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Clarence  '.'olfram, 


Appellant, 


v. 


Melvin  Bennehoff, 


Appellee, 


Appeal  from 
Circuit  Court  of 
Stephenson  County. 


Dove,  P.  J.: 


Appellant  brought  suit  in  the  circuit  court  of  Stepehnson 
County  against  appellee  to  recover  damages  for  personal  injuries 
incurred  in  an  automobile  acoident  on  State  Highway  75,  between 
the  villages  of  Dakota  and  Rook  City,  at  about  IS: 50  A.  M.  on 
January  19,  1941.  Appellant  had  gotten  out  of  his  stalled  car  and 
was  struck  be  appellee's  passing  rutomobile.  His  left  leg  was 
broken  and  he  was  otherwise  injured.  The  trial  was  by  a  jury, 
wnioh  returned  a  verdict  for  appellee,  Judgment  was  entered  on 
the  verdict,  and  the  cause  is  here  by  an  appeal  from  the  judgment. 

The  complaint  consisted  of  a  general  negligence  count  and  a 
willful  and  wanton  count.  The  grounds  urged  for  reversal  are  that 
the  verdiot  is  against  the  manifest  weight  of  the  evidence,  and 
that  the  court  erred  in  the  giving  of  instructions  for  appellee. 
It  is  particularly  urged  that  the  evidence  shows  that  appellee  was 
guilty  of  willful  and  wanton  misconduct.  A  special  interrogatory 
on  tills  issue  was  answered  in  the  negative  by  the  jury.  (Appellee 
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filed  no  cross  error,  and  therefore  his  claim  that  he  was  entitled 

to  a  directed  verdict  cannot  be  considered.  He  also-urges  that  the 
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issue  necessitates  an  examination  of  the  testimony. 
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X  Route  75  Is  a  paved  highway,  and  runs  approximately  east  and 
west  at  the  place  of  the  accident.  Appellant,  accompanied  by  six 
other  persons,  was  returning  to  Rockford  in  his  automobile  froia  a 
meeting  of  aluminum  ware  salesmen  at  Dakota,  and  was  driving  easterly 
on  the  highway.   It  was  a  clear,  bright  moonlight  night,  and  the 
temperature  was  about  10°  to  15°  below  zero.  The  highway  was  ioy 
and  the  pavement  had  been  covered  with  snow,  which  had  been  pushed 
off  of  it  by  a  snow  plow,  so  that  there  was  a  clear  spaoe  of  approx- 
imately four  feet  wide  on  each  side  of  the  paved  portion  of  the 
road,  with  a  snow  bank  two  or  three  feet  deep  along  the  south  edge 
of  the  oleared  space.  The  Highway  has  several  sloping  hills,  and 
the  aocident  occurred  on  the  incline  of  one  of  them.  The  pavement 
gutter  at  that  point  was  filled  with  ice  or  snow  level  with  the 
pavement.  Appellant's  car  had  stood  out  in  the  cold  at  Dakota 
three  hours,  and  when  it  reached  the  place  of  the  accident,  the 
motor  stalled,  and  the  car  stopped  on  the  incline.  Appellant 
testified  that  it  stopped  about  three  feet  north  of  the  snow  bank, 
with  the  left  front  wheel  approximately  three  feet  on  the  concrete 
pavement;  that  Mr.  Chapman,  one  of  the  passengers,  took  the  wheel, 
and  that  he,  (appellant)  and  Mr.  Mussey,  another  one  of  the  passengers 
got  out  of  the  car  and  pushed  it  back  west  so  that  the  right  front 
wheel  was  approximately  six  Inches  from  the  snow  bank;  and  that  the 
rear  right  wheel  was  pushed  into  it,  with  the  left  front  wheel  clear 
of  or  on  the  south  edge  of  the  gutter.  The  windows  of  the  oar  were 
frosted  over,  with  the  exception  of  a  cleared  space  in  front  of  the 
steering  wheel.  Appellee's  oar  came  from  the  west,  and  struck 
appellant  as  it  went  around  Ills  car.  There  was  no  other  oar  coming 
for  a  distance  of  a  half  mile  in  either  direction. 

Mr.  Mussey,  a  witness  for  appellant,  placed  the  speed  of 
appellee's  car  at  about  50  miles  per  hour.  Appellant  first  testified 
it  was  going  50  to  60  miles  per  hour,  later  said  it  might  have  been 
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going  40  miles  per  hour,  and  finally  said  he  had  no  idea  how  f -at 
it  was  going.  There  was  no  contact;  between  the  two  cars.  Ap  ellant 
testified  that  the  right  front  fender  of  appellee's  car  struck  the 
outside  of  his  left  leg,  and  that  just  before  it  struck,  he  turned 
quickly  to  the  right,  holding  his  hands  in  front  of  his  face  to 
protect  it  from  any  flying  glass.'  Both  of  these  witnesses  testified 
that  appellee's  car  was  swaying  on  the  road  as  it  approached. 
Appellee,  his  sister,  and  Roy  Kundert,  the  other  two  oocupants  of 
his  oar,  testified  that  it  did  not  skid  or  sway  at  any  time,  either 
before  or  after  the  accident.  Appellant-  further  testified  that,  in 
pushing  hi s  car  back,  he  had  his  left  hand  on  the  radiator  and  his 
right  hand  on  the  left  front  headlight ,  with  his  body  just  north 
of  the  center  line  of  the  car,  and  that  when  he  quit  pushing,  he 
stepped  baok  6  or  8  feet,  and  stood  directly  in  front  of  the  left 
head  light;  that  he  did  not  get  more  than  onr  foot  farther  north 
at  any  time,  and  th?t  no  part  of  his  body  got  over  into  the  er. 
bound  trpffic  lane  of  the  pavement.  On  cross-examination  he 
testified  that  when  he  stopped  pushing  the  car  he  was  standing 
several  feet  south  of  its  north  edge;  that  when  he  last  saw 
appellee's  car  it  was  about  50  feet  back  of  and  headed  for  his  car; 
that  as  nearly  as  he  oould  tell  the  two  left  wheels  of  appellee's 
oar  were  off  on  the  shoulder,  and  it  seemed  to  hira  that  the  cars 
would  hit  squarely;  that  the  door  of  his  car  was  open,  possibly 
3  to  6  inches,  and  that  when  appellee's  car  was  at  the  bottom  of 
the  hill,  he,  the  witness,  hollered  at  tfr.  Chapman  to  close  the 
door,  and  that  he  did  not  run  out  on  the  pavement  when  he  hollered. 
Mr.  Mussey  testified  on  cross-examination,  as  follows: 

Q.  "After  you  and  the  plaintiff,  Mr.   olfram,  quit  pushin,. 
the  car,  it's  a  fact,  Is  it  not,  that  the  plaintiff  Mr.  Wolfram, 
over  there,  ran  around  on  the  north  side  of  his  car  and  toward 
the  back?" 

A.  "He  started  around  there,  I  don't  know  whether  he  did 
or  not. M 

CJ.  "The  answer  to  the  question  Is  'yes',  is  it?" 

A.  "Well,  yes." 
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Q.    "And  you  don't  know,    Mr.   Mussey,   whether  he  got  baok 
towards  the  front  of  his  car  or  not,    do  you?" 

A.    "The  last  I  aaw  of  him,   he  was  up  toward  the  front  fender, 
that  was   the  last  I  saw  of  iiim  before  the  accident," 

Q.    "But  you  don't  know  whether  he  had  regained  the  front  of 
his  car  or  not  before  he  was   struck,    do  you?" 

A.    "No." 

<*.    "You  didn't  see  him  struck,    did  you?" 

A.  "No." 

Q.  "You  saw  iiim  run  out  on  the  pavement,  did  you  not,  after 
you  and  he  quit  pushing  the  car  back?" 

A.  "He  was  on  his  way  baok  when  I  last  aaw  him." 

He  admitted  that  on  the  former  trial  he  testified  that 
appellee's  car  was  on  the  north  side  of  the  rood.  He  further 
testified  that  he  heard  appellant  holler  something,  and  supposed 
he  hollered  to  Mr.  Chapman  to  close  the  car  door;  that  appellee's 
car  was  about  75  feet  up  the  road  when  it  started  back  into  the 
east  bound  lane  and  that  he  never  saw  it  run  off  the  highway. 

From  the  testimony  of  appellee  and  Mr.  Kundert,  it  appears 
that  the  car  had  a  double  defroster  and  the  heater  was  function- 
ing, so  that  the  windshield  was  dear  except  around  the  edges. 

Appellee,  who  was  examined  as  an  adverse  witness,  also 
testified  that  as  he  approached  from  the  west  he  was  traveling 
about  40  or  45  miles  per  hour,  and  first  saw  appellant's  car 
about  250  feet  ahead,  with  no  lights  on  it,  in  the  east  bound 
lane,  on  the  south  side  of  the  black  line,  and  that  prior  to  the 
accident  he  did  not  see  anybody  near  it;  that  he  did  not  slacken 
his  speed  because  he  could  gradually  pull  over  to  tae  north  side 
of  the  pavement  and  .  ass  without  any  interference,  and  that  he 
did  not  sound  his  horn  because  he  did  not  think  it  was  necessary; 
that  he  turned  gradually  into  the  west  bound  lane  and  passed  on 

the  north  side  of  the  black  line,  with  a  spaoe  of  one  and  one 
half  or  two  feet  between  the  cars;  that  as  he  got  even  with 
or  a  little  past  appellant's  car  he  heard  a  click  on  his 
fender,  but  did  not  notice  any  bump,  and  traveled  50  to  75 
feet  on  up  the  hill  before  turning  over  to  the  south  side  again; 
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that  as  he  went  around  appellant's  oar  he  saw  a  dark  object  at 
the  front  of  appellants  oar,  north  of  it  In  the  west  bound  lane, 
and  got  right  to  the  object  before  he  6aw  It,  and  that  his  car 
struck  the  object.  At  the  former  trial  he  testified  that  when 
he  saw  the  dark  object,  the  first  thing  he  thought  was  that  the 
door  on  appellant's  car  had  been  left  open.  Mr.  Kundert  testified 
that  as  appellee's  car  approached  the  scene  of  the  accident  it 
turned  to  the  left  and  was  on  the  north  side  of  the  black  line; 
that  he  looked  to  the  side  and  saw  something  black,  and  after  he 
saw  the  object  and  heard  a  click,  appellee's  car  came  back  gradually 
onto  the  east  bound  half  of  the  pavement. 

Nobody  testified  that  the  lights  on  appellant's  car  were 
burning  at  the  time  of  the  accident.  A  written  statement  signed  by 
Mr.  Chapman  a  short  time  after  the  accident  recites  that  they  were 
then  burning,  but  he  did  not  testify  concerning  them.  One  of  the 
witnesses  for  a  pellant  testified  that  the  battery  was  dead,  but 
not  completely  so,  and  that  when  they  left  the  car  after  the 
accident  all  the  lights  were  burning.  Another  one  of  the  salesman 
who  had  been   at  the  Dakota  meeting,  and  who  passed  appellant's  car 
after  everybody  had  left,  testified  that  the  tail  lights  were 
burning  and  that  the  car  was  off  the  cement  road,  to  the  south 
side,  along  the  embankment. 

After  passing  appellant's  car,  appellee  proceeded  to  the  top 
of  the  hill,  turned  around  in  a  drive  way,  came  back  to  the  scene 
of  the  accident,  and  with  the  other  occupants  of  his  car,  and  Mr. 
Mussey,  took  appellant  to  the  hospital  at  Rockford.  On  the  trip  to 
the  hospital  Mr.  Mussey  or  appellant  asked  appellee  to  slow  up  so 
tne  license  number  of  oars  they  passed  could  be  taken.  Appellee 
testified  that  he  did  not  think  it  was  of  any  use  to  disclose  that 
his  car  was  the  one  which  struck  appellant,  beoause  he  thought  it 
would  have  started  an  argument.  At  his  request,  Mr.  Kundert  told 
Mr.  Mussey  of  it  at  the  hospital. 
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Mr.   Chapman  testified  that  he  did  not   see  appellant  run 
along  the  north  side  of  his  oar  toward  the  back  end  of  it;  that 
he  did  not  feel  a  thud  on  the  car,    and  that  appellant  was  not 
thrown  against   it.     He  admitted  that  in  his  deposition  before 
the  trial,   when  asked  if  anything  struck  the  oar,   he   replied: 
"Whether  it  was  a  breeze  of  the  passing  car  or  something  hit  the 
car,    you  cola  feel' a  slight   jar,    that's   all  I  know  about  it." 
The  written  statement  signed  by  him  a  few  days  after  the  accident 
reoites:      "All  I  know  about  the  accident  was  from  hearing  the  noise 
and  feeling  a  Blight   Jar.   Mr.   wolfram  was  thrown  against  Ms  own 
car  after  being  struck  by  the  passing  car.     There  was  no  contact 
between  tne  two  automobiles."     Km.   Edward  Mueller,    an  occupant 
of  appellant's  car,    testified  that   on  .larch  3,   1942,    she  told 
appellee's  counsel  that  It  felt  like  something  hit  the  car. 

Mr.   Kundert   testified  that  on  the  road  to  the  hospital,   Mr. 
Mussey  asked  appellant:      "Why  in  the  world  was  he  over  on  the  other 
side  of  the  road  for;  why,   man,   you  were  thrown  right  over  the  hood 
of  your  own  car",    and  that  appellant  replied  that  he  did  not  know 
why;   that  it  happened  so  quickly  he  did  not  realize  it  was  going 
to  come.     Appellee's   sister  testified  to  substantially  the  same 
conversation,    except  that  she  said  that  appellant  did  not   say 
anything.     Mr.   Mussey  testified  tnat  he  did  not  remember  making  the 
{statement,   and  appellant   denied  that  it  was  made. 

Mr.   Mussey  further  testified  that  when  appellant's  body  hit 
tne  ground  it  went  10  or  15  feet  in  front  of  his  car  and  lay  even 
with  tne  front   left  wheel,    east   and  west,   witn  oil  head  up  hill. 
His  pipe  and  pencil  were  picked  up  6  or  8  feet  la  front  of  the  car. 
,The  position  of  the  body  immediately  after  the  accident,    and  the 
'testimony  of  Mr.   Mussey  as  to  appellant's  activities   and  location 
just  prior  to  being  struck,    and  that  appellee's  car  started  turning- 
back  into  the  east  bound  lane  about  75  feet  in  front  of  appellant's 
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Appellee's  motion  for  ■  directed  verdict  presented  only 
question  of  law  as  to  whether,  when  all  of  the  evidence  is 
considered,  together  with  all  reasonable  inferences  frow  it 
in  its  aspect  most  favorable  to  appellant,  there  la  •  total 
failure  or  lacic  of  evidence  to  prove  any  necessary  element 
of  the  appellant's  case.   If  there  is  in  the  record  evidence 
which,  standing  alone,  tends  to  prov*  t&«  Material  allegations 
of  the  complaint,  a  motion  for  a   directed  verdict  should  ue 
denied,  even  though  upon  the  entire  recoru  the  evidence  may 
preponderate  against  the  party  in  opposition  to  such  motion, 
so  that  a  verdict  in  his  favor  could  not  stand  vdhen  tested  by 
e  motion  for  a  new  trial*   Ikerlo  v.  Public  service  Company 
of  Northern  Illinois,  381  111,  300,  311 »  Todd  v.  8*8*  -,resge 
Co.,  364  111*  524#  527»)  In  passing  upon  such  a  motion,  the 
Court  does  not  weigh  tne  evidence  or  determine  its  preponderance. 
In  the  case  at  bar,  there  is  ■  conflict  in  the  testimony 
to  whether  appellant's  car  was  standing  on  the  pavement,  whether 
appellee's  ear  was  on  the  proper  side  of  the  road,  and  as  to  Its 
speed,  and  as  to  whether  it  was  swaying  as  it  approached.     ;se 
were  questions  of  fact  for  the  jury  to  decide,  and  the  trial 
court  could  not  invade  the  jury's  province  in  that  respect. 

ellant  testified  that  when  he  quit  pushing  his  car,  the  right 
hind  wheel  was  in  the  snow  bank,  the  right  front  vheel  was 
approximately  six  inches  from  the  snow  bank,  and  the  left  front 
wheel  was  clear  of  or  on  the  south  edge  of  the  pavement;  that 
when  he  quit  pushing,  he  stepped  back  6  or  8  feet  amd  utood 
directly  in  front  of  the  left  headlight;  and  that  he  did  not 
get  more  than  one  foot  farther  north  at  any  time,  although  uJC, 
i  ussey's  testimony  tends  to  refute/appellant's  statement  that  he 
was  never  more  than  a*  foot  north  of  nis  left  headlight,  he 
also  testified  that  he  did  not  see  appellant  when  he  was  struck 
by  appellee's  car,  and  that  appellant  was  on  the  way  bacK  when 
he  last  saw  him.   I  ssuming  that  appellant  had  run  out,  M  testified 
by  kr.  i.ussey,  we  thinK  that  in  view  of  his  other  testimony,  there 
was  a  question  of  fact  as  to  whether  he  had  gotten  he. ck  off  the 
pavement  when  he  was  struok,  which  was  also  a  question  for  the 
jury  to  determine.  Lnder  these  circumstances,  it  cannot  be  said, 
as  a  setter  of  law,  that  there  was  no  evidence  tending  to  support 
appellant's  cause  of  action,  and  in  our  opinion,  the  trial  court 
did  not  err  in  denying  appellee's  motion  for  a  directed  verdiot. 
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oar,  strongly  tend  to  show  that  In  an  effort  to  have  Mr.  Chapman 
close  the  oar  door,  appellant  suddenly  and  negligently  ran  out 
onto  the  pavement  into  the  path  of  appellee's  car.  It  is  fundamental 
that  one  cannot  recover  under  a  general  negligence  count  if  he  is 
guilty  of  contributory  negligence.  In  our  opinion  the  weight  of 
tne  testimony  does  not  show  that  appellee  was  guilty  of  any  willful 
and  wanton  misconduct  and  we  are  therefore  unable  to  say  that  the 
verdict  is  against  the  manifest  weight  of  the  evidence  under  either 
count  of  the  complaint. 

Appellant  claims  that  appellee's  seventh  given  Instruction  in 
stating  the  issues  under  the  first  or  negligence  count  of  the 
complaint,  and  that  appellee's  12th  given  instruction,  in  stating 
the  issues  under  the  second  or  willful  and  wanton  count,  omit 
certain  necessary  portions  thereof ,  with  fifteen  separate  assign- 
ments of  the  alleged  omissions,  most  of  which  are  matters  of 
evidence.   *t  is  also  complained  that  the  two  instructions  are 
erroneous,  because,  after  stating  what  the  particular  count  charges, 
each  Instruction,  in  two  places,  uses  the  words j. "This  is  denied 
by  the  defendant",  instead  of  saying  "to  the  writte..  complaint  of 
plaintiff,  defendant  baa  filed  hie  written  answer,  by  which  answer, 
etc."  It  is  argued  that  the  jury  could  well  have  thought  that  the 
court  was  assuming  to  tell  the  Jury  that  the  defendant  had  denied 
certain  matters  of  proof  on  the  trial.  The  objections  are  without 
merit.  Neither  of  the  criticized  instructions  directs  a  verdict. 
Other  giver,  instructions  clearly  show  that  negligence  of  the  de- 
fendant was  charged  in  the  first  count,  and  that  willful  and 
wanton  conduct  was  the  charge  in  the  second  count,  and  what 
elements  must  be  proven  under  each  count.  Each  Instruction 
plainly  conveys  the  idea  that  the  allegations  mentioned  and  denied 
are  Issues  between  the  parties,  and  the  suggestion  that  "This  Is 
denied  by  the  defendant"  refers  to  proofs  on  the  trial  is  too 
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s trained  to  merit  consideration.   As  to  the  omniissions  complained  of, 
instructions  involving  a  statement  of  'the  detailed  allegations  may 
confuse  a  jury,  and  may  give  the  impression  that  the  court  is,  in 
fact,  saying  what  has  been  proven.  (Reivits  v.  Chicago  Rapid  Transit 
Co.,  32?  111.  207,  212.)  In  the  case  at  bar  there  is  no  possibility 
that  the  Jury  could  nave  been  mi3led  by  either  of  the  instructions. 
Two  other  given  instructions  told  the  jury  that  they  should  not 
understand  by  anything  the  court  had  said  during  the  progress  of 
the  trial,  or  by  anything  contained  in  the  instructions  that 
the  court  had  or  had  expressed  any  opinion  concerning  the  facts 
in  the  case,  and  that  vn  readin  the  instructions  to  the  jury  the 
court  did  not  Intend  to  even  Intimate  what  in  the  judgment  of  the 
court  their  verdict  should  be.  While  the  instructions  are  not 
models  of  diction,  there  is  no  reversible  error  in  either  of  them. 

A  more  serious  question  arises  in  connection  with  the  14th 
given  instruction,  wnlcn  was  as  follows :   "The  court  instructs 
the  jury  tho.t  under  the  second  count  of  the  complaint  in  order  for 
the  plaintiff  to  >rove  that  tiie  defendant  was  guilty  of  willful  and 
wanton  misconduct  in  the  operation  of  his  automobile  at  the  time 
and  place  in  question  the  plaintiff  must  prove  by  the  preponderance 
or  greater  weight  of  the  evidence  either  that  the  defendant  intent*^- 
fally  ran  into  the  plaintiff  or  that  the  defendant  intentionally 
disregarded  a  known  duty  neQessary  to  the  safety  of  the  person  or 
property  of  another  and  then  and  there  exhibited  an  entire  absenoe 
of  care  for  the  life, person  or  property  of  another". 

This  is  not  a  correct  statement  of  the  law.  It  is  well 
settled  that  willful  an  wanton  misconduct  imports  consciousness 
that  an  injury  may  prob/ably  result  from  the  act  done  and  a 
reckless  disregard  of  the  consequenoes.  Ill  will  is  not  a  necessary 
element  to  establish  the  charge.  A  willful  or  wanton  injury  may 
have  been  intentional  or  the  act  must  have  been  oommltted  under 
circumstances  exhibiting  a  reokless  disregard  for  the  safety  of 
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others,  such  as  a  failure,  after  knowledge  of  the  impending  danger, 
to  exercise  ordinary  care  to  prevent  it,  or  a  failure  to  discover 
danger  through  recklessness  or  carelessness  when  It  could  have  been 
discovered  by  the  exercise  of  ordinary  care.   (Brown  v.  Illinois 
Terminal  Co.,  319  III.  326,  331,  and  cases  cited.)  Practically  the 
same  statement  of  bhe  law  is  found  in  Jeneary  v.  Chicago  <*  Inter- 
urban  Traction  Co.,  506  111.  392,  398;  3treeter  v.  Humriohouse, 
35?  111.  234,  238;   Covert  v.  Rockford  8c   Interurban  Railway  Co., 
299  ML   283,  291;  Heidenreich  v.  Bremner,  260  i^C,439,  446;  Bernier 
v.  Illinois  Central  Railroad  Co.,  296  fSL.  -x54s  470-471;  Bartoluoci 
v.  Falleti,  332  1&,  163,  174.   The  doctrine  is  tersely  stated  in 
Provenzano  v.  Illinois  Central  Railroad  Co.,  35?  111.  192,  195,  as 
follows;   "In  order  to  constitute  willful  and  wanton  misconduct  the 
injury  Bust  either  have  been  intentionally  inflicted,  or  produced 
by  acts  so  Orossly  negligent  as  to  exhibit  a  reckless  disregard 
for  the  safety  of  others",  citing  Brown  v.  Illinois  Terminal  Co., 
319  111.  325. 

It  has  oftei.  been  held  fchat  an  intentional  disregard  of  a 
known  duty  necessary  to  tne  safety  of  the  person  or  property  of 
another,  and  an  entire  absence  o£   care  for  tne  life,  person  or 
property  of  others,  such  as  exhibits  a  conscious  indifference  to 
consequence,  makes  a  case  of  constructive  or  legal  willfulness. 
(".;'alldren  Express  Co.  v.  Krug,  291  111.  472,  ■*'?£;  Jeneary  v. 
Chicago  Interurban  Traction  Co.,  supra;  Streeter  v.  Humrichouse, 
supra;  Bartoluoci  v.  Falleti,  supra;  Bremner  v.  -^ake  Erie  & 
Western  Railroad  Co.,  318  JUL.  11,  20-21.)  But  none  of  such  oases 
hold  thrt  an  intentional  disre^rd  of  a  known  duty  is  an  element 
of  necessary  proof  under  a  charge  of  willful  or  wanton  misconduct. 
The  instruction  complained  of  erroneously  misinformed  the  Jury 
that  such  an  intention  was  necessary  to  be  proved.   The  error  was 
not  cured  by  the  correct  instruction  given  for  the  plaintiff  on 
the  same  question,  for  the  reason  that  it  is  impossible  to 
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Appellee's  claim,  in  his  petition  for  rehearing,  that  any  error 
in  this  instruction  was  waived  by  appellant's  failure  to  raise  any 
objection  to  it  in  his  brief  or     lent,  is  not  sell  grounded, 
although  the  general  rule  is  that  U  error  assigned  but  not  argued 
is  deemed  to  be  waived,  the  rule  is  not  applicable  here.   The  15th 
point  in  the  statement  of  grounds  relied  upon  for  reversal,  after 
stating  that  the  court  erred  in  giving  the  instruction, and  setting 
it  out,  is:  "This  instruction  is  misleading  and  prejudicial  and  not 
a  correct  statement  ol  the  law.   It  is  not  a  question  of  intentionally 
injuring  the  plaintiff  or  intentionally  disregarding  a  known  duty," 
Hkil*  the  assignment  could  properly  have  mentioned  only  that  the 
court  erred  in  giving  the  instruction,  and  the  proper  pli     >r  the 
reason  is  in  the  argument,  no  mere  cogent  reason  any  the  instruction 
is  erroneous  could  have  been  urged,  and  the  reason  assigned  would 
have  been  no  more  potent  by  being  urged  under  the  division  of  the  brief 
entitled  •'Argument,"  The  attention  of  this  court  was  sufficiently 
oalled  to  the  error,   (Svain  v.  ttobersj,  380  111,  442.)   Manifestly, 
the  failure  to  eite  authorities  on  a  point  ftlaA&ed  for  reversal  does 
not  preclude  a  court  of  review  from  considering  the  question. 

Appellee  does  not  claim  that  the  instruction  is  not  erroneous, 
but  argues  fcbat  the  record,  shows  that  it  was  given  at  covenant's 
request,  he  does  not  claim  that  it  was  actually  so  given,  but  relies 
upon  the  abstract  and  the  record  as  so  showing,  and  as  importing 
verity.  The  record  does  not  bear  any  heading  above  the  instructions, 
nor  group  the  instructions  given  at  the  plaintiff*!  request  separately 
from  those  given  at  the  request  of  the  defendant,  end  Plainly  dis- 
closes that  they  are  intermingled,  Pone  of  them  ere  numbered.  The 
one  in  controversy  is  the  14th  in  the  order  of  their  assembly  in  the 
record.  Following  the  last  one  of  the  given  instructions  is  a  state- 
ment that  "It  appears"  that  certain  of  the  instructions,  designated 
by  the  numbers  as  they  appear  in  the  order  of  their  assembly,  were 
offered  on  behalf  of  the  defendant,  and  that  certain  e*aea»sT  others, 
similarly  designated,  including  the  14th,  were  offered  on  behalf  of 

§iven  Instructions",  and  m  appellant's  brief  is  t.      tement  tnet  tnS 
record  was  written  by  ■  court  reporter  who  is  now  in  the  service  of 
the  tnited  States  and  failed  to  place  ell  of  the  instructions  as  they 
should  appear,  particularly  referring  to  the  14th,  listed  as  given  at 
appellant's  request  instead  of  at  the  request  of  appellee,  end  to  an- 
other of  appellee's  instructions  listed  as  refused,  amies  was  actually 
given.  Of  course,  as  cit  imeu  b*;  appellee,  we  could  not  consider  the 
statement  of  appellant  in  his  brief  to  contradict  tha  record,  but 
appellee  is  mistaken  in  his  premise  that  such  statement  is  the  only 
showing  that  the  instruction  was  given  at  appellee's  request,  and  not 
at  the  request  of  appellant.   It  is  first  to  be  noticed  that  the 
statement  in  the  record  at  the  end  of  the  given  instructions  is  not 
a  statement  that  the  14th  Instruction  was  actually  givei,     ppellaBt'S 
request,  but  only  that  "it  appears'5  to  have  been  so  givec .  It  is  also 
to  be  noticed  that  appellant's  motion  for  e  new  trial  specifically  states 
that  the  instruction  was  submitted  on  behalf  of  the  defendant.  Further- 
more, the  language  of  the  Instruction,  and  its  import,  clearly  show 
that  it  would  not  have  been  offered  by  appellant.   The  instruction 
immediately  preceding  the  14th  was  obviously  given  at  appellee** 
request,  and  the  one  immediately  following  the  14th  was  as  obviously 
given  at  the  request  of  appellant.  Considering  this  and  other  plainly 
apparent  interminglings  of  the  instructions,  tends  to  account  for  the 
manifest  error  in  the  statement  in  the  record  that  "it  appears"  that 
the  14th  instruction  was  given  at  appellant's  re xuest.   These  facts 
demonstrate  beyond  aoubt  that  it  was  not  given  on  behalf  of  appellant, 
and  the  record  does  not  import  verity  that  it  was  so  given,  but,  on 
the  contrary,  shows  that  it  was  given  at  appellee's  request,  end  it 
is  not  claimed  that  it  was  not  given  on  his  behalf » 
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determine  which  instruction  the  jury  followed.   (Gregory  v.  Richey, 
307  111.  219,  233;  City  of  Macon  v.  Holoomb,  205  id.  643,  646.) 
The  same  rule  obtains  in  criminal  cases,  People  v.  Allen,  378 
111.  164,  169. 

Because  of  the  srror  in  giving  the  14th  instruction,  the 
Judgment  is  reversed  and  the  cnuse  is  reminded  for  a  new  trial. 


Reversed  and  remanded. 
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3.  ,       ^dividual  ly 

and  as  Execute re  and  Trustees,  •  » 

I'sUBY  I.    STERN,    FAXE  A. 

nurserx  of  Chicago,  illii   , 

HOME,  a  Corp*,  ORTHODOK  JEWISH  UQUl   fB'A 

AGK|  B.M.2,  at  corp.,  CONSR 

MAARIV,  HEBREW  SCHOOL  AM  SHE  HOLXM, 

TALMUD  TORAH,  CONG  .   , 

TXLLIM  OF  THE  CC      vTIOH  ANSHE  3HOLEN,      IA 

AH  AK 
MAARIV,  CHEVHA  GEMCfUH  Or 

,         'TERM,  ,  , 

JOEL         :,  I3MAR  XN 

ALEXANDER  and  H.  PLOTNXCK, 

■•'. 


On  Appeal  of  CHARLES  H. 

lly  and  as  executors  and  trustees  ui 

the  last  will  and  testament      ther  -tern- 
deceased,         .  3TI         C. 
FATE  A.  !   :iN, 

Appellants, 


.! 


MR.  JU3tlCK  KILET 

The  main  action.  Ho,  42578,  and  a  coatee     -peeling 
arising  therefrom.  Ho,  42871,  vera  consolidated  in  this  c    .   fh* 
opinion  in  the  contempt  proceeding  follows  our  opinion  in  the 
main  action. 

This  is  en  eoultable  action  brought  by  two  daughter 
Esther  atern,  deceased,  against  their  four  brothers  and  a  sister* 
Two  of  the  brothers,  Charles  and  Mauriee  Stem,  are  charged  with 
misconduct  as  trustees  and  executor-  under  tr.eir  mother's  will, 
as  a  result  of  which  her  estate  was  wasted  to  the  detriment  of  the 
plaintiffs.  The  decree  was  for  plaintiff ■  on  their  amsnded 
supplemental  complaint,  ae  aaended,  and  Charles  and  Maurice  Stern, 
hereinafter  referred  to  as  Defendants,  appeal* 
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Plaintiff ■  and  Oharies,  fcauriee,  Benold,  ftuby  and  Faye 

Stem  are  children  of  &sther  ^tero,  who  died  testate  January  31,  1925, 

In  her  will  in  clause  ft,  she  left  her  cash  and  gold  to  the  children 

other  than  plaintiffs;  in  clause  5  "her      erty  real  and  personal* 

not  otherwise  disposed  of,  to  her  executors  and  trustees,  from 

which  all  children,  hut  plaintiffs,  were  to  he  paid  money  bequests 

and  from  which  certain  small  charitable  bemuests  were  to  be  paid; 

in  olause  8  money  bequests  were  itade  to  grandchildren;  in  clause  8 

Mrs.  Stern  made  her  seven  children  residuary  devisees  and  legatees; 

in  clause  10  she  gave  her  executors  and  trustees  discretion  to  sell 

or  incumber  the  real  e?tate;  and  in  clause  11  named  Defendants 

executors  and  trustees. 

The  inventory  listed  three  pieces  of  realty;  |35,1$4.48 

in  cash  and  gold;  chattels  worth  12,956.20;  a.  receivable 

of  rent  due  from  olaintiff  eeoa  Alexander  650,  a     it  Defendants' 

partnership  a  loan  of   ,   •  «  The  filing  of  the  inv 

either  gave  rise  to,  or  orystalizeu  animosities  between  the  brothers 

and  listers,  as  a  result  of  which  the  estate  has  not  been  closed 

and  but  a  few  small  bequests  fulfilled*  The  instant  action  was  begun 

August  25f  1927,  seeking  an  accounting  from,  and  removal  of. 

Defendants;  an  injunction  restraining  them  from  collecting  income 

from  assets  of  the  estate,  from  using  trust  funds  for  personal  use 

and  from  selling  or  contracting  with  reference  to  the  real  estate 

assets,  Charles  Stem  only  was  served.  He  demurred  and  nothing 

further  oocurred  in  the  action  until  July  ?,  1937,  when  the 

amended  and  supplemental  pleading  was  filed,  seeking  substantially 

the  relief  prayed  for  in  the  original  complaint.  The  cause  at 

issue  was  referred  to  a  master.  Before  the  master  Defendants  filed 

their  accounts,  receipts  and  disbursements.  The  master  after 

extended  teetimony  found  Defendants  negligent  in  falling  to  olose 
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the  estate  by  October  I,  Iff?,  two  years  and  a  half  after  lettert 
issued  to  Defendants,  ae  a  result  of  which  the  estate  suffered. 
He  disallowed  some  credits  and  allowed  others;  and  surcharged 
Defendants'  account  in  excess  of  50,000,  The  decree  modified  and 
supplemented  the  master's  report,  orlncioally  by  finding  that 
Defendants'  misconduct  and  negligence  in  failing  to  sell  the  real 
property,  distribute  the  assets  and  clce  the  estate  by  October  ~t 
1927,  was  camae  of  loss  to  the  estate  of  10£,400;  that  plaintiffs 
did  not  contribute  to  the  loss  by  their  conduct;  and  surcharged 
that  amount  with  interest  to  Defendants'  account.   The  master  had 
found  that  plaintiffs  did  contribute  to  the  loss  by  filing  this 
action  to  prevent  a  sale,  The  decree  disallowed  credits  for  and 
surcharged  Defendants'  account  with  taxes,  repairs,  improvements, 
decorating,  rental  commissions,  janitor  services  and  utilities  after 
October  2,  1927,   It  further  surcharged  Defendants'  account  with  the 
amount  of  the  '650  rent  receivable;  "2,000.00  commissions  allowed 
themselves  by  Defendants  without  authority  to  allow  this  credit;  and 
|29055,67,  a  set-off  made  by  them  on  account  of  taxes  oaid  orior 
to  the  death  of  their  mother,  and  surcharged  their  accounts  with 
the  full  amount  of  the  partnership  receivable  less  payments  thereon. 
The  penalty  of  10#  under  section  114,  Chap.  3,  111.  Rev,  State, 
prior  to  1939  was  apolied  to  these  receivables.   The  decree  further 
surcharged  Defendants'  accounts  with  13,566  rent  for  the  first 
apartment  and  18,215  for  the  second,  with  interest  on  both;  926 
for  garage  rent;  1,147.65  fees,  costs  and  expenses  incurred  by 
Defendant  Charles  stern  in  a  Plhos  ease  and  oh&rged  by  him  to  the 
estate;   44?  fees  of  Attorney  Harris,  who  represented  Benold,  'iuby 
and  »aye  stern  in  a  case  oonstruing  the  will;  1,620  for  stenographers' 
fees  charged  to  the  estate;  and  385.13  for  certain  insurance  items 
and  grave  decorati-n  expenses  eh«rsfed  to  the  estate.   It  ordered 
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that  no  attorneys*  fees  be  allowed  Defendants  in  the  present  action; 
and  that  plaintiffs  should  file  their  petition  for  attorneys*  fees 
within  90  days.  240,0  , 

We  need  not  consider  that  part  of  the  decree  relating  to  the 
bequests  to  charity  and  the  grandchildren.  The  decretal  orders 
respecting  those  bequests  hare  been  satisfied  and  the  points  there- 
fore moot. 

The  main  question  revolves  about  the  finding  which  blamed 
the  Defendants  for  not  selling  the  real  estate,  distributing  the 
assets  and  closing  the  estate  by  October  2,  1927.  The  Defendants 
say  plaintiffs  refused  to  &)p?ove   probable  sale*     by  persistent 
litigation  prevented  sales,  A  perusal  of  the  assets  inventoried 
and  the  provisions  of  the  will  plainly  shows  1    if  the  cash  assets 
passed  under  clause  2,  sale  of  real  property  was  necessary  to  fulfill 
bequests  and  close  the  estate.  Defendants  did  not  sell  and  taxes, 
other  charges  and  deflated  values  followed,  Tim  realty  inventoried 
was,  at  the  time  of  Mrs.  3tern*g  death,  valued  at    ,   ,  and  at  the 
time  of  the  hearing  in  1998  at  *86,000.  I  the  three 

?ees  inventoried  •  Western  Avenu  ~*ro< 

and  the  Douglas  Boulev      sporty ,  •  M*  .     ■,  , 

owned  a  fourth  piece  •  Crawford  Avenu      erty  •  which  < 
to  a  purported  deed  to  Defendants  and  Benolo  .,  Huby  and  Pays  tern 
several  days  before  their  mother's  death.  This  deed  end  failure  to 
inventory  that  property  caused  (if  olaintiffe*  anew  nothing  of  the 
deed  before  inventory)  or  brought  to  a  head  (if  they  fcnew  of  it) 
the  animosities  which  divided  the  children.  December  1,  19:  >6, 
plaintiffs  sued  to  set  aside  the  deed,  charging  their  brothers  and 
sister  with  fraud  and  undue  influence  and  alleging  their  mother* s 
mental  incapacity.  If  plaintiffs  succeed  their  residuary  interest 
is  enhanced.  A  master  in  Hov ember  1929  found  there  was  no  fraud,  but 
that  Mrs.  Stem  was  not  competent  to  convey.  A  chancellor  has  not 
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yet  ruled  on  those  finding*.  After  the  filing  of  the  inventory,  a 

dispute  arose  as  to  whether  a  bank  account  of  more  than  330,000 
passed  under  clause  2.  Plaintiffs  claimed  it  did  not.  If  they  were 
right,  the  residuary  estate  wouia  have  been  enhanced  to  their  benefit. 
Defendants  took  the  opposite  position  and  on  June  28,  1927,  they 
filed  a  bill  to  construe  clause  2.   Construction  was  in  their  favor 
in  the  trial  court  and  on  November  3,  1930,  this  court  (259  111.  App. 
640)  affirmed  the  Judgment,  and  in  February  1931  our  Supreme  Court 
denied  certiorari .  while  that  ease  was  pending  plaintiffs  began  this 
action  charging  misconduct,  waste,  violation  of  trust  and  seeking  to 
restrain  the  pale  of  the  real  estate  on  the  round  that  Defendants 
proposed  to  sell  to  a  "dummy*  at  deflated  values.  October  19,  1934, 
these  plaintiffs  again  sued  seeking  to  establish  a  tenancy  in  common  in 
the  three  properties  inventoried,  despite  the  construction  the  court 
plaoed  on  clause  2.  This  action  was  dismissed  in  the  trial  court  July 
19#  1935  and  appealed  here  by  these  plaintiffs  and  the  appeal  was  dis- 
missed in  March  1937.  July  1937  the  final  complaint  in  this  action  waa 

filed. 

there  is  no  doubt  that  a  sale  before  the  beginning  of  the 

depression  in  1929  would  have  served  all  intereets  best;  nor  that 
thereafter  and  at  the  time  of  the  trial  in  1938,  attorneys  for  all 
parties  agreed  a  sale  of  the  real  estate  would  be  unwise.   The  question, 
therefore,  narrows  to  whether  Defendants  can  be  blamed  for  the  failure 
to  sell  the  real  estate  prior  to  October  2,  1927,  and  whether  the 
"wasting"  of  the  estate  can  be  charged  to  their  "misconduct*.   ht 
trial  court  held  them  responsibls  for  not  selling  by  October  2,   1927, 
end  commuted  the  surcharge  by  taking  the  mean  between  the  value  of  the 
real  property  at  the  time  of  Mrs.  Stomas  death  and  $129,000,  its  value 
on  October  2,  1927.  Defendants  were  obliged  to  sell  ths  real  estate 
in  order  to  fulfill  the  Intentions  of  their  mother  and,  in  the  will, 
were  given  discretionary  power  to  do  so.  The  same  question  is  Involved 
In  determining  whether  they  abused  their  discretion  or  failed  in  their 
duty.  The  standard  of  their  conduct  is  that  of  reasonably  prudent 
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business  men  performing  like  duties  under  a  will  (In  re  estate  of 
Busby ,  286  111.  *PP,   500),  and  must  be  considered  in  the  light  of 
plaintiffs1  oonduot  and  its  effect  on  the  exercise  of  Defendants1 
discretion  and  performance  of  their  duties.  Their  conduct  must  be 
measured,  not  under  conditions  today,  but,  as  existing  then.  Plain- 
tiffs argue  that  Defendants  made  no  effort  to  sell  and  did  not  list 
the  property.  Defendants  say  there  were  offers  to  purchase,  but 
that  plaintiffs  refused  to  approve  a  ale.  We  think  this  issue  is 
not  important  if  t  Taint  iff  e<  conduct  •■•>£<?  such  as  to  prevent  a  sale. 
While  the  Crawford  Avenue  cult  in  itself  had  no  effect  upon  the 
Defendants  closing  the  estate,  it  does  indicate  to  what  extent  the 
animosities  in  the  family  had  grown  by  December  1926.  It  suggests 
the  inference  too  that  any  attempt  to  sell  the  real  estate  before 
October  2,  1927  with  the  approval,  or  without  the  objections,  of 
plaintiffs  would  have  been  impossible.  The  same  might  be  said  for 
plaintiffs  partition  suit  in  1934,  #hile  it  does  not  bear  directly  on 
the  precise  queetion,  it  sheds  some  light  on  the  attitude  of  plaintiffs* 
Plaintiffs1  tenacious  position  on  clause  2  of  the  will  would  have 
caused  reasonable  men  having  discretion  to  sell  real  estate  under  a 
will  and  reasonably  prudent  brothers,  to  hesitate.  Finally,  we 
think  plaintiffs  by  this  action  begun  in  1927,  seeking  to  prevent  a 
sale  of  the  real  property,  are  estopped  from  complaining  that  they 
suffered  harm  because  that  realty  was  not  sold.  This  conclusion  is 
not  inconsistent  with  the  excellent  reasoning  of  Justice  John  J. 
Sullivan  of  this  oourt  in  the  Busby  case  and  finds  support  in  the  case 
of  In  re  Junkersfeld  Estate,  279  M.  Y,  Sup.  481,  cited  by  olaintiffs. 
Other  oases  cited  by  plaintiffs  are  distinguishable  upon  the  faote 
and  are  not  inconsistent  with  our  conclusion,  tfe  believe,  therefore, 
that  the  court  committed  error  by  surcharging  Defendants1  account 
with  &L02#400  with  interest  at  b%   from  October  2#  1927;  disallowing 
credit  in  their  account  for  real  and  personal  property  tsxes  assessed 
and  paid  after  1927;  and  disallowing  credits  thereafter  for  improve- 
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ments,  repairs,  decorating,  utility  rates,  payment  of  rental  commissions, 

janitor  services  and  all  other  related  credits. 

Defendants  and  Benold  fi«,  uby  and  Faye  Stern  occupied  the 
first  apartment  of  the  Douglas  Boulevard  property  and  Mrs.  Alexander, 
one  of  the  plaintiffs,  and  her  family,  the  second  apartment.  At 
the  time  of  Mrs.  Stern's  death  a  balance  of  0650  was  due  from  the 
Alexanders  on  account  of  an  accrual  of  rent.  Thereafter  Defendants 
and  Becca  Alexander,  Benold,   uby  and  Faye  stern  met  and  agreed  upon 
a  rental  of  75  per  month  for  each  apartment*  The  Alexanders  paid 
nothing  under  the  agreement,  the  others  paid  for  the  first  few  years* 
Defendants  instituted  two  forcible  entry  and  detainer  suits  against 
Mrs*  Alexander,  neither  of  which  was  prosecuted  to  a  conclusion.  No 
elaftm  for  rent  was  joined  in  either  and  the  inference  suggests  itself 
that  Defendants  may  have  been  motivated  by  personal  feelings.  Once 
the  animoisities  arose,  it  is  clear  that  attempts  to  collect  the 
rent  were  bound  to  meet  with  vigorous  defenses.  After  the  litigation 
commenced,  negotiations  for  settlement  were  carried  on  for  several 
years,  and  the  question  of  rentals  was  involved  as  a  factor.  We 
believe  that  the  rigidity  of  requirements  in  conduct  of  executors 
and  trustees  prevent  us  (Bennett  v,  eber.  323  111.  283)  froa 
permitting  Defendants  to  benefit  under  the  agreement  for  rent.   hen 
the  agreement  was  made  and  at  the  time  the  surcharges  were  ordered, 
several  beneficiaries,  charitable  and  minor,  were  awaiting  bequests 
which  through  a  proper  management  of  the  property  may  have  been  paid. 
We,  therefore,  approve  the  surcharge  covering  the  rent  of  the  first 
apartment.  Mrs.  Alexander,  however,  benefited  under  the  agreement 
and  the  surcharge  covering  the  rent  due  from  her  family  is  erroneous. 
Mrs.  Levi,  by  seeking  in  this  proceeding  to  prevent  defendants  from 
proseouting  their  forcible  entry  and  detainer  suit  against  Mrs. 
Alexander,  is  estopped  from  any  benefit  arising  from  the  impropriety 
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•f  the  agreement,  furthermore,  we  believe  the  court  erred  in  sur- 
charging Defendants*  account  with  the  amount  receivable  for  rent 
which  accrued  for  the  second  apartment  at  the  time  of  Mrs.  Stern1 a 
death,  and  we  believe  sufficient  cause  appears  from  the  record  to 
remove  this  claim  from  the.  10JS  provision,  Chapter  3,  Sec.  114  (111. 
Rev.  stats,  prior  to  1959). 

Prior  to  the  death  of  his  mother,  Charles  Stem  preferred 
charges  of  malicious  mischief  against  one  Pihos,  arising  out  of  damage 
to  the  Roosevelt  Road  property.  He  acted  on  behalf  of  hie  mother. 
Absolved  of  the  criminal  charge,  Pihos  sued  Charles  Stern  for  damages 
for  malicious  prosecution.  That  case  was  aettled  and  expenses  and 
attorneys  fees  incurred,  We  see  no  reason  why  the  estate  should  not 
bear  these  obligations  and  we  find  error  in  the  surcharge  arising  out 
of  the  case.  We  believe  the  master1  s  findings  as  to  litigation  expense 
except  as  to  the  Pihos  matter  and  to  the  finding  that  the  cost  of  the 
instant  proceeding  should  be  paid  from  the  estate,  were  proper   and 
that  the  trial  court  committed  error  in  modifying  those  findings. 

We  approve  the  disallowance  of  the  unauthorized  credit  in 
the  form  of  a  set-off  of  -2,055.67  for  the  taxes  paid  by  Defendants1 
partnership  on  Mrs.  Stern's  property  before  her  death  and  unauthorised 
commissions  of  $2#000f  (Nonnast  v.  Northern  Trugt  Co.,  374  111,  248); 
and  since  no  good  cause  appears  why  the  accounts  reeeivable  due  from 
the  partnership  was  not  paid  October  2,  1927,  we  approve  the  surcharge 
of  the  10#  penalty  thereon  under  section  114,  Chapter  3,  (111.  Rev. 
Stats,  prior  to  1939).  We  approve  the  surcharges  of  3385,13  for 
insuranoe  premium,  grave  decorations  and  other  small  Items  and  of 
|1#620  for  stenographic  services,  none  of  which  were  Justifisd  by 
Defendants  as  propw  credits,   (Nonnast  v.  Northern  Trust  Co.) 

There  is  no  basis  In  the  record  calling  for  the  appointment 

of  a  receiver  or  attorney  for  the  receiver,  and  the  decree,  so  far 
as  it  puroorts  to  appoint  the  same,  is  erroneous. 

The  income  from  the  real  estate,  most  of  whloh  was  vacant, 

and  the  most  product! vs  of  which  was  occupied  by  the  parties,  was 
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Insufficient  to  carry  the  ©state.  October  31,  1926  Defendants1  first 
account  filed  and  approved  in  the  Probate  Court  showed  a  balance  of 
#32,243.40  after  disbursements  of  $8,609.12.  Defendants  have  collected 
the  income  and  managed  the  estate  in  the  interim,  advancing  $24,735,16 
of  their  bequests  under  clause  2   of  the  will  to  preserve  the  estate* 
They  paid  taxes  of  $23,691*16  on  the  properties,  carrying  the  advances 
as  income  from  year  to  year  and  collecting  the  Income  each  year,  and 
their  accounts  shoved  a  balance  at  the  time  of  the  hearing  of  the 
cause  at  1,452.13,  Some  objections  were  made  that  the  executors  and 
trustees  had  no  authority  to  accept  the  advances  to  and  on  behalf  of 
the  estate.  We  think  that  plaintiffs  are  in  no  position  to  complain. 
They  must  have  known  that  taxes  were  being  paid  and  the  property  being 
preserved  in  the  best  manner  possible  and  the  advances  saved  interest* 

With  reference  to  the  SSfc*  allowance  of  attorneys1  fees  in  this 
action,  plaintiffs  have  enhanced  the  estate  by  approximately  .25,000 
and  are,  therefore,  entitled  to  have  their  attorneys*  fees  paid  from 
the  estate*  The  sum  saved  is  an  Important  factor  to  be  used  in  deter* 
mining  the  amount  of  the  fees*  Defendants1  attorneys  fees  in  this 
proceeding,  in  view  of  the  surcharges,  should  not  be  allowed  from  the 
estate.  The  decree  taxed  costs,  including  the  master* s  fees  agsfcnst 
the  Defendants*  This  was  error  because  the  costs  should  be  borne  90# 
by  plaintiffs  and  10$  by  Defendants* 

For  the  reasons  given  the  decree  is  reversed  and  the  oamse 
is  remanded  with  directions  to  the  Superior  Court  to  enter  a  deoree 
in  conformity  with  the  views  expressed  herein  and  with  such  reasonable 
orders  to  Defendants  as  shall  bring  about  the  most  prudent  and 
expeditious  termination  of  this  estate, 

DECREE  REVERSED  AND  CADWI  REWARDED* 

•  «  •  «  ♦ 

In  a  proceeding  for  contempt  Initiated  by  plaintiffs 
February  18,  1943,  Charles  and  Maurice  stern  were  found  guilty  of 
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"wilfully  and  contumaciously"  refusing  to  file  their  account  within 
90  days  as  provided  in  the  decree  of  October  21,  1942,  they  were 
ordered  committed  to  the  County  Jail  "there" to  remain  •  •  *  unless 
they  shall  purge  themselves  *  *  *  by  complying  with  the  provisions 
of  the  decree  *  *  *«*  The  bone  of  contention  was  the  surcharges 
based  on  the  failure  to  sell  the  real  estate  before  October  2,  1927, 
the  respondents  took  the  position  that  compliance  with  the  decree 
would  nullify  its  appeal  in  the  main  ease  -  Mo.  42578.  Plaintiffs 
contend  that  eince  no  supersedeas  Issued  to  stay  the  effect  of  the 
decree,  respondents  are  liable  for  contempt  in  not  complying  with 
the  decretal  provisions.  It  is  true  respondents  could  have  protected 
themselves  by  supersedeas,  but  in  view  of  the  amount  of  the  surcharges 
in  the  decree,  they  say  they  were  unable  to  make  the  bond,  but,  of 
course,  they  made  no  application  for  a  bond. 

tinder  the  recent  decision  of  the  Supreme  Court  in  Gumming s» 
Landau  v.  Koplln*  386  111.  368,  it  is  clear  that  where  a  court  has 
Jurisdiction  to  enter  an  order  and  that  order  has  been  made  the  subject 
of  a  contempt  proceeding,  the  contempt  order  does  not  fall  because  of 
am  error  in  the  order  violated.  The  Supreme  Court  said  in  that  case 
that  disregard  for  the  dignity  of  a  court  cannot  be  tolerated.   BM 
contempt  there  was  for  violation  of  a  temporary  injunction  and  the 
punishment  was  by  fine.  ?here  is  a  difference  in  the  eases,       , 
the  respondents  could  purge  themselves  by  paying  the  fine.  Here, 
the  respondents  can  purge  themselves  only  by  complying  with  certain 
previsions  of  the  deoree  which  we  have  in  the  foregoing  opinion  deolared 
erroneous.  The  punishment  in  the  Cummlnae-Landau  v.  loalln  case  did 
not  depend  upon  the  affirmance  of  the  violated  order.  Here,  because 
of  the  nature  of  the  contempt  order,  it  does  so  dspsnd.  Under  the 
circumstances  we  believe  we  must  be  realistic  and  declare  that  while 
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respondents  were  technically  in  default,  It  is  impossible  because 
of  our  conolusion  in  the  main  case  for  them  to  urge  themselves 
of  thm  oontempt,  We  hold,  accordingly,  that  the  contempt  order 
must  be  and  it  is  hereby  reversed. 

ORDER  REVERSED, 

BURKS,  F.J.  AND  MJPK,  J.  CONCUR. 
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BESS  MATHEIS,  also  knwwn  as  ) 

BESSIE  MATHEIS,  ) 


Respondent  -  Appellee 


)    APPEAL  FROM 

I 


G-EORGE  H.  AHARONIAN,  ) 

j  COOK  COUNTY,     -. 

Petitioner  -  Appellant.      )      Q  O  /  T  /I   O  O 

MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  was  allowed  to  appeal  from  an  order  setting 
aside  a  verdict  in  his  favor  and  awarding  plaintiff  a  new  trial, 

August  21,  1938,  about  6 I 30  P.  M.  a  car  in  which  plaintiff 
was  riding,  driven  by  her  husband,  and  defendant's  car  collided  in 
the  Intersection  of  Keeney  and  Kedvale  Avenues  in  Niles  Center, 
now  Skokie,  Illinois,  The  verdict  was  upon  plaintiff's  action  for 
personal  injuries.  Her  husband1 s  action  for  property  damage  was 
nonsuited.  The  question  is  whether  the  trial  court  abused  its 
discretion  in  granting  plaintiff  a  new  trial. 

At  the  trial  plaintiff,  upon  objection  raised  by 
defendant's  attorney,  was  not  permitted  to  tell  what,  if  anything, 
she  said  to  her  husband  immediately  before  the  accident.  After  the 
evidence  was  closed  and  instructions  on  contributory  negligence 
were  under  discussion,,  the  trial  court  indicated  fear  that  error  was 
oommitted  in  sustaining  the  objection  referred  to.  Thereafter, 
defendant's  attorney  withdrew  his  objection  to  the  question,  asked 
that  the  case  be  reopened  and  plaintiff  given  an  opportunity  to 
answer  the  question.  Plaintiff's  counsel  objected,  and  the  court 
thereupon  denied  defendant's  request.  Defendant  says  that  "substan- 
tially the  only  legal  question  is  whether  the  court  erred  in  granting 
a  new  trial  on  the  ground  that  olalntiff  was  prejudiced  by  the 
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court's  erroneous  ruling" »  The  record  shows  that  that  ruling  was 
not  the  sole  reason  for  granting  the  new  trial  and  furthermore, 
plaintiff  may  rely  upon  all  the  grounds  urged  in  her  motion  for. 
a  new  trial.  Cellos  v.  Public  Taxi  Service.  Inc..  292  111,  App.  399. 

We  shall  discuss  the  conflicts  in  the  evidence  to  deter- 
mine whether  the  court  was  Justified  in  granting  a  new  trial  for 
reasons  related  to  the  weight  of  the  evidence  and  to  the  verdict, 
covered  by  several  grounds  in  plaintiff* s  motion;  and,  in  addition, 
to  shed  light  upon  the  question  of  reopening  the  case.  Plaintiff 
was  obliged  to  prove  defendant's  negligence,  her  due  care  and  her 
injuries  proximately  resulting  from  the  accident.  Testimony  for 
plaintiff  on  the  cause  of  the  accident  is,  that  the  Matheis'  car 
entered  the  intersection  first,  after  she  and  her  husband,  looking 
northeast  over  the  shrubbery  four  or  five  feet  high  at  that  corner, 
observed  defendant's  car  about  150  feet  north  approaching  the  inter- 
section at  about  50  miles  an  hourj  that  they  were  then  between  10 
or  15  feet  east  of  the  east  curbline  of  Kedvale}  that  their  oar 
was  stopped  at  the  center  line  of  Kedvale  Just  nortfc  of  the  center 
line  of  Keeney,  when  defendant's  ear  without  sounding  its  horn, 
"caught"  the  front  part  of  the  Matheis*  car  and  brought  both  oars 
together  forcibly,  causing  the  damage  and  injuries.  Defendant  says 
he  approached  the  intersection  at  20  miles  per  hour,  sounded  his 
horn,  saw  the  Matheis'  car  when  his  and  it  were  about  15  feet  from 
the  intersection  at  the  northeast  corner  where  the  shrubbery  was  10 
to  14  feet  high  and  interfered  with  vision;  that  he  entered  the 
intersection  first,  keeping  watch  on  Matheis' s  car  which,  when  his 
car  was  about  4  feet  south  of  the  center  line  of  Keeney,  swerved 
left  beyond  the  center  line  and  its  right  front  struck  his  left 
front,  bringing  the  cars  forcibly  together.  These  contrary  statements 


I 

I 

- 

<  ; 

1  ■  :  -i  .f  do   e  aw 

i 


< 


.   ■  : 

.1    9rfJ 

; 

1»I 

,       oil 


3 

presented  a  question  for  the  Jury  as  to  defendants  negligence  and 
we  oannot  say  that  the  finding  that  he  was  not  negligent  was  not 
Justified,  if  the  jury  gave  greater  credence  to  his  testimony. 

On  the  Question  of  plaintiff's  injuries,  she  says  that 
following  the  accident  she  was  placed  in  a  third  car  by  Policeman 
Weber  and  others  because  she  was  unable  to  stand  or  walk  and  did 
not  go  into  the  Police  Station.  Wefrer  said  when  he  arrived  upon 
the  scene,  4  or  5  minutes  after  the  accident,  he  found  her  standing 
and  walking  about,  and  that  she  continued  doing  so  for  several 
minutes  until  the  cars  were  towed  away;  that  she  sat  on  a  bench 
In  the  station  and  made  no  complaint  at  any  time  of  any  injuries. 
She  testified  that  she  had  never  been  in  any  other  aocident  before 
or  since  and  had  never  been  examined  by  any  doctor  other  than  those 
who  treated  her  following  the  accident;  that  she  suffered  injuries 
to  her  right  arm,  hand,  leg,  left  ankle  and  knee,  and  spine;  that 
she  did  not  -  alk  until  8  or  9  months  later  and  was  then  carried 
to  and  from  an  automobile  for  necessary  trips;  that  it  was  3  years 
before  she  could  board  a  street  oar  or  bus  or  go  to  the  Loop;  that 
at  the  time  of  the  trial  she  was  still  suffering  from  these  injuries. 
In  cross-examination  of  plaintiff  and  by  defense  testimony  of  state- 
ments made  by  her  and  documents  signed  by  her,  defendant  plainly 
showed  that  plaintiff  had  fallen  March  1,  1939,  injured  her  left 
shoulder,  ankle  and  knee;  and  on  April  22,  1940,  while  a  passenger 
in  a  street  car,  had  injured  her  left  shoulder,  left  leg  and  her  neok. 
In  a  statement  incident  to  the  first  of  these  two  aocidents,  she 
said  that  she  had  "bumped  my  right  arm  slightly"  in  the  instant  auto- 
mobile accident;  and  in  a  letter  written  by  her  November  1939,  she 
complained  that  substantially  the  sane  injuries  and  pains  which  she 
claims  were  caused  by  the  instant  accident,  were  caused  by  her  fall. 
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Furthermore,  a  physician  testified  on  behalf  of  defendant  that  he 
examined  her  in  November  1939,  in  connection  with  her  fall;  that 
she  had  stated  that  she  had  not  had  any  other  aocident;  that  his 
examinationf  including  X-rays,  disclosed  arthritis  in  both  kneet, 
more  marked  in  the  left  knee,  of  which  she  principally  complained; 
that  he  found  no  injury  to  her  shoulders  or  right  arm;  and  that 
there  was  no  swelling  of  that  arm  or  right  leg.  Moreover, 
Dr.  Saunders  who  she  said  treated  her  after  the  automobile  accident 
in  a  report  of  the  1939  accident  stated  "she  had  sprained  her  left 
knee  and  ankle"  and  that  she  had  "probably  some  arthritis  previously." 
Dr.  Saunders  did  not  testify.  Plaintiff  admitted  receiving  ,50 
from  the  Street  Car  Company  for  any  claim  she  might  have  had  arising 
out  of  the  1940  accident.  We  believe  we  have  pointed  out  sufficient 
Justification  for  a  finding  by  the  Jury  that  the  injuries  of  which 
plaintiff  complains  in  this  action  were  not  proximately  caused 
thereby  and  also  as  Justification  for  giving  greater  credence,  to 
defendant's  testimony  on  the  cause  of  the  automobile  accident* 

Another  ground  urged  for  the  new  trial  was  the  alleged 
improper  conduct  of  defendant's  attorney  in  continually  objecting 
and  thereby  confusing  and  prejudicing  the  Jury.  There  were  many 
objections  made  by  the  attorneys  for  both  sides  and  the  trial  court 
stated  the  plaintiff  should  have  a  new  trial  and  a  "new  atmosphere". 
Frequent  objections  alone  do  not  entitle  a  party  to  a  new  trial. 
The  record  shows  the  majority  of  defendant's  objections  were  sus- 
tained. An  attorney  is  not  required  to  stand  by  and  permit  improper 
questioning  and  improper  testimony  simply  to  provide  a  oalm  atmosphere 
for  the  trial..  We  do  not  see  that  plaintiff  suffered  by  reason  of 
the  objections. 

The  main  point  argued  here  centers  about  the  Court's 
refusal  to  permit  the  plaintiff  to  testify  what, if  a«rthing,   she 
said  to  her  husband  immediately  before  the  accident.   No  offer  of 
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proof  of  any  conversation  was  made.   The  court  improperly  sustained 
defendant's  objection  but  the  defendant  sought  to  correct  the  error 
in  such  a  way  as  we  believe  not  only  would  not  Drejudice  plaintiff, 
but  help  her.   We  believe  the  plaintiff  by  objecting  to  reopening 
the  case  waived  his  right  to  complain  later  (Wilkinson  v.  Service, 
249  111.  146,)  and  the  court  instead  of  granting  a  new  trial 
principally  for  this  reason  should  not  have  considered  this  ground. 
There  was.no  "trickery"  involved  and,  consequently,  Herrlcks.  v. 
C.  E,  &  I«  R.  R.  Co..  257  111.  264,  is  not  applicable. 

Because  plaintiff  was  not  permitted  to  answer  the  question 
referred  to  and  "since  a  passenger  need  not  warn  a  driver  of  the 
approach  of  another  automobile  which  the  driver  sees  *  *  #, H  plain- 
tiff contends  that  the  court  committed  error  in  giving  three  instruc- 
tions offered  by  defendant  on  the  question  of  due  care*  Her  husband 
testified  that  he  saw  defendant's  car  approaching  and  there  was  no 
necessity  of,  nor  would  there  have  been  safety  in,  warning  him, 
Schultz  v.  Live  Stock  National  Bank.  278  111.  App.  623.  Under  these 
circumstances  plaintiff  says  it  was  error  to  instruct  the  Jury  on  the 
requirements  of  due  care.  We  believe  the  question  of  plaintiff1 s 
due  care  was  for  the  Jury,  under  proper  instructions,  to  be  determined 
by  all  the  ciroumstanoes  of  the  accident.  One  of  the  three  instructions 
referred  to,  1st 

"  #4,  *If  the  plaintiff,  Bessie  Mathels,  while  riding  in  said 
automobile,  by  using  her  faculties  with  ordinary  and  reasonable 
care  and  looking  out  for  danger,  would  have  avoided  the 
collision  and  injury  on  the  occasion  in  question  and  that  she 
negligently  failed  to  do  so  and  thereby  contributed  to  the 
injury  sustained  by  her,  if  you  believe  she  was  injured,  then 
she  cannot  recover  in  this  case,*  " 

This  is  a  peremptory  instruction  and  contains  in  different  language, 

In  effeot,  the  error  in  the  first  instruction  condemned  in  Schultz  v. 

Live  Stock  National  Bank.  278  Ill#  App,  623. 
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Plaintiff  also  urged  as  a  ground  for  a  new  trial  that 
the  court  should  have  permitted  evidence  of  a  former  Judgment  in 
the  case  of  Aharonlan.  defendant  here,  v.  Bert  Matheis.  non-suited 
plaintiff  in  this  action,  wherein  judgment  was  for  defendant.  Since 
that  action  was  a  property  damage  suit  arising  out  of  the  instant 
accident,  plaintiff  contends  that  the  judgment  for  defendant  there 
established,  by  Res  Judicata  or  Estoppel,  defendant's  negligence 
here.  Neither  the  parties  nor  the  issues  were  the  same  in  the  prior 
case  and,  consequently,  neither  rule  applies,  Tomaso  v,  Sestgk, 
321  111.  App,  363. 

There  is  no  support  in  the  record  for  the  ground  urged  in 
plaintiff's  motion  for  a  new  trial,  that  defendant  in  his  testimony 
confessed  error. 

We  have  considered  all  the  grounds  urged  in  plaintiff's 
motion  which  we  consider  necessary  to  this  decision,  tft  are  mindful 
of  the  rule  about  incurability  of  erroneous  peremptory  instructions 
but,  nevertheless,  because  of  the  state  of  this  record  on  the  issue 
of  plaintiff's  injuries  and  their  proximate  cause,  we  believe  that 
an  injustioe  would  be  done  defendant  by  putting  him  to  the  expense 
and  inconvenience  of  another  trial*  For  that  reason  the  order 
granting  a  new  trial  is  reversed  and  the  cause  is  remanded  with 
directions  to  the  Superior  Court  to  proceed  in  due  course, 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

BURKE,  P.J.  AND  LUPE,  J.  CONCUR, 
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KATHARINE  MONTGOMERY, 


Appellee, 


CHECKER  TAXI  COMPANY,  a  corpora- 
tion, and  john  McGregor, 

Appellants* 


CHECKER  TAXI  COMPANY,  a  corpora- 
tion, 

Appellant, 


JOHN  MCGREGOR, 


Appellee, 


APPEAL  FROM 

SUPE  IOR  COURT, 


COOK  COUNTY* 


JL  «ix«  w  d 


MR,  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OP  THE  COURT.. 


Defendants,  Checker  Taxi  Company  (hereafter  called 
Checker)  and  John  McGregor,  separately  appeal  from  a  Judgment 
of  $5,000  in  favor  of  plaintiff,  Katherlne  Montgomery,  in  an 
action  for  personal  injuries  sustained  by  her  in  a  collision 
between  the  taxi  cab  of  the  Checker  and  the  automobile  of 
McGregor  at  the  intersection  of  Kenllworth  avenue  and  Berkshire 
street  in  Oak  Park,  Illinois,  on  December  13,  1940  about 
4  o'clock  in  the  afternoon.  McGregor  and  his  wife  Joined  in 
an  action  against  the  Checker  for  alleged  damages  sustained 
by  them,  respectively,  through  the  negligence  of  the  Cheoker* 
Checker  filed  a  counterclaim  against  McGregor  for  damages  to 
its  taxi  cab*  The  two  actions  were  consolidated  for  trial  and 
the  court  entered  Judgment  on  verdicts  in  favor  of  the  Checker 
on  the  McGregor  claims  and  in  favor  of  McGregor  on  the  Ckecker 
claim,  Checker  appeals  from  the  Judgment  in  favor  of  McGregor* 
No  appeals  have  been  taken  on  the  McGregor  claims. 

Plaintiff  was  a  passenger  in  a  Checker  cab  being  driven 
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north  in  Keniliyorth  avenue,  a  north  and  south  street  with 
lanes  for  traffic  separated  by  a  parkway.  McGregor  was  driving 
his  ear  west  on  the  north  side  of  Berkshire,  andeaet  and  west 
street.  The  collision  occurred  in  the  northeast  quarter  of 
the  intersection  of  the  tw©  streets  after  the  front  wheels 
of  the  taxi  cab  had  reached  the  north  curb  of  Berkshire  avenue. 
The  front  of  the  McGregor  car  struck  the  right  rear  of  the 
taxi  cab,  damaging  the  fender  and  wheel  an<3  forcing  the  cab 
against  the  brick  pillar  at  the  northwest  corner  of  the  inter- 
section. Each  driver  testified  that  he  was  driving  his  auto- 
mobile about  15  miles  per  hour  at  the  time  ©f  the  collision*  The 
cabdriver  says  McSregor's  oar  was  traveling  25  to  30  miles. 
McGregor  says  the  taxi  cab  was  going  40  miles  per  hour.  Two 
young  girls  of  school  age  -  one  being  on  the  northeast  corner 
of  the  intersection  and  the  other  on  the  south  side  of 
Berkshire,  a  short  distance  east  of  Kenllworth  avenue  -  were 
the  only  disinterested  witnesses  to  the  accident.  One  testified 
that  the  McGregor  car  was  traveling  pretty  fast.  The  other  said 
it  was  going  about  40  miles  an  hour.  Neither  saw  the  taxi  cab 
until  Just  before  the  collision*   Immediately  after  the  accident 
Mrs.  McGregor,  who  was  a  passenger  in  her  husband's  car  and 
was  slightly  injured,  was  taken  into  the  home  of  Mrs.  Elsie  M. 
Tarry,  on  the  northwest  corner  of  the  intersection.  Mrs.  Tarry 
and  her  son  testified  that  Mrs*  McGregor  asked  her  husband 
where  that  car  came  from,  and  that -he  replied,   "I  didn't  see 
it,  honey,  I  don't  know."  The  McGregors  deny  this  conversation. 
Plaintiff  was  thrown  from  her  seat  to  the  floor  of  the  wab  and 
was  in  a  eeml-oonscious  condition  when  the  police  arrived  10 
or  15  minutes  later;  she  was  assisted  to  her  home  on  Kenllworth 
avenue,  three  doors  north  of  the  scene  of  the  accident,  by  the 
police,  and  her  family  physician,  Dr.  O'Halloran,  called;  she 
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remained  In  bed  for  the  next  two  weeks  except  for  a  trip  with 

the  doctor  the  next  day  to  the  G*mf aeld  Park  Hospital  where 

X-rays  were  made;  during  the  latter  part  ©f  February  3.941  she 

took  an  automobile  trip  to  Florida  with  her  daughter,  who  did 

all  the  driving;  near  the  last  day  of  February  when  enroute 

home,  plaintiff  claims  to  have  become  sack  at  Waycross,  Georgia, 

and  to  have  lost  consciousness  when  in  Nashville,  Tennessee,  and 

remembering  notnmgg  until  awakening  in  her  home  in  Oak  Park; 

she  left  Nashville  on  the  train,  coming  to  Chicago  in  the  care 

of  a  nurse  *  was  met  at  the  railway  station  by  Vr*  Q*  Hallo  ran, 

who  testifies  he  found  her  in  a  state  of  collapse  and  put  her 

to  bed  under  the  care  of  two  special  nurses;  she  remained  in 

bed  three  weeks  and  has  since  been  under  the  care  of  her  physician 

She  complains  of  dizziness,  headaches,  nausea  and  nervousness. « 

Dr#  Frederick  C*  Jest,  who  examined  her  during  the  trial, 

testified  that  she  was  suffering  from  a  disturbance  affecting 

the  nervous  centers  of  the  brain  and  also  some  irritation  of 

the  balance  centers  in  the  inner  ear;  that  the  X-rays  taken 

at  the  Garfield  Park  Hospital  and  others  taken  shortly  before 

the  trial*  in  May  1943,  show  evidence  of  injury  to  the  fifth 

vertebra*  Dr»  Harold  JJ»  Walt,  the  roentgenologist  of  the 

Garfield  Park  Hospital  under  whose  direction  the  first  X-rays 

were  taken*  called  by  the  Checker,  testified  that  the  X-rays 

a 
taken  by  him  show  /calcareous  deposit  in  the  soft  tissues  of 

the  neck,  anterior  to  the  body  of  the  fifth  oervical  vertebra, 

and  a  slight  narrowing  of  the  Joint  space  between  the  bodies 

of  the  fifth  and  sixth  cervical  vertebrae,  and  that  "That  narrow 

Joint  space  stumps  me  on  what  that  might  be  oaused  by  over  the 

time;"  that  a  narrowing  of  the  Joint  space  may  be  present  after 

an  injury,   Dr,  O'Halloran  testified  that  in  his  opinion 

plaintiff  wial  continue  to  need  medical  treatment* 
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The  evidence  as  to  how  the  accident  happened  is  in  dlreot 
conflict*  There  ie  evidence  tending  to  show  concurrent 
negligence  of  the  defendants  and  we  cannot  say  that  the  verdict 
of  the  Jury  finding  them  guilty  is  against  the  manifest  weight 
of  the  evidence.  There  is  a  conflict  in  the  evidence  as  to 
the  nature  and  extent  of  plaintiff's  injuries.  If  the  Jury 
believed  the  witnesses  called  by  plaintiff  the  damages  awarded 
are  not  excessive,  and  this  court  is  not  Justified  in  inter- 
fering with  the  Judgment  of  the  Jury  and  the  trial  court. 

The  Checker  complains  of  a  number"  of  alleged  errors  in 
the  admission  and  rejection  of  evidence  and  in  the  giving  and 
refusing  of  instructions.  On  cross-examination  the  plaintiff 
testified  that  her  hmsband  had  paid  Dr,  OrHalloran  a  certain 
sum  and  that  he  had  also  paid  the  nurses*  Counsel  for  the 
Checker  then  moved  to  strike  the  evidence  pertaining  to  the 
doctor  bill  and  the  nurses  bill  because  they  were  paid  by  the 
husband*  After  some  talk  between  the  court  and  counsel  the 
court  said,  "I  will  reserve  my  ruling  and  you  can  look  into  it 
and  call  my  attention  to  it  then**  The  record  does  not  show 
that  the  court's  attention  was  subsequently  drawn  to  the  question 
by  Checker's  counsel^  and  as  there  was  no  ruling  by  the  court 
the  objection  cannot  be  upheld,  Ksatow  v*  Chicago.  B*  &  O.  R*  Co.. 
156  111,  App,  65;   City  of  Salem  v.  Webster,  192  111*  369, 

Objection  is  made  that  Dr,  Test  should  not  have  been 
permitted  to  read  the  X-rays  because  he  was  not  a  roentgenologist. 
No  objection  to  his  competency  wa«  raised  at  the  trial  and  it 
cannot  be  raised  on  appeal.  Furthermore,  we  think  the  evidence 
shows  that  he  was  fully  qualified*  Dr*  Test  was  asked  whether 
or  not  he  had  an  opinion,  based  upon  his  experience,  as  to 
whether  or  not  the  calcareous  deposit  in  the  cervical  region 
which  the  doctor  found bin  an  X-ray  film,  might  or  could  be 
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caused  by  trauma;  counsel  for  the  checker  objected,  saying, 
"It  has  all  been  gone  over,  that  Is  not  proper}"  the  objection 
being  overruled,  the  witness  answered,  "Shat  is  my  opinion. 
It  was  traumatically  caured*K  Counsel  then  moved  that  the 
answer  be  stricken,  without  stating  any  reason  therefor.  It 
is  now  argued  that  the  answer  is  objectionable  because  the 
doctor  stated  that  the  condition  was  traumatically  oaur ed, 
instead  of  stating  that  it  might  or  could  have  been  so  caused* 
If  that  was  the  reason  prompting  the  motion  at  the  trial  it 
should  have  been  brought  to  the  attention  of  the  court,  which, 
without  the  assignment  of  a  new  reason,  may  have  thought  the 
motion  was  based  on  the  reasons  assigned  for  the  objection  to 
the  question*  We  do  not  consider  the  ruling  erroneous*  Chicago 
City  Ry«  Co.  v,  Foster^  226  111,  288t  S90j  Walsh  v.  Chicago  Rvs. 
Co.*,  303  111,  339,  344, 

Dr.  Test  examined  the  plaintiff  during  the  trial  at  the 
request  of  counsel  trying  the  case  for  her*  There  is  evidence 
in  the  record  that  r.  Test  got  some  history  from  the  plaintiff, 
and  counsel  contend  that  his  testimony  shows  that  he  based  some 
opinions,  In  part  at  least,  upon  this  li&e&wyy*  One  question 
and  answer  and  the  ruling  of  the  court  on  objection  thereto 
and  a  motion  to  striae  are  brought  to  our  attention.  By  the 
question  the  doctor  was  asked  to  tell  the  Jury  what  the  tests 
made  by  him  meant  to  him  -  what  his  conclusion  as  a  medival 
man  was*  Objection  to  the  question  was  overruled  and  the 
doctor  then  answered  that  his  conclusion  was  that  "she  was  suffer- 
ing from  a  disturbance  of  the  brain,  disturbances  affecting  the 
nerve  centers  in  her  brain,  and  also  that  she  had  some  irritation 
of  the  balance  centers  in  the  inner  ear."  By  this  question  the 
doctor* s  answer  was  limited  to  oonoluslons  based  upon  teste 
made  by  him,  and  neither  the  question  nor  the  answer  is  subject 
to  the  objection  now  made* 
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In  answer  to  a  question  asking  for  his  objective  findings 
Dr.  Test  testified  that  in  the  turning  of  plaintiff's  head  from 
side  to  side  it  was  nearly  up  to  what  he  considered  thebaverage 
normal,  but  when  it  came  to  raising  it  up  and  lowering  it, 
it  was  not  more  than  50  per  cent.  A  motion  was  made  to  strike 
the  answer.  During  a  colloquy  between  court  and  counsel  which 
follows*,  the  doctor  in  answer  to  a  question  by  the  court  stated 
that  he  regarded  his  finding  as  objective  because  he  moved  her 
head  by  his  hands;  that  in  active  rotation,  turning  the  head 
to  the  left  was  accompanied  by  a  feeling  of  rubbing  on  the  right 
of  the  neck.  Indicating  the  presence  of  adhesions  between  the 
muscles  and  tendons  at  that  point;  that  it  could  be  distinctly 
made  out  to  the  touch*  Objection  is  made  that  the  court  should 
have  stricken  that  part  of  the  answer  that  said  the  raising  and 
lowering  of  the  head  was  not  more  than  50  per  cent.  The  motion 
as  made  went  to  the  full  answer,  and  the  court's  attention  was 
not  called  to  the  portion  now  complained  of.  The  court  there- 
fore did  not  err  in  its  ruling.  FltsBlmons  &  Qonnell  Go,  v,  Braun. 
199  111.  390,  393;   Hall  v.  Chicago  A  Alton  R.  Go,.  208  111.  App. 
102;   Johnson  v.  Chicago  &  Alton  R,  Co.y  202  111,  App.  369.  Other 
objections  to  the  admission  and  rejection  of  testimony  are  made 
in  which  we  find  no  reversible  error. 

Objection  is  made  to  the  giving  of  an  instruction  which 
defined  the  duty  of  common  carriers,  on  the  ground  that  it  omitted 
all  reference  to  whether  the  plaintiff  was  in  the  exercise  of 
ordinary  care  for  her  own  saHtety.  The  Instruction  did  not  direct 
a  verdict  and  purported  to  define  only  the  duty  of  a  common 
carrier.  It  was  therefore  not  necessary  that  it  contain  any 
statement  as  to  the  care  required  by  the  plaintiff.  Murphv  v. 
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Illinois  State,  Trust  Co,»  375  111.  310,  Furthermore,  upon  the 
evidence  In  this  oase  it  is  apparent  that  the  olalntiff 
exercised  all  care  required  of  her»  No  question  Is  raised  by 
th-  Checker  or  McGregor  and  none  could  be  raised  as  to  the  due 
care  of  the  plaintiff. 

Plaintiff's  instruction  as  to  damages  permitted  the 
Jury  to  include  in  the  amount  allowed  '•reasonable  medical  service, 
if  any*  necessarily  incurred  and  to  be  incurred,"  In  view  of 
what  we  have  said  as  to  the  testimony  of  Drl  0,Halloran  and  the 
correctness  of  the  ruling  of  the  trial  court  in  refusing  to 
strike  the  testimony  relating  to  doctors'  and  nurses1  bills, 
this  instruction  is  proper* 

The  court  also  refused  an  instruction  in  the  usual  form 
tendered  by  the  6hecker  stating  four  propositions  which  the 
plaintiff  was  obliged  to  prove  by  a  preponderance  of-  the  evidence* 
This  instruction  was  marked  by  the  court  "Refused,  covered,"  An 
examination  of  the  record  shows  that  each  of  the  propositions  named 
were  covered  except  the  one  requiring  the  exeroiee  of  reasonable 
care  on  the  part  of  the  plaintiff ?  and  in  view  of  the  record  in 
this  case  on  that  point*  as  outlined  above,  we  would  not  be 
Justified  in  remanding  the  case  because  of  the  refusal  of  the 
instruction, 

McGregor,  likewise,  complains  of  alleged  errors  in  the 
receipt  of  evidence  and  in  the  giving  and  refusing  of  instructions. 
The  oourt,  over  the  objection  of  McGregor's  counsel.,  permitted 
a  police  officer  to  testify,  in  answer  to  a  question  by  the 
Checker  counsel,  that  the  cab  driver  stated  he  was  traveling  15 
miles  an  hour.  This  statement  was  made  afer  the  police  arrived 
at  the  scene  of  the  accident,  10  or  15  minutes  after  its 
occurrence*   It  could  not  be  considered  part  of  the  res  gestae 
and  was  not  admissible,  Peterson  v.  Cochran  &  MoCluer  Co..  308 
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Ill*  App*  348,  356*  Its  admission  does  not  warrant  reversal 
of  the  Judgment* 

Objection  is  made  that  the  c rose-examination  of  Mr*  Jeske, 
an  investigator  for  one  of  the  attorneys  for  McGregor,  was  made 
for  the  purpose  of  apprising  the  jury  that  the  defendant 
McGregor  carried  insurance*  We  have  examined  the  record  covering 
this  cross-ewcaination  and  do  not  believe  it  supports  the  inter- 
pretation now  plaoed  upon  it  by  counsel.  Furthermore*  the  trial 
court's  attention  was  not  brought  to  this  testimony  by  objection 
or  motion  to  strike  or  otherwise. 

McGregor  objects  to  certain  instructions  given  on  behalf 
of  Checker*  two  of  which  relate  to  the  right  of  way  at  the 
intersection  and  state  the  rules  applied  in  Heldler  Qot  v. 
Wilson  &  Bennett  0af|t  243  111*  App.  89*  No  specific  objection 
is  madebt©  the  third  instruction,  and  the  objections  to  the 
instructions  on  right  of  way  have  no  application.  We  consider 
the  instruction  sound* 

Objection  ie  also  made  to  the  refusal  of  the  court  to 
give  instruction  No*  17  tendered  by  defendant  McGregor,  which 
told  the  Jury  that  "the  defendant,  McGregor,  was  not  required 
to  exercise  towaads  the  plaintiff,  Katharine  Montgomery,  the 
highest  degree  of  care,  but  the  said  defendant,  McGregor,  was 
only  required  to  exercise  toward  the  plaintiff,  Katherine 
Montgomery,  ordinary  oare  ...*"  This  instruction  is  marked 
"Refused.  This  instruction  modified  and  given*"  The  transcri 
of  proceedings  purports  to  set  out  the  various  instructions 
tendered  by  the  parties  and  refused  or  given  as  tendered  by  the 
trial  court*  It  contains  no  statement  relating  to  instructions 
modified  by  the  court  and  given,  The  certificate  recites  that 
the  transcript  contains  "all  of  the  instructions  given  to  the 
Jury  and  all  of  the  instructions  requested  by  any  of  the  parties 
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hereto  but  not  given  to  the  Jury,"  McGregor  Insists  that  this 
Instruction  should  have  been  given  because  the  jury  was 
instructed  that  the  defendant  Checker  was  obliged  to  exercise 
the  highest  degree  of  care  toward  its  passenger,  the  plaintiff. 
These  instructions  were  expressly  limited  to  the  Checker,  as 
a  common  carrier,  and  had  no  reference  whatever  to  the  defendant 
McGregor*  The  instruction  as  tendered  went  beyond  the  real 
purpose  of  an  instruction,  namely,  to  state  the  law  to  the  Jury, 
in  that  it  told  the  Jury  what  degree  of  oare  the  defendant 
McGregor  was  not  obliged  to  exercise.  As  said  in  Elgin*  J,  &  E. 
Ry,  Co*  v«  Lawlor.  229  111.  621  g  *'  ene rally,  an  enumeration 
of  things  which  the  law  does  not  require,  and  which  is  in  the 
nature  of  argument,  is  at  least  pf  doubtful  propriety, *  Its 
refusal  is  not  error. 

The  Checker  complains  of  misconduct  on  the  part  of 
plaintiff *s  attorney,  and  McGregor  complains  that  the  miscon- 
duct of  the  Checker  trial  attorney  prejudiced  him  before  the 
Jury.  We  do  not  believe  that  either  of  the  defendants  suffered 
any  real  injury  from  these  sources* 

The  Judgment  in  favor  of  plaintiff  as  affirmed.  So  is 
the  Judgment  ifl  favor  of  McGregor  on  the  counterclaim  of  the 
Checker. 

JUDGMENTS  AFFIRMED. 
Matohett  and  O'Connor,  JJ.,  concur. 
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GENEVIEVE  GREEN, 


EUGENE  L.  DREW, 


Appellant 


Appellee , 


\    APPEAL  FROM 

SUPERIOR  CO.   , 
)       COOK  COUN  Y, 


MR.  PRESIDING  JUSTICE  NIEMEXKR  DELIVK'.-ED  THE  OPINION  OF  THE  COURT. 


Plaintiff  appeals  from  a  judgment  on  a  verdict  finding 
the vdef endant  not  guilty  on  the  trial  of  a  personal  injury 
action  after  a  Judgment  by  default  in  favor  of  plaintiff  for 
$4,000  had  been  opened  up  to  permit  defendant  to  plead  and 
defend.  -  the  Judgment  and  lien  to  remain  in  full  force  until 
final  determination  of  the  case. 

Plaintiff's  primary  contention  is  that  the  evidence 
being  close,  the  Instructions  should  be  substantially  correct 
and  free  from  error,  and  that  the  oourt  erred  in  giving  too 
many  instructions  containing  directions  to  find  the  defen- 
dant not  guilty  and  in  giving  on  behalf  of  defendant  certain 
instructions  which  are  claimed  to  be  erroneous.  She  also  argues 
that  the  verdict  is  against  the  manifest  weight  of  the  evi- 
dence and  that  the  cou  t  e  red  in  opening  the  default  judgment 
and  permitting  the  defendant  to  plead  and  defend. 

The  injuries  for  which  recovery  Is  sought  were  sustained 
by  plaintiff  when  she  was  struck  by  a  north  bound  automobile 
driven  by  defendant  at  or  near  the  intersection  of  Ashland  avenue 
and  91st  street  in  the  city  of  Chicago  in  the  early  evening 
of  June  16,  1941,  The  streets  were  dry  and  the  scene  of  the 
accident  well  lighted,  At  this  point  Ashland  avenue,  a  north 
and  south  street,  is  approximately  70  feet  in  width  from  curb 
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to  curb.  Ninety  first  street  is  an  east  and  west  street 
approximately  38  feet  in  width.  There  are  two  street  car 
tracks  in  Ashland  avenue,  with  safety  isles  for  passengers 
west  of  the  south  bound  track  and  east  of  the  north  bound 
track*  The  easterly  safety  idle  was  south  of  the  south 
crosswalk  across  Ashland  avenue  and  about  35  feet  in  length. 
Evidence  most  favorable  to  the  plaintiff  eu  ports  the  contention 
that  the  plaintiff,  a  woman  about  59  years  of  age  who  lived  in 
the  neighborhood,  attempted  to  cross  Ashland  avenue  from  the 
east  to  west  on  the  north  crosswalk  of  91st  street;  that 
before  stepping  off  the  curb  she  looked  to  the  south  and 
saw  defendant's  automobile  near  92nd  street  traveling  in  the 
north  bound  street  oar  track;  that  she  did  not  look  again 
until  shw  was  on  the  north  bound  car  track  when  she  saw  the 
automobile  about  15  feet  from  her  and  traveling  at  25  to  40 
or  45  miles  an  hour;  that  she  started  to  run  straiggbtweet  to 
get  to  the  safety  island  and  was  struck  when  in  the  middle  of 
the  south  bound  street  car  tmacke. 

Evidence  on  behalf  of  the  defendant  supports  his  con- 
tention that  he  was  approaching  the  intersection  at  about  25 
miles  an  hour;  that  as  he  neared  the  safety  island  on  the 
south  side  of  the  street  he  noticed  plaintiff  standing  about 
6  feet  off  the  curb  and  maybe  10  feet  north  of  the  north 
crosswalk;  that  he  sounded  his  horn,  plaintiff  seemed  to 
hesitate,  and  he  proweeded  on;  plaintiff  then  seemed  to  start 
across  the  street,  hesitated  when  about  one  step  east  of  the 
car  tracks  and,  when  defendant  was  about  50  feet  from  plain- 
tiff, she  started  to  run  in  a  northwesterly  direction;  he 
applied  his  brakes  and  swerved  to  the  left  to  avoid  her  but 
oollided  with  her  in  the  south  bound  track  and  north  of  the 
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91at  street  crosswalk;  his  car  skidded  about  25  feet  and 
traveled  one  or  two  feet  after  the  collision;  he  didn't 
know  until  Just  before  the  accident  that  plaintiff  was 
going  to  run* 

There  were  four  occurrence  witnesses:  plaintiff,  and  a 
by-stander,  now  in  the  armed  service,  who  testified  in  her 
behalf,  and  defendant  and  a  young  lady  who  was  riding  with  him 
and  is  now  his  wife.  Attempts  were   made  to  impeach  plaintiff's 
witness  and  the  defendant  by  showing  prior  contradictory 
statements  of  each*  Upon  this  record  we  cannot  say  that  the 
finding  of  the  jury  was  against  the  manifest  /eight  of  the 
evidence. 

Seven  of  the  instructions  given  on  behalf  of  the  defen- 
dant authorized  or  directed  a  verdict  of  not  guily.  Instruction 
21  required  plaintiff  to  prove  her  case  by  a  preponderance  of 
the  evidence*  Instructions  23  and  24  were  restricted  to  the 
charge  of  wilful  and  wanton  misconduct.  Instruction  25  sub- 
mitted to  the  Jury  the  question  whether  plaintiff  was  negligently 
crossing  the  street  at  a  point  other  than  within  a  crosswalk* 
Instruction  26  related  to  the  care  required  of  a  person  confronted 
with  a  sudden  emergency*  Instruction  27  is  the  usual  stock 
instruction  defining  four  essentials  necessary  for  recovery 
upon  the  negligence  charged,  while  instruction  28  stated  the 
rule  of  contributory  negligence,  None  of  the  instructions 
complained  of  was  a  duplication  of  other  instructions  given*  Two 
related  to  the  charge  of  wilful  and  wanton  misconduct,  four 
to  the  negligencs  count,  and  the  one  relating  to  the  prepon- 
derance of  the  evidenos  was  applicable  to  both  charges.  The 
court  did  not  err  in  giving  too  many  instructions  ending  with 
directions  to  find  the  defendant  not  guilty*  Peterson  v. 
Cochran  &  McCluer  Co..  308  111.  App*  348,  354-65* 
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Instruction  25  quoted  that  portion  of  the  statute 
defining  a  crosswalk  and  requiring  every  pedestrian  crossing 
a  roadway  at  any  point  other  than  at  a  marked  or  unmarked 
crosswalk  at  an  Intersection  to  yield  the  right  of  way  to 
vehicles,  and  stated  that  if  the  jury  believed  from  the  evi- 
dence that  defendant  vas  not  guilty  of  wilful  and  wanton  mis- 
conduct and  that  the  plaintiff  was  crossing  91st  street  at  a 
point  other  than  within  a  crosswalk  and  that  in  so  doing  she 
was  guilty  of  negligence  which  proximately  caused  or  contributed 
to  cause  the  collision  and  her  subsequent  injury,  the  plaintiff 
could  not  recov  r  and  the  jury  should  find  the  defendant  not 
guilty.  This  instruction  dealt  only  with  plaintiff's  alleged 
contributory  negligence  and  is  a  correct  statement  of  the  law, 
Mlnnls  v»  Friend.  560  111,  328,  338,  The  instruction  refers 
to  the  crossing  of  91st  street  instead  of  Ashland  avenue,  but 
we  do  not  believe  that  this  error  misled  the  jury.  Instruction 
26  was  a  correct  statement  of  the  care  required  of  a  defendant 
"confronted  by  a  sudden  emergency,  with  peril  imminent, 
without  any  fault  on  his  part,"  and  the  principal  objections 
is  that  there  is  no  evidence  justifying  the  giving  of  the 
instruction.  There  if  evidence  on  behalf  of  the  defendant  that 
as  he  approached  the  north  crosswalk  the  Plaintiff,  who  was 
standing  east  of  the  street  car  tracks,  walked  to  the  west, 
hesitated  and  suddenly  ran  in  front  of  defendant's  car.  This 
was  sufficient  evidence  to  warrant  giving  the  instruction. 
Instructions  23  and  24  related  solely  to  the  charge  of  wilful 
and  wanton  misconduct.  The  Jury  found  in  answer  to  a  special 
interrogatory  that  defendant  was  not  guilty  of  this  charge. 
Plaintiffs  motion  for  a  new  trial  i»  directed  against  the 
general  verdict  and  not  the  special  finding.  Voigt  v.  Anglo- 
AB£ncjM-ErQYjUtQ.a~Cju»  202  111.  462 j  Avery  v.  Moore,  133  111.74, 
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Having  acquiesced  in  this  finding  she  ca  not  now  complain 

of  these  instructions.  Instruction  21  required  the  plaintiff 

to  prove  her  ease  by  a  preponderance  of  the  evidence  and  is  in 

a  form  frequently  given,  Chicago  Union  Traction  Co,  v.  Mee. 

218  111*  9,  14-17,  Objection  is  made  that  the  instruction 

was  not  restricted  to  matters  essential  to  the  maintenance  of 

the  action.  Other  instructions  specifically  told  the  Jury  what 

plaintiff  must  prove  by  a  preponderance  of  the  evidence  under 

.  ■ 

»aoh  count  of  the  complaint,  so  that  the  Jury  was  not  misled  or 
left  free  to  exercise  its  own  Judgment  as  to  what  was  material 
in  the  case* 

Plaintiff  contends  that  the  court  erred  in  setting  aside 
the  default  Judgment  more  than  30  days  after  its  entry.  Defen- 
dant's motion  to  vacate  this  Judgment  was  based  upon  the  charge 
that  he  was  not  properly  served  with  a  summons.  The  record 
does  not  show  nan  objection  by  the  plaintiff  at  the  time  the 
order  opening  up  the  Judgment  and  permitting  the  defendant  to 
plead  was  entered,  or  an  objection  at  or  prior  to  entering 
upon  the  trial  of  the  case  or  at  any  time  in  the  trial  court. 
Having  proceeded  without  objection,  plaintiff  cannot  now  complain. 
Frelse  v.  Mid-City  Trust  fc  Savings  Bank.  298  111.  App.  17; 
Zandstra  v,  Zandstra.  226  111*  app,  293;  Herrlngton  v,  acCollum, 
73  111,  476.  Had  objedtlon  been  made  the  point  could  be  urged 
here,  Ruthfield  v»  Louisville  Fuel  Co..  312  111*  App.  416, 
431-2. 

There  Is  no  merit  in  plaintiff's  objection  that  the 
final  Judgment  in  favor  of  defendant  was  entered  without 
setting  aside  and  vacating  the  prior  Judgment  by  default.  The 
order  permitting  defendant  to  plead  provided  that  "Judgment 
and  lien  to  remain  in  full  force  until  final  determination 
of  the  case."  This  is  the  general  rule  applicable  to  the 
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the  opening  of  a  Judgment  to  permit  a  defendant  to  plead 
and  defend*  31  Am,  Jur,,  Judgments,  ^§715,  793,  Miles  v, 
Lay ton*  38  Del,  411,   Upon  the  entry  of  the  judgment  for 
defendant  the  prior  Judgment  ceased  to  remain  in  force. 
The  Judgment  is  affirmed, 

AFFIRMED, 
Matchett  and  O'Connor,  JJ,,  concur. 
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43071:  APPEAL  PROM 

CIRCUIT  COURT. 
COOK  COUNTY, 


43072:  APPEAL  vfROIf 

SUPERIOR  COURT, 
COOK  COUNT  . 
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MR*  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT, 


Defendant's  appeals  from  separate  Judgments  entered 
against  it  under  the  power  of  attorney  in  a  written  lease,  as 
modified  in  writing,  for  the  rent  specified  therein  for 
different  periods  of  time  have  been  consolidated.  The  points 
raised  in  each  case  are  Identical  and  are  purely  technical, 

The  original  lease,  dated  January  1,  1942,  for  a  two 
year  term,  provided  for  a  monthly  rental  of  $475,  June  12, 
1942  a  written  agreement  signed  by  plaintiff  and  defendant  was 
executed  reducing  the  monthly  rental  commencing  as  of  March  1, 
1942  from  1475  to  ^356,25,  and  providing  "All  the  other  terms, 
covenants,  conditions  of  said  lease  are  to  remain  in  full  force 
and  effect,"  The  Judgments  entered  were  computed  u  on  the 
reduced  rental,  On  the  motion  to  vacate  the  Judgments  by 
confession  and  on  the  appeals  defendant  contends  that  because 
the  reduced  rental  was  provided  for  in  a  separate  written 
instrument  the  stipulation  in  the  modifying  agreement  -  apparently 
entered  into  in  good  faith  by  the  defendant  -  that  "All  the 
other  terms,  covenants,  conditions  of  said  lease  are  to  remain 
in  full  force  and  effect,"  did  not  preserve  the  power  of 
attorney  to  confess  Judgment  for  any  rent  due  on  the  lease.  In 
support  of  its  contention  that  the  nece  ity  of  looking  to  the 
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modification  agreement  to  determine  the  amount  due  renders  the 
judgment  toy  confession  void,  the  ease  of  Little  v.  Dyer,  138 
111.  278  is  cited,  In  this  case  the  lease  contained  a  power 
of  attorney  to  confess  Judgment  for  the  renj  due,  which,  under 
the  terms  of  the  lease,  was  0300  as  stated  times,  and  water 
rates*  gas  bills,  costs  for  keeping  the  premises  clean,  etc., as 
additional  rent.  It  was  held  that  one  could  not  give  power  of 
attorney  to  confess  Judgment  for  a  sum  not  fixed  in  the  instru- 
ment tout  requiring  hearing  of  evidence  outside  the  obligation. 
In  the  present  case  the  pleading  of  plaintiff  set  up  the  modifi- 
cation agreement  and  the  original  lease.  These  instruments  must 
of  necessity  toe  considered  together,  and  the  fact  that  they  are 
separate  Instruments  does  mot  change  the  rights  of  the  parties. 
Certainly  there  would  toe  no  excuse  for  raising  the  point  which 
defendant  now  urges  had  the  modification  toeen  endorsed  on  the 
back  of  the  written  lease*  National  Builders  Bank  v,  Simons.  g 
307  111,  App,  552* 

The  other  ground  urged  for  vacation  of  the  judgment  is 
that  a  tax  receiver  was  appointed  for  the  premises  covered  toy 
the  lease,  There  is  no  allegation  that  this  tax  receiver  ever 
undertook  to  act  as  receiver  or  as  to  the  length  of  time  that 
there  was  a  tax  receiver  for  the  premises.  Appointment  of  a 
receiver  does  not  terminate  existing  leases.  First  Nat.  Bank  of 
Chicago  v,  Gordon.  287  111,  App*  83,  There  is  no  merit  in  this 
contention. 

The  respective  Judgments  appealdd  from  are  affirmed, 

JUDGMENTS  AFFIRMED, 
Matchett  and  O'Connor,  JJ,,  concur. 
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MARGARET  A.  JANXOVIGH, 

Appellee, 

)  Appeal  from 

)        Municipal  Court 
JOHN  A  LAJEVICH,  ) 

Appellant,     )     of  Chicago.  \ 


1      324I.A.  85 


MR.  PRESIDING  JUSTICE  NIEME2ER  DELIVERED  THE  OPINION  OF  THE  COURT, 

Defendant  appeals  from  an  order  of  the  court  refusing 
to  vacate  a  judgment  by  confession  on  two  notes*  entered  May 
8,  1936*  Defendants  application  to  vacate  »as  made  more  than 
seven  years  after  entry  of  judgment, 

The  principal  defense  urged  by  the  defendant  reflects 
upon  both  plaintiff  and  defendant  and  will  not  be  detailed  by  us. 
Counter-affidavits  tending  to  show  lack  of  diligence  on  behalf 
of  defendant  and  his  knowledge  of  the  judgment  within  a  short 
time  after  it  was  entered  were  filed  by  plaintiff  and  some 
evidence  was  heard  and  letters  from  plaintiff's  attorney  to  the 
defendant  received  in  evidence*  The  trial  judge  denied  the 
motion  to  vacate.  While  counter-affidavits  cannot  be  filed 
for  the  purpose  of  showing  there  is  no  merit  in  the  defense 
urged  as  a  reason  for  opening  the  Judgment,  such  affidavits 
are  proper  on  the  question  of  diligenoe,  Stranak  v»  Tomasovio, 
309  Ill#  App.  177,  We  cannot  say  that  the  court  erred  in 
denying  defendant's  motion. 

The  judgment  is  affirmed. 

AFFIRMED. 
Matohett  and  O'Connor,  JJ,,  concur, 
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THOMAS  J.  HURT, 

Appellee, 

WALTER  JURCZCHT, 


APPEAL  FROM 

CIRCUIT  COURT, 
Appellants    )        COOK  COUNTY. 
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MR.  PRr.SIDING  JUSTICE  NIEMEYSh  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  of  :-7,500  entered 
againsy.  him  In  an  action  for  personal  Injuries  sustained  by 
the  plaintiff  by  contact  with  defendant's  automobile  truok 
at  a  point  on  State  street  a  few  feet  south  of  35th  street  in 
Chicago. 

State  street  is  a  north  and  south  street  having  two 
street  car  tracks.  There  is  a  safety  Island  approximately 
103  feet  long  a  few  feet  east  of  the  north  bound  track  and 
commencing  immediately  south  of  the  south  line  of  35th  street. 
Plaintiff  had  left  a  moving  picture  theatre  four  or  five  doors 
south  of  35th  street  on  the  east  side  of  State  street  and, 
intending  to  cross  State  street,  entered  upon  the  safety  island 
about  the  middle.  Defendant  was  driving  his  truok  north  in 
the  north  bound  track,  or  straddling  its  west  rail.  Plaintiff 
testified  that  he  was  on  the  safety  Island  when  struck  by  the 
truck.  A  witness  called  by  him  testified  that  as  the  lights 
changed  against  north  and  south  traffic  the  brakes  were 
applied  when  the  truck  was  about  the  center  of  the  safety 
island  and  it  slid  sideways  and  its  right  corner  was  hanging 
over  the  safety  sons*  Defendant  testified  that  he  was  approach- 
ing 35th  street  with  the  light  in  his  favor;  that  he  first 
saw  the  plaintiff  when  the  latter  started  stepping  off  the 
island;   the  truck  was  then  about  a  foot  from  him  and  the 
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driver  swerved  to  the  left  and  heard  a  thud  at  the  rear  of 

the  truck* 

Ae  the  case  must  he  remanded  for  a  near  trial,  a  further 
statement  as  to  the  evidence  will  not  be  made.  The  material 
question  in  the  case  is  whether  plaintiff  was  struck  while 
on  the  safety  island  or  after  stepping  from  it  into  the  street. 
On  this  point  defendant  offered  an  instruction  which  the 
court  refused*  By  this  instruction  the  Jury  was  told,  H.,.,if 
you  believe  from  the  evidence  in  this  case,  under  the  instruc- 
tions of  the  court  that  the  plaintiff  knew  of  the  approach  of 
defendant's  |»tor  vehicle,  or  by  the  exercise  of  the  degree  of 
care  ordinarily  to  be  expected  of  a  person  of  ordinary  intelli- 
gence and  prudence,  under  the  same  or  li$e  circumstances  would 
have  known  of  the  approach  of  said  motor  vehicle,  and  if  you 
further  believe  from  the  evidence  in  this  case  that  plaintiff 
negligently  ran  upon  or  walked  uoon  said  street  in  the  path  of 
said  motor  vehicle  and  was  Jrhereby  injured,  and  that  in  so 
doing,  if  plaintiff  did  so,  plaintiff  failed  to  exercise  the 
degree  of  care  for  plaintiff's  own  safety  above  defined,  then 
the  plaintiff  cannot  recover  in  this  ease,"  Defendant  insists 
that  the  refusal  of  the  instruction  was  reversible  error  and 
cites  Thomas  v*  Chicago  Embossing  Co,<  307  111.  134,  which 
we  consider  controlling.   There  the  court  refused  an  instruction, 
as  follows:   "The  court  instructs  the  Jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  plaintiff's  foot  did 
not  slip  or  get  into  the  slot  and  become  pinched  or  crushed, 
then  the  plaintiff  cannot  recover  and  your  verdict  should  be 
not  guilty,"  The  Supreme  court  said  (141):   "This  instruction, 
in  our  Judgment,  was  vital  to  the  theory  of  plaintiff  in 
error's  case*  The  defendant  in  error  had  suffered  a  severe 
injury,  -  the  lose  of  his  right  hand,  -  and  the  injury  had 
been  received  while  he  was  operating  one  of  plaintiff  in  error's 
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machines  which  case  within  the  provisions  of  the  statute 
requiring  dangerous  machinery  to  be  properly  guarded  wherever 
that  is  pQBsible  in  its  practical  operation.  The  most  dangerous 
part  of  this  particular  machine  was  the  part  in  which  defen- 
dant in  error's  hand  was  crushed*  It  was  shown  it  was  not 
possible  to  guard  that  part  of  the  machine  and  still  operate 
it.  It  was  defendant  in  error1  s  theory  on  the  trial,  and  is 
here,  that  his  foot  slipped  into  the  slot,  and  that  when  the 
plunger  descended  upon  it,  pinching  his  foot,  in  an  effort  to 
extricate  his  foot  he  got  his  right  forearm  into  the  press  and 
it  was  crushed*  There  can  be  no  question  that  a  party  to  a 
cause  of  action  is  entitled  to  instructions  which  apply  directly 
and  specifically  to  his  theory  of  the  facts  when  there  is  evi- 
dence tending  to  prove  jthese  facts*   (Chicago  Union  Traction  0o«  v. 
Leach*  215  111.  184;  Fes send en  v»  Poane,  188  id,  228).  There  was 
evidence  tending  to  sustain  plaintiff  in  error1 s  theory  that 
defendant  in  error's  foot  could  not  have  gotten  into  the  slot 
and  become  pinched.  This  being  so,  there  was  ample  justifica- 
tion for  the  giving  of  such  an  instruction  presenting  to  the 
Jury  directly  the  theory  upon  which  plaintiff  in  error  was  trying 
the  case.  In  our  Judgment  it  was  reversible  error  to  refuse 
to  give  this  instruction  or  some  other  instruction  properly  pre- 
senting plaintiff  in  error1 s  theory  of  its  defense  on  this  point, * 
None  of  the  instructions  given  by  the  court  covered  the  question 
presented  by  the  refused  instruction,  and  it  should  have  been 
given. 

The  Judgment  is  reversed  and  the  cause  remanded  for  a  new 

trial, 

REVPiRSED  AND  REMANDED, 

O'Connor,  J,,  concurs* 
Matchett,  J,,  dissents. 

I  think  this  instruction  requested  was 

covered  by  others  given. 
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FRANCES  KQTERBA,  )         **  *rf  TC   .*.  •**•    v  V^T 

Appellee,  )    APPEAL  PROM  \ 
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SUPERIOR  COURT, 

ZION  BENEVOLENT  SOCIETY,        )     QQQjt   COUNTY. 

Appellant. 
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) 
MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  Is  from  a  Judgment  for  #500  in  favor  of 

plaintiff,  entered  on  the  finding  of  the  court  in  an  action 

Issued 
based  on  a  burial  insurance  policy/ on  the  life  of  plaintiff's 

deceased  husband  for  #600.  The  deceased  applied  for  the  policy 

September  9,  1941;  it  issued  September  17  thereafter.  The 

insured  died  June  15,  1942.  Proofs  of  death  were  submitted, 

payment  refused,  and  plaintiff  began  suit  January  13,  1943. 

The  sole  defense  interposed  was  that  the  policy  was 
obtained  by  false  and  fraudulent  representations  made  by  the 
deceased  with  intention  to  deceive  as  to  the  state  of  his 
health.  He  died  of  coronary  thrombosis.  The  policy  provided 
that  "any  misrepresentation  or  false  warranty  made  by  me  shall 
defeat  and  avoid  this  contract  if  it  shall  have  been  made  with 
actual  Intent  to  deceive  or  if  it  materially  affects  either 
the  acceptance  of  the  risk  or  the  hazard  assumed  by  the 
Association".  It  also  oontained  a  provision  that  the  contract 
should  not  take  effect  until  it  was  actually  received  by  the 
Insured  "while  he  or  she  is  alive  and  in  good  health,  and  this 
provision  shall  be  and  hereby  is  made  a  condition  precedent  to 
the  enforcement  of  the  contract"* 

The  answer  averred  that  the  deceased,  in  reply  to 
question  No.  17  of  the  application,  as  to  whether  he  had  ever 
had  diabetes,  cancer,  pernicious  anemia,  apoplexy,  tube roulo a is, 
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arteriosclerosis,  thrombosis.  Myocarditis  or  nephritis*  and 
in  response  to  question  No,  20,  by  which  he  was  asked,  "Have 
you  now,  or  hare  you  ever  had  chronic  bronchitis  or  disease 
of  the  lungs*  heart,  liver,  stomach,  bladder,  kidneys,  gall 
bladder  or  brain?"*  and.  in  response  to  question  Mo.  22,  "Have 
you  had  any  illness,  disease  or  injury  or  consulted  any  physician?  *, 
in  each  case  answered  *N©%  The  answer  ef  the  company  says  that 
these  answers  were  false  and  untrue  "in  that  the  said  insured 
was  then  and  there  suffering  from  muscular  rheumatism,  myocarditis, 
hypertension  and  other  ailments  which  contributed  later  to  the 
oause  of  his  death" j  that  defendant  had  no  knowledge  of  the 
falsity  of  these  statements  and  representations?  that  the  same 
■aterially  affected  the  risk  and  hazard  "and  were  made  with  the 
intention  to  deceive  this  defendant  and  to  induce  it  to  issue 
said  policy";  that  defendant  would  never  have  Issued  said  policy 
had  it  known  the  insured  fs  true  condition  of  health* 

Plaintiff,  by  replication,  took  issue  on  these  allega- 
tions* 

Defendant  is  a  non-medical  insurance  company*  It  does 
not  require  medical  examinations  of  applicants,  relying  solely 
upon  statements  made  by  them  in  their  application*  When  the  cause 
oaae  en  for  trial  defendant  assumed  the  burden  of  proving  the 
Insured  had  made  false  representations  in  regard  to  his  health, 
as  alleged  in  the  answer*  Plaintiff  was  called  as  a  witness*  It 
appeared  she  spoke  the  Polish  language  and  could  not  read  English* 
She  said  her  husband's  doctor  was  Dr*  Pierzynekij  that  Dr. 
Pierzynski  filled  outvthe  pr->of  of  loss  and  filed  it.  She  alee 
identified  her  husband1 s  signature  te  the  application  and  offered 
in  evidence  the  proofs  submitted  by  her*  In  responsw  to  other 
questions  she  said  Dr#  Pierzynski  had  treated  her  husband  in  1939 
and  sometimes  after  that  for  "colds". 
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In  the  physician's  statement  attached  to  the  proofs  of 
claim  Dis  Pieriynski  said  that  he  first  treated  the  deceased 
April  2,  1942}  for  coronary  thrombosis^  that  he  had  not 
treated  him  for  any  other  complaint  or  diseases;  that  he  was 
thecregular  attendant  or  consultant  of  the  deceased;  that  ho 
had  attended  him  on  December  20,1939,  for  myalgia  or  muscular 
rheumatism  of  the  calf  of  the  leg;  that  deceased  had  not  under- 
gone any  surgioal  operation;  that  the  immediate  cause  of  death 
was  thrombosis;  that  the  duration  of  the  attack  was  about  six 
hours;  Jrhat  it  was  the  second  attack;  that  the  contributing 
oause  of  death  was  chronic  myocarditis  and  hypertension  and  the 
duration  of  the  contributing  oause  was  about  six  months;  that 
the  date  of  the  last  prescription  was  June  15,  1942. 

Defendant  called  Dr*  Finberg,  who  qualified  as  a  physician 
and  surgeon  experienced  in  he  rt  diseases*  In  response  to  a 
hypothetical  question  he  said  that  cases  such  as  that  of  the 
deoeased  "usually  take  a  cycle  of  five  years  average,  some  a 
little  less  and  some  a  little  more";  that  rheumatism  is  the 
principal  oause  of  heart  disease;  that  perhaps  ninety-fire  per 
cent  of  heart  conditions  are  caused  by  it;  that  coronary 
thrombosis  is  thrombus  that  forms  in  a  coronary  vessel,  a  sort 
of  vegetative  growth  that  usually  follows  an  endocarditis, 
preceded  by  a  rheumatic  condition  which  may  have  come  any  time 
during  a  lifetime,  at  times  during  childhood  or  during  oftult 
life,  depending  upon  the  seriousness  it  develops;  that  the 
growth  becomes  so  large  that  it  obstructs  the  vessel  within 
whioh  it  is  formed  and  that  causes  death*  He  said  that  chronic 
myocarditis  is  a  condition  of  long  standing  in  which  the  muscles 
of  the  heart  are  enlarged;  that  hypertension  refers  to  blood 
pressure  that  has  been  elevated  above  normal;  that  there  are 
many  things  that  produce  hypertension  and  many  things  we  do  not 
know;  that  hypertension  is  not  understood  exactly,  and  it  is 
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also  associated  with  heart  disease  and  "it  say  be  associated  with 
Infection*,  He  also  said  that  myalgia  was  another  name  for  a 
rheumatic  condition*  These  heart  conditions  were  not  likely 
to  he  produced  by  trauma  ©r  injury.  He  said  he  did  not  know 
the  insured;  that  he  had  examined  the  death  certificate  and  it 
showed  the  immediate  cause  of  death  was  coronary  thrombosis 
of  two  months  'duration*  This,,  he  said,  was  likely  wrong,  because 
it  showed  a  two  months'  coronary  thrombosis  and  myocarditis  for 
six  months  and  that  did  not  Jibe*  He  did  not  think  the  doctor 
lied  about  it  but  he  may  have  been  misinformed*  He  thought  he 
erred  in  his  judgment*  He  was  of  the  opinion  that  a  man  affected 
with  such  a  condition  would  know  about  it,  as  he  would  suffer 
pain,  although  he  said  it  was  possible  for  a  man  to  have 
coronary  thrombosis  and  not  know  it  before  his  first  attack*  He 
did  not  think  it  was  possible  for  a  man  to  have  myocarditis  for 
a  period  of  six  months  and  not  know  it*  In  myo carditis  an 
enlarged  heart  is  definitely  produced.  He  thought  it  was 
impossible  for  a  person  to  have  coronary  thrombosis  for  four 
months,  chronic  myocarditis  for  eight  months  and  hypertension 
for  eight  or  nine  months  without  knowing  it,  because  the  condi- 
tions preceding  are  of  several  years  standing  before  they  reach 
that  stage*  In  his  opinion  any  one  of  these  causes  is  preceded 
by  rheumatic  carditis  ©r  rheumatic  myocarditis*  He  thought  Dr* 
Piertynskl  erred  in  his  Juigment  in  making  out  the  death  certi- 
ficate* Dr*  Pierzyneki  was  notvproduced  as  a  witness* 

The  defendant  rested  its  case*  Plaintiff  moved  for 
Judgment  on  the  ground  there  was  no  proof  in  the  record  to  sustain 
the  allegation  in  the  answer  of  the  defendant  that  the  insured 
had  aotually  made  any  false  statements  in  regard  to  the  condi- 
tion of  hie  health  or  that  he  had  knowledge  of  any  such  condi- 
tions* The  motion  was  granted.  The  trial  Judge  said  that  the 
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evidenoe  was  not  sufficient  to  overcome  the  presumption  of  the 
applicant's  good  health  at  the  time  he  received  the  policy* 
The  court  aald:   "I  cannot  guess  about  these  things.  The  pre- 
sumption of  law  is  that  every  man  is  healthy*" 

The  defendant  contends  that  the  burden  of  proof  was 
shifted  to  the  plaintiff  by  the  statements  which  at pear  in  the 
proof  of  claim.  These  were  admissible  for  the  purpose  of  showing 
compliance  with  the  terms  of  the  policy  by  the  insured  but  not 
aa  evidence  against  the  insurer  as  to  facts  therein  stated, 
Ferrero  v.  National  Council,  309  111,  476*  A  like  rule  obtains 
as  to  statements  made  by  a  physician  which  are  filed  with  the 
proofs  of  claim.  Vail  ▼*  North  American  Insurance  Co*.  191  111. 
App#  297,  The  facts  made  to  appear  by  the  statement  of  the 
attending  physician  we  think  all  tended  to  show  that  (plaint  if  fjfr 
was  in  good  health  at  the  time  the  policy  issued*  In  the  absence 
of  proof  otherwise  that  is  the  presumption  of  law*  Middle  ton  v 
North  American  Protective  Association, »  260  111*  App,  288,  The 
court  did  not  err  in  so  holding* 

The  Judgment  will  be  affirmed* 


Niemeyer*  P*  J»»  and  O'Connor,  J,,  concur. 


AFFIRMED, 
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FLORENCE  ZAK. 


Appellant, 


JAMES  C.  BAKER, 

Appellee* 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 
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MR,  JUSTICE  O'OONNOU  DELIVERED  THE  OPINION  OF  THE  COU;.  . 

Plaintiff  brought  an  action  against  defendant  to 
recover  damages  for  £ersoaal  injuries  claimed  to  have  been 
sustained  by  her  as  a  result  of  defendant's  negligence*  There 
was  a  Jury  trial,  a  verdict  and  Judgment  in  defendant's  favor 
and  plaintiff  appeals. 

The  record  discloses  that  a  short  time  after  midnight 
of  January  4,  1944,  plaintiff  was  riding  in  the  back  seat 
of  an  automobile  whioh  was  being  driven  by  Clark  R.  Davey  on 
U.  S.  Highway  66  at  or  near  its  connection  with  Prescott 
avenue,  Chicago.  They  had  been  to  LaGrang©  and  were  returning 
to  their  homes.  Eileen  Gubbins,  who  was  a  member  of  the  party, 
was  riding  in  the  front  seat.  Defendant,  James  C.  Baker,  who 
lived  in  Hinsdale*  had  been  in  Ghicago  that  evening  and  was 
returning  home  driving  his  automobile  when  there  was  a  collision 
at  or  near  the  Junction  of  the  two  roadways,  as  a  result  of 
which  plaintiff  was  injured.  The  weather  was  cold  and  the 
streets  ley  and  very  slippery.  Route  66  is  a  four-lane  highway 
and  is  more  or  less  winding.  It  extends  generally  northeast 
and  southwest  and  Prescott  avenue  is  a  north  and  south  street. 

The  theory  of  plaintiff  was  that  she  was  in  the  exercise 
of  duo  care  for  her  own  safety  and  that  she  was  injured  as  a 
result  of  the  negligence  of  Baker,  while  on  the  other  hand, 
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defendant  Baker's  position  is  that  he  was  guilty  of  no  negligence 
hut  that  the  collision  resulted  from  the  negligence  of  Davey 
in  driving  his  car  which  skidded  in  front  of  Baker's  automobile, 
there  was  a  collision  and  plaintiff  was  injured.  All  the  evi- 
dence is  to  the  e  feet  that  plaintiff  was  in  the  exercise  of 
due  care  for  her  own  safety  and  there  is  no  argument  to  the 
contrary,  but  the  controversy  is  as  to  whether  one  or  both  of 
the  drivers  of  the  two  automobiles  were  guilty  of  negligence 
as  a  result  of  which  plaintiff  was  injured, 

8ince  we  have  reached  the  conclusion  that  the  case  must 
be  tried  again,  we  do  not  in  detail  discuss  the  evidence. 

Defendant  called  Joseph  Blazek  who  at  the  time  of  the 
accident  was  a  police  officer  and  was  250  to  300  feet  from  the 
point  of  the  collision*  He  arrived  very  shortly  after  the 
accident  occurred,  and  testified  in  substance  that  he  did  not 
see  the  collision*  He  then  testified  as  to  what  he  saw  with 
reference  to  the  automobiles  and  to  the  persons  who  were  In 
them  and  what  they  told  him.  That  as  a  police  officer  he  had 
made  a  written  report  shortly  after  the  accident  which  was 
presented  to  him  by  counsel  for  defendant  and  which  he  Identified 
as  being  in  his  handwriting;  that  he  got  the  information  from 
the  parties  involved  in  the  collision.  Counsel  for  defendant 
then  offered  the  report  but  on  objection  it  was  excluded. 

Counsel  for  plaintiff  objected  to  the  argument  made  by 
counsel  for  defendant  but  the  objections  were  overruled.  The 
argument  was  that  plaintiff  had  not  called  Davey  as  an  import- 
ant witness,  he  being  the  driver  of  the  oar  in  which  plaintiff 
was  riding  at  the  time  of  the  collision,  and  that  counsel  for 
plaintiff  knew  that  if  he  were  present  and  testified,  he  would 
be  confronted  with  the  police  offioer.  Counsel  also  commented 
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on  the  fact  that  he  had  offered  the  police  officer's  report 
but  that  it  was  objected  to  and  the  objection  sustained*  The 
court  sustained  objection  to  this  argument  and  told  the  jury 
to  disregard  it  but  counsel  immediately  continued:   "I  don't 
want  you  to  consider  It,  but  I  do  want  you  to  consider  the 
absence  of  it.  Now  you  know  you  can  go  on  this  basis  and  say, 
well,  I  have  got  fire  or  six  witnesses  out  there  in  the  hall, 
but  I  am  not  going  to  bring  those  in.  If  you  have  witnesses 
out  there  and  they  are  available  and  ready  to  testify,  you.  have 
to  have  some  explanation  of  why  they  are  not  here*  And  you, 
as  everyday  workaday  people,  have  a  right  to  say,  why  isn't  it 
hero?  Why  isn't  the  police  report  in  evidence?"  This  argument 
was  highly  improper  and  without  justification  or  excuse  as  the 
court  said  in  Chicago  City  Hy.  Co.  v,  Gregory,  221  111,  591, 

The  issues  in  this  ease  were  simple  and  easily  understood 
by  the  jury*  We  think  there  is  no  need  to  comment  on  the 
instructions  to  the  jury*  The  court  should  have  no  trouble 
in  properly  instructing  the  jury  in  this  case* 

For  the  reasons  stated,  the  Judgment  of  the  Circuit  court 
of  Cook  county  is  reversed  and  the  cause  remanded* 

REVERSED  AND  RKMANDED, 
Niemeyer,  P*  J.,  and  Matohett,  J*,  concur. 


no 

t 

-    '         - 

■ 

<  c  -  •  * 


43086 


WILLIAM  GEORGE  HEri'ICH  and  JE\K 
von  der  LIPPEN,  a  Minor  by  Elsie 
KfTTICH  von  der  LIPPEN,  Her  Next 
Friend,  et  al., 

Appellants, 


R08ELLA  HE  TICH  ALBERT,  et  al., 

Appellees. 


)  APPEAL  FROM 


CIRCUIT  COURT, 
COOK  COUNTY. 


324I.A.  87 


MR.  JUSTICE  0»CON.;.JOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


By  this  appeal  plaintiffs  and  certain  count srclaimante 
seek  to  reverse  a  decree  entered  by  the  Circuit  court  of  Cook 
county  sustaining  the  master's  report  and  dismissing  the  com- 
plaint and  counterclaim  for  want  of  equity, 

November  12,  1941,  a  complaint  in  equity  ma  filed  in 
which  It  was  alleged  that  all  of  the  outstanding  shares  of 
the  common  stock  of  the  Standard  X-Ray  Company,  an  Illinois 
corporation,  were,  on  November  13,  1930,  given  by  William  G. 
Hafcfcich,  since  deceased,  who  then  owned  the  stock,  to  defendant, 
Rosalia  Hettich  Albert,  his  only  child  and  that  she  held  the 
stock  as  trustee  under  an  oral  trust  for  herself,  plaintiffs 
and  counter  claimant  g.  The  prayer  was  that  a  decree  be  entered 
in  accordance  with  the  allegations  of  the  complaint;  that  Mrs. 
Albert  be  removed  as  trustee;  a  successor  trustee  apoointed| 
for  an  accounting,  etc. 

The  record  discloses  that  William  George  Hettich,  Sr., 
for  a  numb9r  of  years,  had  been  engaged  in  the  X-Ray  busine  s, 
was  president  and  director  of  the  Standard  X-Ray  Comoany  and 
prior  to  and  on  November  12,  1930,  owned  nearly  all  of  the 
common  stock  and  a  number  of  shares  of  the  preferred  stock  of 
that  company.  He  was  taken  111  and  was  a  patient  at  the  Grant 
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Hospital,  in  Chicago,  at  intervale  during  the  sunnier  and  fall 
of  193©,  He  was  suffering  fro*  an  incurable  canoer  and  died 
February  27,  1931,  at  Los  Angeles,  Calif.,  where  he  had  gone 
a  few  days  before*  November  12t  1930,  while  he  was  at  the 
Grant  Hospital,  he  summoned  Bdgar  J.  Cook,  an  attorney  at  law, 
to  the  hospital  to  draw  his  will*  Cook  west  to  the  hospital 
on  that  day  and  was  advised  by  Mr,  Hettich  that  he  wanted  to 
leave  all  of  his  property  to  his  daughter,  Rosella  Hettich  Albert* 
His  wife  had  died  some  tine  before  and  Rosella  was  his  only 
chlldo  At  that  time  Hettich  owned  stowk  in  a  few  other  corpora- 
tions, his  home  in  ffilmette  and  probably  some  other  property* 
The  evidence  is  further  to  the  effect  that  Cook  advised  Hettich 
that  since  all  of  the  property  was  to  be  given  to  the  daughter 
by  the  proposed  will,  the  costs  and  other  expenses  of  administra- 
ting the  estate  might  be  saved  if  the  home  was  conveyed  and 
the  stock  certificates  assigned  and  delivered  to  the  daughter, 
Rosella,  Hettich  agreed  to  these  suggestions  and  Cook  then 
further  suggested  that  the  stock  certificates  be  obtained  by 
Rosella  who  was  present  and  have  them  at  the  hospital  the 
next  day  when  they  might  be  assigned  to  her  by  her  father 
when  he  executed  the  will  which  Cook  was  to  prepare.  Cook  then 
wont  to  hie  office,  prepared  the  will,  by  the  terms  of  which 
all  the  property  was  devised  and  bequeathed  to  Rosella;  drew 
a  deed  for  the  homo,  and  wont  to  the  hospital  on  November  13, 
1930,  Cook  submitted  the  will  to  Mr*  Hettich  who  executed  it 
and  it  was  witnessed  by  three  witnesses,  one  of  which  was  Cook, 
At  the  same  time,  the  certificates  of  stock  were  produced, 
they  were  assigned  by  Mr,  Hettich  to  his  daughter  and  the  deed 
and  the  certificates  were  delivered  to  her  at  that  time.  The 
will  has  never  been  probated  butvon  the  6th  day  of  November 
1941,  was  filed  with  the  olerk  of  the  Probate  oourt  of  Cook 
county.  In  her  answer  Rosella,  among  other  things,denied  there 
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was  an  oral  trust.  After-  the  cause  was  at  issue  it  was 

referred  to  the  master  to  take  the  proofs  and  make  up  his 

reports 

The  record  is  voluminous*  1374  pages.  The  master  in 
his  report  certifies  that  the  transcript  before  him  consisted 
of  1215  pages,  363  exhibits  for  Plaintiffs  and  104  for  defen- 
dants* Most  of  these  exhibits  are  the  books  and  r  Cords  of 
the  Standard  X-Ray  Company*  The  master  finds  that  in  October, 
1930,  the  sole  relatives  of  Hettich  "and  who  concerned  him 
regarding  the  making  of  them  beaefi claries  of  his  bounty  were" 
Rosella  Hettich  Albert,  his  daughter,  HerminJa  Hettich,  his 
mother,  August  H*  Hettich,  his  brother,  Alberta  Franklin  and 
Elsie  von  der  Lippen,  his  sisters* 

The  evidence  further  shows  that  in  October,  1930, 
Hettich  owned  or  held  under  contract  of  purchase,  577  shares 
of  the  common  stock  and  148  shares  of  the  prefe  red  stock  of 
the  Standard  X-Ray  Company*  He  also  owned  100  shares  of  stock 
in  The  Fair,  25  shares  of  Stewart-Warner*  240  shares  of  the 
Edgewater  Trust  &  Savings  Bank,  some  other  stocks,  and  his  home 
in  Wilmette*  At  that  time,  just  before  he  was  to  go  to  the 
hispital  he  gave  to  his  mother  27  shares*  30  shares  to  each  of 
his  two  sisters  and  61  shares  to  his  brother,  August,  of  the 
preferred  stock  of  the  Standard  X-Ray  Company*  The  defendant, 
Rosella,  the  daughter,  and  defendant,  Arthur  F*  Albert,  were 
married  in  1926*  Shortly  after  the  marriage  Albert  became 
associated  with  the  X-Ray  Company  which,  during  the  depression 
a  few  years  thereafter,  (of  which  we  take  Judicial  notice, 
Straua  v.  Chicago  Title  &  Trust  Co*,  273  111.  App*  63;  Atchison 
T*  A  St.  Fe  Ry.  Co.v*  United  States.  284  U.  S*  248)  was  not  in 
a  good  financial  condition  and  Albert  loaned  and  advanced  moneys 
to  his  father-in-law  personally  and  to  him  to  be  used  for  the 
Standard  X-Ray  Company*  These  advances  aggregating  S16, 700 
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A-ere  made  during  a  period  eov  ring  a  few  years.   There  ie 
further  evidence  to  the  effect  that  after  Hei  tich's  death 
In  February,  1931,  Albert  paid  debts  which  Hettlch  owed  amount!!® 
to  #15, 764. 54  and  that  these  moneys,,  according  to  defendants' 
evidence,  were  more  than  the  value  of  all  the  stocks  turned 
over  to  Roseola  by  her  father  in  November,  1930.  On  the  other 
hand,  plaintiffs  and  counterclaimants  contend  that  the  evidence 
shows  that  the  stock  of  the  Standard  X-Ray  Company  giwon  to 
Rosella  in  November,  1930,  was  worth  approximately  |2uo,000.  For 
many  years  August,  a  brother  of  the  deceased,  had  been  connected 
with  the  X-Ray  Company,  was  a  director  and  officer  and  employed 
by  it,  and  after  the  death  of  Mr.  Hottich  in  February,  1931, 
the  business  was  continued  and  the  defendant,  Albert,  was 
elected  director  and  president  and  continued  in  that  capacity 
up  to  the  time  of  the  entry  of  the  decree*  A  few  years  before 
the  suit  was  filed  in  November,  1941,  difficulties  arose  between 
the  Hettlchs  on  one  side,  and  the  Albers  on  the  other,  the 
Hettlohs  taking  the  position  that  the  stock  of  the  X-Ray  Company 
was  given  to  Rosella  Albert,  the  daughter,  by  her  father  in 
trust.  That  she  held  it  in  trust  -  one-half  for  the  Hettlohs 
and  the  other  half  for  herself.  On  the  other  hand,  the  con- 
tention of  the  Alberts  was  and  is  that  the  stock  was  given 
Outright  to  Rosella  and  thatvthe  Hetvlefte  had  no  Interest  in  it* 

Each  side  offered  evidence  both  oral  and  documentary 
tending  to  sustain  their  respective  positions.  The  evidence 
was  sharply  conflicting  on  this  controlling  cuestion.  Among 
other  things,  plaintiffs  and  oonter claimants  offered  in  evidence 
what  purports  to  be  a  copy  of  Mr.  Hettioh's  will  dated:   "The  — 
Of  November,  A.  D.  1925."  It  was  not  signed  by  Mr.  Hettich 
nor  by  any  witness.  The  purport  of  this  document  which  is  drawn 
in  the  language  of  a  will  is  that  after  the  payment  of  debts 
and  funeral  expenses  the  stock  of  the  Standard  X-Ray  Company 
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involved  in  the  instant  case*  was  given  and  bequeathed  $o 
the  Continental  and  Commercial  Trust  and  Savings  Bank,  in 
trust.  The  bank  was  given  broad  powers  to  handle  the  stock 
substantially  as  the  owner  might  do  and  afwor  payment  of  all 
costs  to  divide  the  income  one-half  to  the  daughter,  Rosella 
and  the  other  half  -  in  equal  parts  to  hie  brother,  each  of 
his  two  sisters  and  his  mother.   Upon  the  death  of  the  last 
survivor  of  the  oestiu  qui  trustent,  the  trust  should  cease 
and  the  trustee  was  to  transfer  and  deliver  the  property  then 
in  the  trustees  hands  to  the  surviving  issue  of  the  beneficiaries* 
The  rest  of  the  property,  the  document  provided,  was  devised  to 
his  daughter*  The  bank  was  appointed  executor. 

Attorney  Cook,  called  by  plaintiffs,  who  was  at  Grant 
Hospital  on  November  12,  1930,  getting  information  so  that  he 
could  prepare  the  will  the  next  day  as  above  mentioned,  testi- 
fied that  Mr*  Hettich  said  he  wanted  to  leave  everything  to  his 
daughter  and  that  he  would  follow  Mr*  Cook's  advice  so  as  to 
avoid  costs  of  administration.  The  father  said  to  his  daughter, 
Rosella,  who  had  just  been  called  into  the  room  that  Mr*  Cook 
said  that:   "it  might  be  advisable  to  save  administration  expenses 
and  costs  to  make  an  assignment  of  my  property,  stocks,  etc,, 
to  you  after  the  will  is  drawn*  Now,  Dolly,  [Rosella]  with  that 
understanding,  my  talks,  agreements  and  understanding  with  you, 
will  you  do  as  you  have  promised  and  agreed  to  do  with  respect 
to  the  members  of  my  family?  Dolly  said,  'les,  Daddy* '  I  said, 
'All  ri^ht,  Bill,  and  Dolly  you  better  have  all  the  stocks  here 
tomorrow*  I  will  return  to  my  office  and  draft  the  will*  * "  That 
he  did  so  and  returned  the  next  day.  Cook  further  testified  that 
on  November  12  he  asked  Hettich  what  the  stocks  in  the  several 
companies  which  Hettich  owned  were  worth  and  that  Hettioh  repllsod 
"Over  $200,000*"  This  conversation  as  testified  to  by  Cook, was 
denied  by  Rosella,  She  testified  there  was  never  any  such  con- 
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versation  and  further  that  there  was  nothing  said  by  Cook  at 
the  time  about  her  getting  the  stock  certificates  and  other 
papers  so  as  to  have  thea  at  the  hospital  the  next  day;  that 
she  had  about  10  days  before  at  her  father's  request  got  the 
oontents  of  the  Joint  safety  deposit  box  of  her  father  and 
herself  took  thea  to  his  home  in  Wilmette,  gave  thea  to  him 
but  did  not  examine  thea* 

August  H.  Hettioh  on  behalf  of  plaintiffs  testified  that 
he  was  in  his  brother* s  rooa  in  Grant  Hospital  on  November  14, 
1930;  that  his  two  sisters  and  Mrs.  Albert  were  there  at  the 
time;  that  he  overheard  a  conversation  between  his  brother  and 
Rosella,  the  daughter.  That  Mr.  Hettich  there  said  to  her: 
"Augast  brought  ae  a  copy  of  ay  will*  I  want  to  make  it  very 
clear  Dolly  that  you  understand  this  perfectly,  Dolly  said* 
'Yes,  Daddy,  I  do  understand  it. '  He  said,  'Well,  now  you 
understand  that  I  am  making  you  trustee  of  this  stock  instead 
of  the  bank;1  that  Dolly  said  'Yes1  once," 

Mrs*  Franklin,  sister  of  Mr,  Hettich,  called  by  plaintiffs 

testified  that  she  was  in  the  room  of  the  hospital  on  November 

14,  That  her  brother,  August,  came  and  handed  William  the  will 

he  had  asked  for.  That  shortly  afterward  Mrs,  Albert  came  in 

and  her  flather  said  to  hers  M,Dolly,  I  asked  Augy  to  go  over 

will 
and  get  a  copy  out  of  my  desk  of  my  trust/that  we  talked  about. 

You  know  all  of  the  agreements,  what  agreements  we  made,  and  what 

you  are  supposed  to  do. '  Now,  he  said,  ■Here, '  He  handed  it 

to  Dolly,   Dolly  looked  at  it.  She  then  handed  it  over  to 

Augy  who  was  standing  at  the  foot  of  tho  bed."  That  Mrs.  Albert 

said  she  understood  what  her  agreement  with  her  father  was.  Mrs. 

Albert  denied  that  she  was  present  or  that  there  was  any  such 

conversation  and  defendants  offered  other  evidence  of  a  nurse, 

and  the  records  of  the  hospital,  tending  to  show  there  was  not 

such  a  meeting  on  November  14. 
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Mrs.  von  der  Lippen,  called  by  plaintiffs,  testified 
that  she  was  in  her  brother's  room  at  the  hospital  on  November 
13;  that  her  brother,  August,  and  her  sister,  Mrs.  Franklin, 
and  some  other  people  had  been  in  the  room;  that  she  was  not 
in  the  room  at  that  time;  she  saw  them  coming  out.  She  further 
testified  that  when  August  and  Mrs.  Franklin  "and  I  lent   into 
William's  room,  there  wasn't  anybody  in  the  room.  William  was 
in  bed.  He  had  a  table  across  his  bed.  ***  He  said  he  had 
turned  all  his  beloigings  over  to  Dolly  and  he  thought  that 
that  was  the  better  way  to  do  it  than  to  carry  out  the  trust 
fund  he  had  originally  set  up*  He  said,  'You  know  that  Dolly 
will  carry  out  my  wishes  and  you  will  have  nothing  to  worry 
about.'"  On  cross-examination  she  testified  that  she  was  not 
at  the  hospital  on  November  14  but  was  there  November  13,  That 
her  husband  was  still  working  for  the  Standard  X*Ray  Company 
as  a  salesman;  that  he  had  been  connected  with  the  company  for 
about  26  years. 

There  is  a  great  deal  of  other  evidence  in  the  record. 
Defendant,  Arthur  Albert,  testified  that  he  had  been  in  partner- 
ship in  the  practice  of  law  with  Mr.  Cook;  that  they  had  been 
friendly  for  many  years  but  that  not  long  before  the  suit  was 
brought,  Cook  had  presented  bills,  one  for  $1,000  and  the  other 


for  &6790O"  which  he  expected  the  Alberts  to  pay  although  the 
services  for  which  the  ^1,000  was  claimed  were  rendered  for 
services  which  Cook  claimed  he  had  performed  for  i«r»  Hettlch 
in  drafting  the  will  of  November  13,  1930;  that  he  and  h  s 
wife  refused  to  pay  these  bills  and  their  friendship  with  Cook 
ceased* 

As  stated,  the  evidence  was  voluminous,  much  of  which 
we  have  not  mentioned.  The  master  found  that  plaintiffs  and 
counter claimants  had  failed  to  establish  by  any  clear  or 
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satisfactory  proof  any  intent  on  the  part  of  Mr,  Hettich  to 
create  a  trust  on  or  about  November  13,  1930,  and  reoom: ended 
that  the  complaint  and  counterclaim  be  dismissed  for  want  of 
equity*  His  finding  and  recommendation  were  approved  by  the 
chancellor.  We  have  considered  all  the  evidence  in  the  record. 
The  claimed  oral  trust  was  Bade  November,  1930,  and  the  suit 
was  not  brought  until  November-  IS,  1941,  a  period  of  11  years. 
We  are  of  opinion  that  the  evidence  sustains  the  finding  of  the 
master  and  the  chancellor. 

Counsel  for  both  sides  agree  that  in  order  to  establish 
a  trust  by  parol  evidence  the  proof  must  be  clear  and  convincing,, 
This  is  the  correct  statement  of  the  law,  Cusaok  v.  Ousack-,  339 
111.  108,  In  that  case  the  court  said:   (p.  120)  "Where  it 
is  sought  to  establish  a  trust  by  parol  evidence,  the  proof 
must  be  clear,  convincing  and  so  st"ongj>  unequivocal  smnd 
unmistakable  as  to  lead  to  but  one  conclusion,  and  if  the  evi- 
dence is  doubtful  or  capable  of  reasonable  explanation  upon 
theories  other  than  the  existence  of  a  trust  it  is  not  sufficient, 
Wles  v.  0' Ho row,  337  111.  267. ) M 

Counsel  for  plaintiffs  and  counterclaimants  further 
contend  that:   "The  chancellor  flixed  the  master's  fees  at 
#630.00  in  excess  of  the  amount  legally  allowable."  The  master 
Itemizes  his  charges  as  follows:   "Statutory  Fees:  3048  folios 
of  oral  evidence  #  )!bV  per  folio,  $467.00;  950  folios  for 
documentary  evidence  •  f5^  per  folio,  $142.50*  making  $599.50. 
The  item  of  3630  objected  to,  the  master  states,  is  for  "Attend- 
ance at  hearings. Proof i  were  commenced  on  April  10,  1942,  and 
closed  on  June  16,  1943.  Tlfce  spent  in  attendance,  63  hours." 
Then  follows  another  item  whioh  the  master  specifies  was  for 
considering  the  testimony,  studying  briefs  of  the  parties, 
preparation  of  his  report,  etc.,  which  required  150  hours, 
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for  which  he  olaimed  $13  per  hour  and  which  sum  was  allowed 

"by  the  court  and  to  which  no  objection  is  made*  The  total 

allowance  made  to  the  master  was  $2, 829.50.  The  objection 

to  the  item  of  §630  must  he  sustained*  Jay~Bee  Realty  Corp^  v. 

Agricultural  Ins.  Co.*  320  111.  App.  310. 

Complaint  is  also  made  that  the  court  erroneously  entered 
an  order  January  12,  1944,  awarding  Mrs.  Albert  Judgment  for 
costs  against  certain  plaintiffs  and  count erclalmantg  for 
$2,329.50  which  amount  Mrs.  Albert  had  paid  the  master  and 
which  was  the  balance  due  the  master  after  giving  credit  for 
$500  which  had  theretofore  been  paid  by  defendants*  August 
Hetfcioh  and  his  two  sisters,  Mrs.  Franklin  and  Mrs*  von  der 
Lippen.  The  final  decree  was  entered  January  11,  1944,  by  which 
it  was  decreed  that  the  suit  be  dismissedcfor  want  of  equity 
"At  the  costs  of  plaintiffs  and  counterclammants."  And  it 
was  further  ordered  that  all  costs  were  to  be  taxed  against 
the  plaintiff 8  and  count erclaimants  and  the  court  reserved 
Jurisdiction  for  that  purpose.  We  think  there  was  no  reversible 
/vO    error  in  these  ordems  but  since  we  have  above  held  that  the 

master's  fees  must  be  reduced  £630,  the  amount  of  costs  should 


be  altered  accordingly. 

Plaintiffs  and  counterclaimants  further  contend  that  the 
court  erred  in  denying  the  petition  for  a  change  of  venue  of 
William  G.  Hefcfrieh,  a  minor,  who  by  leave  of  court,  intervened 
in  the  cause  Deoember  10,  1943,  as  co-plaintiff.  He  filed  his 
petition  for  the  ehange  of  venue  (March  20,  1944.;  The  final 
decree  was  entered  January  11,  1944.  The  record  discloses  that 
on  December  17,  1941,  an  order  was  entered  by  Judge  Rush  before 
whom  the  oause  was  then  pending,  waich  recited  that  on  motion 
and  petition  of  plaintiffs  for  a  change  of  venue  it  was  ordered 
that  the  cause  be  transferred  to  the  executive  committee  for 
reassignment.  Afterward  the  oause  appeared  on  other  Judges1 
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calendars  and  finally  case  before  Judge  LaBuy,  After  he 
entered  the  final  decree  January  11,  1944,  the  petition  was 
sfile4jaia_abov©  stated.  In  support  of  their  contention  counsel 
in  their  brief  *  in  speaking  of  the  order  entered  by  Judge 
Rush  say:   "A  change  of  venue  is  not  granted,  effective  or  made 
short  of  removal  of  the  case  from  Cook  County,  If,  for  illustra- 
tion, the  change  is  granted  to  Lake  County,  the  venue  is  changed 
froa  State  of  Ill»,  Cook  Co,  to  State  of  111,,  Lake  Co.,  and 
the  moving  party  has  had,  'one  change  of  venue,1 "   Ve  think  there 
is  no  merit  in  this  contention*  |2,  ch,  146,  111*  Reff,  Stat* 
1943,  Under  the  facts  in  the  case  we  think  the  petition  for 
the  second  change  of  venue  was  properly  denied. 

The  decree  of  the  Circuit  court  of  Cook  county  ist 
affirmed  in  all  things  except  that  the  item  of  #630  awarded  the 
master  as  part  of  his  fees  should  be  eliminated. 

In  view  of  the  whole  record  before  us  we  are  of  opinion 
that  all  of  the  costs  should  be  borne  by  plaintiffs  and  counter- 
claimants* 

AFFIRMED  IN  PART  REV  GED  IN     \ 
PART  AND  REMANDED, 

Niemeyer,  P.J.,,  and  Matchett,  J,,  concur. 
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AGENDA  NO.   26 


X 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


I.A.  158^ 


% J? 


OCTOBER  TERM,  Av^,  1943 


BERNADINE  BIS3EKUMER, 

EWE5NT, 

B0GER  BIS3EKUHER, 


APPELLEE. 


APPEAL\FBDM 
CIRCUIT!  COURT  OF 

WINNEBAGO  CQUNTX 


Dove^Jj : 

On  January  16,  1943,  appellant  brougiila  suit  against  appellee, 
her  husband,  In  the  circuit  court  of  winnebago  County,  for  divorce 
on  the  grounds  of  habitual  drunkenness  and  extreme  and  repeated 
cruelty,  and  there  was  a  trial  by  jury.  At  the  close  of  the  tests- 
mony  for  appellant  the  trial  court  directed  a  verdict  for  appellee 
on  the  charge  of  habitual  drunkenness,  a  verdict  responsive  there- 
to was  returned,  and  at  the  close  of  all  tne  testimony  the  jury 
returned  a  verdict  for  appellee  on  the  charge  of  extreme  and  re- 
peated cruelty.   xhe  court  denied  appellant's  motion  for  judgment 
notwithstanding  the  verdict,  and,  in  the  alternative,  for  a  new 
trial,  and  entered  an  order  dismissing  the  complaint  for  want  of 
equity,  from  which  order  appellant  has  prosecuted  this  appeal. 

The  parties  were  married  on  February  6,  1935,  ^pellant  was 
then  in  her  twentieth  year,  and  appellee,  a  physician  and  surgeon, 
«M  forty  one  years  of  age.  Appellant  was  raised  on  a  farm,  grad- 
uated from  a  community  high  school,  and  entered  upon  a  three  year 
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nurses'  training  at  &t.  John's  Hospital  in  ^ockford,  wnere  she  be- 
came acquainted  with  appellee,   '^hey  were  married  while  she  was  a 
senior  undergraduate,  and  she  "became  a  registered  nurse  in  ohe  spring 
of  that  year,   ^he  had  never  been  previously  married.   One  child 
was  born  to  the  union  about  eighteen  months  after  the  marriage. 
Appellee  had  been  married  twice  previously  and  there  were  two  child— 
renjby  one  of  the  former  marriages,  one  of  the  children  being  four 
years  old  and  the  other  being  sixteen  months  old.   All  of  the  child- 
ren lived  with  the  parties. 

The  first  ground  urged  for  reversal  is  that  the  court  erred 
in  directing  a  verdict  for  appellee  on  the  charge  of  habitual 
drunkenness.   One  of  the  statutory  grounds  for  divorce  is  that  the 
defendant  "has  been  guilty  of  habitual  drunkenness  for  the  space 
of  two  years."   (111.  Rev.  Stat.  1943,  chap.  40,  par.  1).   The 
uncontradicted  evidence  shows  that  for  a  period  starting  four  or 
five  months  after  the  marriage,  apoellee  was  intoxicated  about  twice 
a  week,  up  S^Feoruary  ,  1941,  at  which  time  appellant  instituted 
a  suit  against  him  for  separate  maintenance,  whereupon  he  sought 
through  appellant* t  mother  and  a  mutual  friend,  to  bring  about  a 
reconciliation.   ue  promised  appellant  and  her  mother  to  abstain 
from  drinking,  and  on  his  knees  before  the  pastor  of  his  church  made 
a  pledge  that  he  would  not  drink  any  intoxicating  liquor  forpne  year, 
the  time  being  suggested  by  the  pastor,  in  pla£A,  of  appellee's 
proposal  to  make  a  pledge  for  life.  Thereupon  the  parties  resumed 
their  relation  and  appellant  dismissed  the  separate  maintenance  suit, 
^e  began  drinking  again/about  one  month  thereafter,  without  the 
knowledge  of  appellant .   A  practical  nurse  employed  in  the  h  une  of 
the  parties  for  eleven  months  testified  that  she  saw  him  drink 
about  an  ounce  and  a  half  of  whiskey  in  the  Sutler's  pantry,  in  the 
morning  on  March  I5,  1941,  the  dayafter  she  came  there  to  work; 
that  thereafter,  she  saw  him  drink  at  the  house  for  three  or  four 
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months,  but  never  in  appelant 's  presence,  and  that  she  did  not  see 
him  drunk  during  that  time,  but  saw  him  drank  several  times  after- 
ward. Appellant  testified  that  the  first  time  she  knew  appellee 
had  resumed  drinking  was  in  the  middle  of  the  summer  in  1941,  about 
July,  at  the  Sermania  ^lub,  where,  when  he  left  the  table,  she 
finished  drinking  her  glass  of  root  beer,  took  a  sip  from  his  glass 
and  found  that  the  root  beer  therein  contained  whiskey;  that  there- 
after he  was  intoxicated  three  or  four  times  a  week  up  to  the  time 
this  suit  was  started.   The  unprintable  details  of  his  conduct  on 
several  of  such  occasions  are  shockingly  indecend  and  revolting. 
•The  acts  of  oruelty  charged  are  alleged  to  have  been  committed  while 

4- 

he  was  intoxicated. 

*he  evidence  shows  that  appellant  occasionally  drank  intoxicating 
liquor  with  appellee  and  others  with  whom  they  would  be  in  company, 
and  some  of  the  occasions  were  after  she  learned  that  appellee  had 
resumed  drinking.   Before  the  marriage,  appellant  went  out  freauent- 
ly  with  appellee,  and  she  had  taken  intoxicating  linuor  with/him 
on  four  of  such  occasions.   She  had  seen  him  intoxicated  several 
times  prior  to  the  marriage,  but  never  when  they  were  out  together. 
i*he  testified  that  she  has  never  been  intoxicated,  or  under  the 
influence  of  intoxicating  liouor  to  any  degree,  and  that  on  occasions 
when  she  took  intoxicating  liquor  she  would  take  one  high  ball  some- 
times two,  occasionally  three,  and  never  more  than  that. 

Appellee's  answer  to  the  complaint  alleged  mutual  fault  by 
appellant's  drinking,  and  the  reply,  traversing  the  allegations  of 
the  answer,  further  set  out  that  appellant  used  intoxicating  liquor 
only  to  the  extent  that  it  was  necessary  to  remain  in  appellee's 
company  and  to  avoid  demonstrations  of  irratibility  and  violence  on 
his  part;  that  appellee  vas  a  man  of  diversified  interests  and  affairs, 
and  social  connections  and  contacts,  and  that  appellant  had  previously 
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led  a  restricted  life  and  was  led  by  appellee  into  the  paths  of  his 
habits  and  pastimes;  and  that  their  married  life  had  been  a  continual 
struggle  by  her  to  save  and  reserve  appellee  from  the  vicious  con- 
sequences of  nis  excessive  use  of  intoxicating  liquor.   The  court 
sustained  objections  to  appellant' t  offer  of  proof  in  sup  ort  of 
the  above  allegations  of  her  reply. 

Appellee  claims,  and  the  court  held,  as  one  of  the  reasons  for 
directing  a  verdict  for  aypellee  on  the  charge  of  habitual  drunkenness 
that  under  the  statutory  charge  of  habitual  drunkenness  for  the  space 
of  two  years,  it  is  necessary  to  prove  the  charge  for  a  continuous 
period  of  two  years  next  prior  to  the  filing  of  the  complaint,  and 
that  the  proofs  showed  appellee  had  ^reformed"  for  about  seven  months 
during  that  period;  also,  that  the  evidence  showed  that  appellant 
continuously  drank  with  appellee,  and  did  not  attempt  to  persuade 
him  to  discontinue  his  drinking,  aid  thereby  forfeited  any  right  to 
come  into  a  court  of  equity  and  ask  for  any  relief  on  the  charge  of 
habitual  drunkenness. 

The  trial  court  was  in  error  in  its  holding  as  to  the  proof  re- 
auired  to  establish  habitual  drunkenness,   'Ihe  law  is  summarized 
in  the  recent  case  of  Holms tedt  v.  Holms tedt,  383  111.  290,  297, 
where  the  court  said  in  the  opinion:   "Evidence  that  a  party  had  been 
drunk  from  three  to  five  times  in  two  years,  has  been  held  suffi- 
cient proof  of  habitual  drunkenness.   Murphy  v.  ^eople,  90  111. 
59.)  Evidence  of  intoxication  without  intermission  is  not  necessary 
to  prove  habitual  drunkenness,  nor  does  the  fact  that  appellee  volun- 
tarily abstained  for  short  periods ,  indicate  that  he  was  not  guilty 
of  habitual  drunkenness.   (Dorian  v.  Dorian,  298  111.  24.)"  It  is 
also  well  settled  that  condonation  of  the  violation  of  the  marital 
duties  and  obligations  is  conditioned  on  the  future  good  conduct  of 
the  offending  spouse,  and  a  subsequent  offense  on  his  or  her  part 
revokes  or  nullifies  the  condonation  and  revives  the  original  offense 
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as   a  oause  for  divorce.      In  other  words,   condonation  is  no  defense 
in  a  divorce  suit  where  the   oondoned  offense  is  repeated.      (Lipe 
v.    Lipe,    32?  111.    39,4g,43;   Young  v.   Young,    323  id.    6.8.    613, 
614;    17  Am.   Jur.      "Divorce  and  Separation,    sec.   213.)     The  right 
to  rely   upon  habitual  drunkenness  as   a  ground  for  divorce  may  be 
revived  after  condonation^*^1  a  persistence  of  the  husband  in 
his  drunken  habits.      (17  Am.   Jur.   &upra,    sec.   218).     Nop  did  the 
evidence  justify   taking  the  question  of  habitual  drunkennes     ax^ay 
from  the   jury  on  the  ground  of  mutual  fault.     That   question  was 
at  issue  under  the  pleadings,   but   appellant  was  denied  the  right 
to  make  sny  proofs   thereunder.      Appellant's  counsel  also  ofi'ered 
to  prove  that   in  the  month  of  October,    1942,    appellant  content  plated 
leaving  appellee  on  occount  of  his  misconduct,    but  that  he  told 
her     ne  was   applying  for  a  commission  in  the  Medical  Corps  of  the 
Array,    end  that  she  forebore  taking  any  action  in  the  hope  t/ist   if 
he  was   accepted  for  military   service,    the  duties  would  be  such  as 
to  reform  a;;a  and  c<u*<A&  him  to   decrease  the  use  of   intoxicating 
liquor,    if  not  to  abstain  entirely.     The  court  denied  the   offer 
^ proof,    and  sustained  objection  to  testimony  that  after  a  pellee 
was   rejected  for  military  service,   appellant  went  to  Mr.   Carl 
Welsh  to   see  if,   as  a  friend,   he  could  do   somet^n^  with  appellee 
to  make  him  stop  drinking,    and  as   to  what  was  done   about  it.      All 
of  such  testimony  was  competent  and  relevant  under  the   issues,    and 
the  court  titonrt^n  denying  its  admission  in  evidence.      So  far  as 
the  record  shows,    It  might,    if  admitted,    have  been  sufficient  to 
wholly    exonerate  appellant  from  the  charge  of  mutual  fault,    and  she 
«83tyAnot  be  deprived  of  the  right  to  have  the  Jury  consider  that 
question,     furthermore,    drinking  by  a  wife  in  order  to  constitute 
a  defense  to   a  charge  of  habitual  drunkenness  on  the  part  of  the 
husband,    must  in  and  of  itself  extend  to   a  greater  degree  than 
is   snown  in  this  oaue.      (Garrett  V.   Garrett,    252,111.    318,325- 
327.) 
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,,Lhe  complaint  alleges  acts  of  cruelty  on  March  1,  1936, 
January  25,  1941,  January  3,  1943,  and  on  numerous  other  times 
and  occasions.   The  first  charge  concerns  an  occurrence  in  the 
apartment  of  Mr.  and  Mrs.  P.  0.  Hunter,  who  lived  upstairs  in  the 
same  building  where  the  parties  to  this  cause  lived  on  the  floor 
below.  Whether  it  was  on  March  first  or  May  first;  seems  somewhat 
uncertain,  but  the  testimony  shows  that  late  in  the  afternoon 
appellee  made  a  professional  call  and  Mr.  Hunter  went  with  him, 
after  they  had  had  several  drinks  of  intoxicating  li^ftor,  and 
upon  returning  they  went  up  to  the  Hunter  apartment,   ^oth  of  them 
were  intoxicated.   some  time  later  appellant  and  Mrs.  Hunter 
oame  into  the  room.   Appellee  was  sitting  in  a  large  chair  eating 
a  leg  of  roast  chicken  which  Mr.  Hunter  had  given  him.   As  appellant 
came  in  she  said  to  appellee:   "So  this  is  where  you  are,  you  drunken 
sow",  slapped  his  fsce  smartly  twice  and  tried  to  pull  him  up 
oufc  of  the  chair.   He  slumped  down  onto  the  floor  and  sat  there 
a  few  minutes,  during  which  she  kicked  him  a  couple  of  times,  and 
told  him  to  "get  on  out  of  here  and  go  down  home  where  you  belong1'. 
He  finally  got  up,  walked  to  the  door  of  the  room  without  assist- 
ance, and  ;  s  appellant  followed  him,  he  turned  and  struck  her  in 
the  face  with  his  fist,  knocking  her  down  with  such  force  that 
she  was  momentarily  unconscious.  Appellee  does  not  deny  this 
occurrence,  and  admitted  in  his  testimony  that  he  was  angry  at 
appellant  when  he  struck  her.   He  and  Mr.  Hunter  testified  that 
appellant  kicked  him  again  just  before  he  struck  her,  but  Mrs. 
Hunter  testified  she  did  not  see  such  an  occurrence  and  appellant 
denied  it.  Considering  the  fact  that  both  men  were  intoxicated, 
and  hat  Mrs.  Hunter  did  not  see  any  such  occurrence,  although 
she  was  there  all  the  time,  the  weight  of  the  credible  evidence 
shows  that  appellant  did  not  kick  appellee  Just  before  he  knocked 
her  down.   Although  he  claims  she  kicked  him  with  considerable 
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force  while  he  sat  on  the  floor,  her  testimony  and  that  of  Mrs. 
Hunter  indicates  the  kicks  were  not  violent,  and  were  intended 
to  stir  appellant  to  rise.   Even  in  cases  where  the  wife  has  been 
at  fault,  the  violence  of  the  husband  must  not  be  out  of  all 
proportion  to  the  provocation,  and  if  it  is,  she  will  be  entitled 
to  a  decree.   (von  G-lahn  v.  V0n  Glahn,  46  111.  134.) 

As  to  the  charge  of  the  occurrence  on  January  25,  1941,  the 
testimony  shows  that  while  the  prrties  were  at  the  ^ermrnia  ^lub# 
appellee  became  intoxicated,  and  they  started  home  aoout  one  t'olock 
A.  M,   Appellant  testified  that  she^got  into  the  driver's  seat   of 
the  car,  and  had  not  closed  the  car  door  on   her  side;  that  she 
asked  appellee,  for  the  keys,  and  he  hit  her  in  the  face  several 
times,  suddaiy  giving  her  a  violent  push  out  of  the  car  and  sne 
fell  on  her  left  v/rist,  breaking  her  forearm,  &he   started  back 
to  the  club  house  for  help,  and  at  her  request,  an  accuaintance, 
a  Mr.  Carver,  drove  the  car  home,  taking  appellee  along  while 
iVlre .  Carver  took  appellant  home  in  the  Csrver  car.   Appellee 
testified  that  he  did  not  strike  appellant  or  push  her  out  of  the 
car,  and  that  the  first  he  knew  of  her  injury  was  when  she^did 
not  oharge  aim  with  being  the  cause  of  it  until  approxiaiately  a 
week  later,   ^rs.  Carver  testified  that  appellant  did  not  say 
anything  to  her  about  her  arm,  and  that  when  appellant  was  going 
up  the  steps  at  uome  she  pitched  forward  onto  her  hands   there 
being  some  snow  on  the  slippery  ice.   appellant  testified  she  did 
not  tell  either  Ar.    or  i-irs  Carver  that  appellee  had  struck  her 
or  pushed  her  out  of  the  car,,  and  that  she  had  no  difficulty  in 
getting  out  of  the  Carver  car  and  did  not  sli;:  at  all;  that  her 
arm  pained  her  intensely,  but  she  did  not  r  alize  that  it  was 
broken  until  x-rays  were  taken  the  following  day;  that  she  walked 
the  floor  most  of  the  night  with  pain,  and  that  appellant  went  to 
bed  fully  dressed  and  did  not  get  up  until  noon  the  following  day. 
He  testified  that  he  did  not  ask  her  how  her  arm  got  broken. 
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It  is   plausible   to   conceive   that   appellant   did  not   tell   the  Carvers 
of  the   assault  by   a,  pellee  from  a  sense  of  pride  and  to    avoi  I   a 

These  two  occurrences  took  place  prior  to   the  filing  of   the 
separate  maintenance  suit,    in  which  these   same  acts   of  violence 
were  alleged  as   extreme   and  repeated  cruelty,    as   well    as   a  charge 
of  habitual   drunkenness.      "hen  appellee   importuned  appellant's 
D  ther   to  help  him.  with  a  reconciliation,    she  refused  several   times 
to  do   so,    and  told  him:      a^oger,    Bernadine  is   all  I  have,   and   1 
don  t  want  to  see  her  abused  oy  a  drunken  husband,    "  to  which  he 
replied  that   he  had  never  abused  her  or  laid  a  hand  on  her  except 
when  he  was    "stone   drunk",    and  further  said:      "Mother,   won't  you 
please  help  me   out?     If  you  don't,    nobody  can,   for  I  am  guilty   as 
hell."     Upon  this    record  of   his   admission,    it  is  futile  for  him  to 
now  deny  the    assaults  upon  these   two   occasions,    or  to    attempt 
Justification  by   reason  of  provocation. 

A'he  practical   nurse   above   mentioned,   \<jho  was  employed  in  the 
household,   testified  that   about   midnight  during  September,    1941, 
she  heard  appellant  crying   and  repeatedly  saying:      "Don't  strike 
me  again;  n  jKtWiftfltWflt  mhl\»jMt>M  that   appellant  came   out  of  a 
room  and  ran  down  stairs,    while  appellee  tried  to   get   to    the  bath 
room,    but  was   unable  to    do    so,    and A "threw  up   all  over  everywhere." 
3he  further  testified  thi it   in  January,    1942,    appellant  went   out 
into   the  yard  to   assist  appellee  in  getting  the  oar  into    the  ga*(gp&_ 
while  he  was   intoxicated, and  he  slaved  her,    after  which  she  managed 
to   get   the  car  in,    and  got  him  into   the  house,   where  he  lay  down 
on  the  floor  in  the  hall  and  went  to   sleep. 

As   to   the   charge   or  cruelty   on  January   3,    1943,    it   could 
serve  no  good  purpose  to  depict  the  details  of  the  beastly  assault 
on  appellant   in  the   early  morning,    finally   terminating  with  bis 
hitting  her  in  the  head  with  ills  fist,    after  she  gone   to  bed  in 
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another  room  in  the  middle  of  the  night,  following  repeated  inter- 
course at  his  insistence.   According  to  the  abstract  he  did  not  den,, 
any  of  the  testimony  concerning  this  incident,  except  that  he 
denied  using  the  profane  threat  to  which  she  testified  and  denied 
"striking  her  three  or  f jur  times  before  she  began  to  holler.  " 

In  addition  to  the  above  appellant  testified  that  during  the 
first  year  of  their  marriage,  appellee  surreptitiously  poured  acid 
in  her  hair,  making  it  smell  like  it  had  been  burned  because  he 
did  not  like  permanent  waves  and  wanted  her  to  thin  her  heir-  had 
been  burned.   Under  the  allegations  of  the  complaint  charging  acts 
of  cruelty  on  other  occasions  then  the  three  specifically  alleged, 
the  court  erred  in  strikin  the  testimony  as  to  this  item  on  the 
ground  that  it  was  not  charged  in  the  complaint.   In  maoiy  other 
instances,  oomplained  of  by  appellant,  too  numerous  to  specifically 
mention,  the  court  sustained  objections  to  questions  propounded  to 
witnesses  by  appellant  '&   counsel.   In  practically  every  instance 
the  testimony  was  competent  and  relevant  and  should  have  been  ad- 
mitted. 

Several  instructions  given  at  appellee  8  request  are  complained 
of  by  a-pellant.   The  fourth  told  the  jury  that  for  extreme  and  re- 
peated cruelty  to  constitute  a  ground  for  divorce,  the  cruelty  must 
be  grave  and  subject  the  person  to  great  bodily  harm.  That  is  not 
a  correct  statement  of  the  law*  tffefrgfr> kv U3e**>  Cruelty  constituting  ^ 
ground  for  divorce  under  the  statute  means  physical  acts  of  viol- 
ence, bodily  harm  or  suffering,  or  such  acts  as  endanger  life  or 
limb  or  such  as  raise  a  reasonable  apprehension  of  great  bodily 
harm.   ("esselhoef t  v.  Wesselhoeft,  369  111.  41$,  424;  Moore  v. 
Moore,  362  id.  1??,  130.)  "lthough  an  instruction  given  at  appelle  ' s 
reouest  stated  the  law  correctly,  there  is  no  way  of  telling  which 
one  tg,  the  jury  followed,  and  the  giving  of  the  incorrect  instruction 
was  error. 
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The   second  instruct'  ^K that   series   is  to   the  effect  that   even 
if   the   defendant  has    been  guilty   of  violence   against  his  wife,    still 
if  the   jury   believe  that  his   acts  were    "provoked  by . plaintiff 's 
misconduct  ^should  not  be  considered  as  an  act  of  extreme  and  re- 
peated cruelty,    and  the    jury  should  not   find  the   defendant  g  ilty  by 
reason  of  such  act   of  violence,    providing  such  misconduct  is  proven 
to  have  been  of  such  character  as  might  be   reasonable),  expected  to 
provoke  the   act  charged  against  the  plaintiff.     Under  the  doctrine 
in  the  ron  &lahn  case,    supra,    the   instruction  was   erroneous.      The 
jury  were  not   told  what  misconduct   of  the  plaintiff  would  justify 


violence  on  the  prrt  of  the  defendant.     W&&$^®feg^'0441^i^^ 


f6&S8&Ttim&m9GB&bfm'.      The  law  is  well   settled  that  provocative, 
abusive   or  insulting  language   or  every  threats  without   some   overt 
act      do  not   justify   an  assault   or  Si ti gate   its  consequences, 
(wesselhoeft  v.    **esselnoeft,    supra.)      The  instruction  in  effect 
directed  a  verdict,    and  conseouently  was  not  cured  by  any  oti.er 
given  instruction. 

Another  of  the  instructions  told  the    jury  th<*$    the  law  will 
not  permit   a  person  by  her  misconduct   to   wantonly  provoke   injury   and 
iaak:e  the  injury   thus  received  a  ground  for  divorce ,    unless  trie 
injury   is   out  of   all   reasonable  proportion  to  the  provocation, 
vjhis    Instruction  was   erroneous   for  the  same   reason  as    instruction 
No.    2.      In  addition,    it  assumes  wantonness   on  the  part  of  the  appell*****" 

ttttt 

*'or  the  reasons  above  mentioned,  the  order  dismissing  tne  COm- 
plaint  for  want  of  eouity  is  reversed  and  the  cause  is  reraanded^for 
further  proceedings   in  accordance  with  the  views  herein  expressed. 

^e versed  and  remanded. 
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iay  Gorrell  Roley,  et  al., 

Defendant-  Appellees.) 


Agenda 


■■sal  from  th 
Circuit  9ounl  of 
L»tt  County, 
Illinois. 


Dady,  P.  J. 

Alva  Gorrell,  a  resident  of  Honticello,  Piatt  County,  Illinois, 
died  on  December  8,  1939,  leaving  a  will  whloh  was  duly  admitted  to 
record  and  probate  in  said  oounty. 

So  far  as  is  material,  said  will  provided  that:  *  •  •  «  Gay 
Gorrell  my  wife  shall  have  ray  property  618  Bast  Center  street  as  long 
as  she  is  ray  widow  her  natural  life  and  at  her  death  it  goe3  back 
to  the  Gorrell  except  Iva  Primmer  and  Flora  Boyd  shall  not  sha**e  in 
property.  Clarence  Gorrell  shall  Heo  ny  property  on  E.  Center  Jtreet 
called  the  lowery  property  Gay  Gorrell  wife  shall  iieo  one  thousand 
dollar—  1000.00  to  be  held  by  Clarence  Gorrell  in  trust  and  to 
spend  for  her  support  as  he  see  fit  and  to  keep  up  property  and  if 
Gay  Gorrell  3hould  die  before  this  money  if  spent  it  shall  go  to 
Ethel  strohl  what  is  left.  #  #  •  Clarence  Gorrell  shall  be 
administrator  to  serve  without  bond  »  #  »." 


- 
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Alva  Gorrell  and  Gay  Gorroll  were  never  legally  married  to 
each  other,  but  they  lived  together,  apparently  as  husband  and  wife, 
in  Monticello,  Illlnoie,  fron  193s  until  the  death  of  Alva  Gorrell, 
in  a  home  at  SIS  3ast  Bond  Street,  purchased  by  Alva  Gorrell.  The 
purchase  "rice  was  §5500.  The  title  to  such  hone  was  taken  in  the 
name  of  Alva  Gorrell. 

After  tho  death  of  Alva  Gorrell,  Gay  Gorrell  instituted  this 
proceeding  in  the  circuit  court,  Bating  all  legatees  and  divisoos 
of  the  testator  parties  defendant.  She  lias  since  remarried  ar>l  is 
nor;  known  as  Gay  KcClellsnd,  but  she  will  hereafter  be  referred  to 
as  Gay  Gorrell  or  as  the  plaintiff. 

The  case  was  tried  on  an  amended  complaint  filed  by  Gay  Gorrell 
and  the  answer  thereto,  and  on  a  counter-claim  filed  by  the  dlvi3ees 
of  Alva  Gorrell,  and  the  answer  of  Gay  Gorrell  thereto. 

Such  oomplaint,  so  far  as  is  material,  alleged  that  before 
Alva  Gorrell  purchased  such  real  estate  and  after  he  and  the  plaintiff 
had  gone  through  an  alleged  carriage  ceremony,  th©  plaintiff  had 
given  him  $950.00  for  investment  purposes  only,  that  as  a  matter 
of  fact  Alva  Gorrell  used  such  |950.00  in  the  purchase  of  such 
real  estate,  but  that  the  plaintiff  did  not  learn  of  such  use  of 
such  money  until  about  August  11,  1942. 

The  amended  complaint  also  set  up  the  provisions  of  said 
will,  alleging  that  the  true  meaning  and  intent  of  the  above  quoted 
part  of  such  will  wa3  that  Clarence  Gorrell,  as  Trustee,  should 
reasonably  use  and  expend  the  $1»000  trust  fund  for  the  support  of 
the  plaintiff,  that  Clarence  Gorrell  had  not  paid  her  anything 
under  such  provision  and  would  not  do  so  unless  compelled  by  order 
of  court,  but  would  keep  such  $1,000  and  appropriate  it  to  himself 
or  divide  it  among  the  other  heirs  of  the  decedent,  and  that 
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Clarence  Gorrell  did  not  nave  sufficient  property  "for  it  to 
bo  good  business  that  he  have  and  oontrol  suoh  31,000  without 
giving  bond.'* 

The  complaint  prayed  that  the  plaintiff  be  declared  to  be 
the  oiultable  owner  of  said  real  ©state  in  the  proportion  that 
suoh  |950.00  bore  toward  the  purohas©  price,  prayed  for  partition 
and  that  01  rence  Gorrell,  as  Trustee,  be  required  to  give  bond. 

The  complaint  also  prayed,  in  the  alternative,  that  it  be 
decreed  that  the  osteite  of  said  dacedent  MM  indebted  to  her  for 
such  | 950, 00  plus  interest,  and  that  she  be  given  a  lien  on  such 
real  estate  for  such  amount. 

The  answer  denied  there  was  any  alleged  narriage  ceremony, 
denied  that  the  plaintiff  entrusted  to  3aid  Alva  Gorrell  suoh 
#080,00,  and  denied  that  plaintiff  was  entitled  to  partition  or 
other  relief. 

The  answer  further  denied  that  01 -rence  uorrell  was  not 
responsible  financially,  and  denied  that  he  should  be  required  to 
furnish  a  bond  as  trustee. 

Such  answer  admitted  that  Clarence  Gorrell,  as  trustee,  h 
not  paid  her  anything,  but  alleged  that  under  the  terms  of  suoh 
will  Clarence  Gorrell,  as  suoh  trustee,  was  required  to  pay  her 
auoh  sum  as  he  saw  fit  for  her  support. 

The  devisees  of  the  real  estate  in  question  filed  a  counter- 
claim alleging  therein  that  Gay  Gorrell  had  filed  in  the  recorder's 
office  an  affidavit  in  and  by  which  she  claimed  to  be  the  owner  of 
suoh  real  estate*  Such  oounter-olaim  also  alleged  that  Gay  Gorrell 
had  been  in  possession  of  such  real  estate  from  December  Bj  199* 
to  May  29,  1942,  that  the  reasonable  rental  thereof  was  030,00 
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per  month,  and  that  Gay  Gorrell  had  paid  only  one  month's  rental 
of  §30.00.  The  counter-claim  a3ked  that  such  recorded  instrument 
be  removed  aa  a  oloud  on  the  title*  and  asked  that  Gay  Gorrell  be 
required  to  pay  the  rental  due. 

The  answer  to  such  counter-claim  admitted  the  recording  of 
3uch  instrument*  admitted  3uch  occupancy  of  the  real  estate,  and 
admitted  that  $50,00  per  month  was  a  reasonable  rental,  but  denied 
that  counter-claimants  were  entitled  to  any  relief. 

The  case  was  referred  to  a  master  in  chancery  who  heard  the 
proofs  and  made  hie  report.  The  chancellor  ontered  a  decree 
overruling  all  exceptions  to  such  report,  and  approving  such  report. 
The  decree  found  that  the  plaintiff  had  not  proved  the  allegations 
of  her  oomplaint  as  to  such  $950*00*  that  she  was  not  entitled  to 
any  lien  on  said  premises,  that  such  recorded  instrument  was  a 
oloud  on  the  title  and  should  be  removed,  that  counter-claimants 
should  have  a  Judgment  for  $60.00  as  aocruad  rent,  that  plaintiff's 
demand  for  a  bond  from  Clarence  Gorrell,  as  trustee,  was  premature, 
that  the  estate  of  Alva  Gorrell  was  still  pending  in  the  probate 
court,  that  nothing  was  due  the  plaintiff  from  the  trustee  until 
the  probate  of  such  estate  was  oloaed,  and  "that  the  true  meaning 
and  intent"  of  such  above  quoted  part  of  the  will  of  Alva  Gorrell 
"is  that  said  sum  of  $1,000  should  be  hold  by  Clarence  Gorrell, 
aa  trustee,  and  used  for  the  support  of  the  said  plaintiff  at 
suoh  times  and  in  3uch  amounts  as  he  shall  deem  fit  in  his 
discretion;  that  the  matter  of  when  the  trustee  shall  make  payments, 
or  in  what  amounts,  is  not  a  proper  subject  of  inquiry  by  the 
court  at  this  ti:  e,  and  will  not  be  a  proper  subject  of  inquiry 
in  the  future  unless  the  cestui  shall  have  oause  for  oomplaint 
after  the  trustee  receives  the  corpus  of  the  trust  and  thereafter 
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fails  to  carry  out  the  terms  of  said  trust." 

The  decree  then  dismissed  the  amended  complaint  for  want  of 
equity  "without  prejudice  to  a  future  suit  to  construe  the  will 
of  Alva  Gorrell  in  any  rospect  that  may  he  proper  under  the  law, 
said  construction  to  have  no  effect  on  the  title  to  the  real 
estate  involved  in  this  present  suit.* 

The  decree  also  decreed  that  by  reason  of  the  provisions  of 
the  will  the  cross-claimants  Clarence  Gorrell,  7,thel  strohl,  Ava 
Seorist  and  Virgil  Gorrell,  as  devisees  therein  named,  were  the 
owners  of  said  real  estate,  decreed  that  the  plaintiff  had  no 
interest  therein,  and  decreed  that  said  recorded  instrument  be 
removed  as  a  cloud  on  the  title. 

The  decree  further  decreed  that  3aid  countsr-claimanta  have 
judgment  against  the  plaintiff  for  $60.00  as  accrued  and  unpaid 
rent,  and  the  decree  ordered  that  3124.00  of  the  court  costs  be 
taxed  against  the  plaintiff  and  that  the  balance  of  the  costs, 
amounting  to  §47.40,  be  taxed  against  said  counter-claimants. 

The  plaintiff  has  brought  this  appeal  and  the  counter-claimants 
have  assigned  cross  error. 

Daisy  Gordon  testified  that  she  first  became  acquainted 
with  Alva  Gorrell  and  the  plaintiff  about  1935,  and  thereafter 
visited  then  about  four  or  five  times  each  year  while  they  lived 
at  218  Bast  Bond  Street;  that  in  Hovenber,  1938,  she  and  Bernioe 
Dutm  were  visiting  in  such  home,  and  she,  Daisy  Gordon,  said  to 
Alva  Gorrell,  "  'You  have  a  beautiful  home  here,1  and  he  said, 
'Yes,  but  I  don't  like  it,  but  since  I  put  Gay»s  money  in  it, 
which  was  about  §950.00/  he  says  he  bought  it  for  her  and 
♦she  lik©s  it  all  right,  and  she  can  live  here,'  but  he  .lidr't 
like  the  place." 
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Barnioe  Dunn  testified  that  she  had  known  the  plaintiff  for 
about  four  years  and  saw  the  plaintiff  once  or  tvrice  a  year; 
that  she  first  met  Alva  Gorrell  in  November,  1938,  at  a  time 
when  Daisy  Gordon  was  present  in  such  hone;  that  on  that 
occasion  H^s.  Gordon  wa3  admiring  the  hone  when  Mr*  Gorrell 
aaid  he  didn't  like  it  himself  but  he  had  put  in  $080*00  of  Mrs. 
Gorrell* s  noney  and  said  she  liked  it  so  therefore  he  bought  it 
for  her." 

Ollie  Plankenhorn  testified  that  he  had  known  Alva  Gorrell 
for  twenty  five  or  thirty  years,  and  for  the  last  few  years  lived 
across  the  street  from  Alva  Gorrell  |  that  in  the  spring  of  1939 
he  had  a  conversation  with  Alva  uorrell  regarding  the  purchase  of 
such  property;  that  on  such  oooasion  Alva  Gorrell  told  him  "that 
he  didn't  like  to  live  down  there  and  he  said  the  only  reason  he 
bought  this  place  was  that  he  thought  if  anything  happened  to  him 
it  would  be  a  good  place  for  his  slfe  to  make  a  living  keeping 
roomers,  being  close  to  the  school  house." 

The  foregoing  is  all  of  the  evidence  tending  to  show  that 
Gay  Gorrell  advanced  or  entrusted  4950.00  or  any  other  sum  of 
noney  to  Alva  Gorrell  for  the  purchase  of  such  real  estate  or  for  any 
other  purpose. 

It  is  our  opinion  that  the  chancellor  was  justified  in 
finding  that  the  plaintiff  had  not  proved  the  allegations  of 
her  complaint  as  to  such  §950.00,  and  in  decreeing  that  she  was 
not  entitled  to  any  relief  in  that  respect.  Testimony  of  such 
oharacter  must  be  received  with  caution  and  nust  be  oarefully 
scrutinized,  and  is  dangerous  because  it  is  liable  to  abuse,  and 
such  testimony,  although  uncontradicted,  may  be  rejected  if  not 
clear  and  convincing.  (See  Kosakowski,v.  Bagdon,  369  111*  2*?; 
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Laurence  v.  Laurence,  164  111.  367;  i  oreen  v.  Estate  of  Carlson, 
365  111.  482;  Kavanagh  v.  Wilson,  70  15. Y.  177}  Quock  Ting  v. 
U.  S»,  140  U.S.  417.)  To  impress  a  trust  upon  property  upon  oral 
teotimony  it  is  essential  that  the  facts  "be  established  by  clear 
and  convincing  proof,  and  unless  the  proof  is  of  that  character 
the  court  is  justified  in  denying  relief.   ( Jee  Ford  v.  Lighthall, 
528  111.  107.)  To  establish  trust  by  parol  evidence  the  proof 

ust  be  so  strong  and  unequivocal  as  to  lead  but  to  one  conclusion, 
and  in  order  to  establish  a  trust,  the  evidence  rjust  be  clear  and 
satisfactory,  not  only  as  to  its  existence  but  a3  to  its  terms 
and  conditions.   (See  Wies  v.  0*Horow,  337  111.  267;  Cusacfc  v. 
Gusaofe,  359  111.  108;  Lurie  v.  Sabath,  208  111.  401.) 

As  to  plaintiff1 s  contention  that  Clarence  Gorrell,  as  trustee, 
should  be  required  to  give  a  bond,-  the  will  of  the  decedent  did 
not  require  any  bond  and  there  is  no  evidence  tending  to  show 
that  Clarence  Gorrell  Is  not  financially  responsible  or  that  he 
will  in  any  way  dissipate  the  trust  fund,  no  evidence  was  offered 
on  such  subject. 

We  believe  the  trial  court  was  justified  in  dismissing  the 
amended  complaint  "without  prejudice  to  a  future  suit  to  construe 
the  will  of  Alva  Gorrell  in  any  respect  that  may  be  proper  under 
the  law."  The  estate  of  Alva  Gorrell  is  still  pending  and  undisposed 
of  in  the  probate  court.  I10  showing  has  been  made  that  Clarence 
Gorrell,  as  trustee,  ha3  received  any  moneys  whatever  from  said 
estate,  and  no  showing  as  to  whether  there  will  be  sufficient  money 
in  said  estate  to  pay  said  trust  fund  or  any  part  thereof.  So 
far  as  the  record  is  conoerned  these  questions  ^re  left  to 
conjecture. 
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Plaintiff  contends  that  error  waa  conanlttad  in  that  she 
not  permitted  to  testify  over  the  objection  of  the  defendants. 
Oho  was  an  inoompetant  witness  as  to  any  faota  occurring  before 
the  loath  of  Alva  Gorroll.  (See  Sec.  2   of  the  alienee  Act,  Gh.  51, 
Rev.  State.)  The  defence  called  and  examined  her  as     verse 
witnesa,  over  the  objection  o?*  the  plaintiff.  At  the  conclusion  of 
such  oxardnation  her  testimony  waa  stricken  on  notion  of  her  oounael 
and  with  the  approval  of  counsel  for  defendants.  3uch  testimony 
having  boon  ao  stricken  loft  the  record  in  the  aase  condition  aa 
though  she  had  not  testified  at  all. 

Gounter-clairnanta  contend  that  the  court  erred  in  allowing 
the©  a  Judgment  for  only  $60«0O  aa  rental,  ftta  trial  oourt  four":  that 
the  countor-claimante  should  not  recover  rent  from  the  plaintiff  on 
ftooount  of  her  occupancy  of  the  prasieea  froa  December  18,  1030, 
■to  the  tisse  that  the  first  installment  of  rent  became  due  said 
receiver,  being  the  installment  which  waa  paid  on  April  6,  1940** 
As  far  as  the  record  allocs  the  oounter-oiaira&nta  did  not  iaak©  any 

La  for  rent  until  such  receiver  was  appointed.  After  the 
death  of  the  testator  and  up  to  the  tliae  the  receiver  waa  appointed 
the  plaintiff  had  been  living  in  the  promises  apparently  with  the 
oonsent  and  Mie  oountor-olairrvinta,  and  apparently  vrith- 

out  any  thought  of  the  plaintiff  being  re  uired  to  pay  rent  while 
this  and  other  litigation  waa  pending  concerning  her  rights  aa 
an  alleged  widow  and  other  alleged  rlghta.  Under  these  oirounatanoee 
it  is  our  opinion  that  the  trial  court,  influenced  by  eiuitable 
considerations,  did  not  err  In  entering  Judgment  for  only  |0OtO6 
as  rental. 
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Plaintiff  contenda  that  orror  waa  committed  in  that  she  was 
not  permitted  to  testify  over  the  objection  of  the  defendants* 
She  waa  an  incompetent  witness  aa  to  any  facts  occurring  before 
the  death  of  Alva  Gorrell.  (See  Sec.  2   of  the  evidence  Act,  Oh.  51, 
Rev»  State.)  The  defense  called  and  examined  her  aa  an  adverse 
witneaa,  over  the  objection  o  '  the  plaintiff.  At  the  conclusion  of 
ouch  examination  her  testimony  was  stricken  on  notion  of  her  counsel 
and  with  the  approval  of  counsel  for  defendants.  3uoh  testimony 
having  been  so  stricken  loft  the  record  in  the  aaae  condition  aa 
though  she  had  not  testified  at  all. 

Counter-claimant a  contend  that  the  court  erred  in  allowing 
there  a  Judgment  for  only  $60,00  aa  rental.  The  trial  court  found  that 
the  countor-claimante  should  not  recover  rent  from  the  plaintiff  on 

•ount  of  her  occupancy  of  the  preoisea  from  December  18,  10S9» 
"to  the  time  that  the  first  installment  of  rent  became  due  aald 
receiver,  being  the  installment  which      -id  on  April  6,  1948*" 
As  far  as  the  record  shows  the  counter-claimants  did  not  make  any 
la  for  rent  until  3uch  receiver  was  appointed,  /if tor  the 
th  of  the  testator  and  up  to  the  time  the  receiver  waa  appointed 
the  plaintiff  had  been  living  in  the  premises  apparently  with  the 
consent  and  approval  of  the  counter-claimant  a,  and  apparently  with- 
out  any  thought  of  the  plaintiff  being  re  uired  to  pay  rent  while 
this  and  other  litigation  was  pending  concerning  her  rights  aa 
an  alleged  widow  and  other  alleged  rights.  Under  these  oiroumatunoea 
it  is  our  opinion  that  the  trial  court,  influenced  by  equitable 
conrl lorationa,  did  not  err  in  entering  Judgment  for  only  §60*00 
aa  rental. 
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Countor-elainants  contend  that  the  trial  court  erred  in 
ordering  that  §47.40  of  the  court  oosts  be  taxed  against  the 
oountor-claimnts.  No  reason  ia  advanced  and  none  is  apparent 
why  any  oo3ts  should  be  taxed  against  th©  counter-claimants. 

The  decree  of  the  trial  court  ia  affirmed  in  all  respects, 

in    the.  trC&.\    Cov*ct 

except  as  to  ouch  taxing  of  the  costs*  and  a 3  to  such  taxing  of  the 
coats  such  decree  is  reversed,  and  the  cause  is  rer  sanded  with 
directions  to  order  that  all  oosts.be  taxed  against  the  plaintiff 
and  count er-def endant • 

Affirmed  in  part  and  reversed  In 
part  and  remanded  with  directions. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT 
October 

SagF  Term,  A, D.  1944 


<0jBSte<>*  f%&$ 


In  tho  Matter  of  the  Estate  of 
Olive  M«  Campbell, 

Deceased. 


Irving  B.  Oampbell  and  Albert 
E.  Robinson,  Petitioners, 

Appellants, 


vs. 


Arthur  ^.    Jones,  individually 
as  Executor*  Respondent, 

Appellee. 


324I.A.  159' 


Agenda  no.    10. 


Appeal  fre 

Circuit  Cour* 
Edgar  County 


Dady,  P.  J. 


Olive  r.  Campbell  died  on  April  3,  1943.        ft 
surviving  her  \eS?   brother,  Arthur  "7.  Jones,  otherwise  fcnoen  as 
A.  ''■!»    Jones,  as  her  only  hoir- 

At  tho  time  of  hor  ieath  there  vere  in  existence  and 
l  \d  amongst  hor  -csiors   f^ur  written  in  '    wtSj  each  duly 
executed  and  attested  by  he*S   Each  of  three  of  such  i       to 
bed  respectively  January  51,  1938 j  July  1,  1940*  and  Haroh  °1, 
1943,  purport oi  to  bo  her  last  Will*   The  other  Instrument*  dated 
July  lo,  1941,  wm  attached  to  and  purported  to  be  a  codicil  to 
the  instrument  dated  January  31,  1938. 

For  convenience  each  of  the  first  three  instruments  will 
be  referred  to  as  a  will,  and  the  last  instrument  will  be  referred 
to  as  a  codicil. 
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The  will  dated  January   51,  1938,  so  far      ,erial,  stated 
that  ahe  thereby  revoked  all  fomer  wills,  directed  her  executor 
to  pay  her  juat  debts,  gave  to  Irving  B.  Campbell  |1*QOO»00,  gave 
to  Harguerite  ■'.  Robinson  "'1,000,00,  and  in  case  of  the  latter»s 
death  before  the  death  of  the  testator  then  gave  said  $1, 000*00 
to  Albert  Et  Robinson,  and  gave  the  rest  and  residue  of  her  estate 
to  A.  W«  Jones. 

The  codicil  dated  July  10,  1941,  attached  to  the  will  dated 
January  31,  1938,  so  far  as  la  material,  stated  that: 

"Firsts  in  the  Second  Paragraph  of  my  said  Till 
wherein  I  give  to  Irving  B.  Campbell  the  sura  of 

'1000.00,  the  same  is  to  be  changed  so  that  the 
said  Irving  B.  Campbell  shall  have  the  sura  of 
$1500.00,  and  in  case  of  the  death  of  the  said 
Irving  B.  Campbell  prior  to  my  loath,  the  inn*  is 
to  po  to  his  wife  to  be  used  by  her  in  the  education 
of  their  children. 

Seconds  In  all  other  respects,  I  hereby  affirm 
and  ratify  my  original  Will." 

The  will  dated  July  1,  1940,  so  far  as  is  material,  stated  that 

she  thereby  revoked  all  former  wills,  and  that? 

"First:  I  give  #  #  «  to  Irving  B.  Campbell  the 
sum  of  $8,000*00  •  •  *. 

Second:  I  give  #  *  *  the  sum  of  $500.00  to 
Albert  E.  Robinson. 

Third*  I  give,  levise  ant  be  tueath  all  the  rest 
«  •  «  of  my "estate  «  #  #  of  whatsoever  kind  or 
nature  •  «  #  or  in  which  I  shall  have  any  interest 
whatever  at  the  time  of  my  death,  to  my  brother, 
Arthur  '7.  Jones. 

Fourth;  I  intend  by  this  Will  to  include  as  a 
part  of  my  gross  estate  and  to  dispose  of  the  m 
in  accordance  with  the  foregoing  three  sections, 
the  entire  trust  estate,  both  principal  and 
Income,  created  by  that  certain  trust  agreement 
identified  aa  Chicago  Title  and  Trust  Company, 
Trust  NO.  34988,  dated  April  30,  1930*  by  and 
between  Olive  r.  Campbell,  Irving  3.  Campbell,  and 
Ac  •.  Jones  and  Chioapo  Title  and  Trust  company, 
a  corporation,  as  Trustee,  pursuant  to  the 
provisions  of  mid  trust  arreenent." 


So  far  as  material,  the  will  dated  Siarcli  si*  194S,  declared 

the  saoa  to  be  her  "last  '111,"  directed  her  executor  to  pay  her 
debts  and  ftxneral  expenses,  and  stated  that: 

"After  tP  ■   iynent  of  such  expenses  and  debts,  I 
give,  devise  and  bequeath  ail  the  rest,  residue  and 
remainder  of  my  estate,  real,  personal  and  mixed, 
of  whatsoever  kind  and  nature,  and  wheresoever 
situate  of  Which  I  say  ...   tised  or  possessed  at 
the  time  of  my  death,  to  my  beloved  brother,  A, 
Jones,  as  and  for  his  own  property  absolutely  for- 
ever and  in  fee  simple." 

On  April  8,  1943,  on  the  petition  of  A.  W«  Jones,  the  will  dated 
.March  21*  1942*  WW  admitted  to  probate  as  the  decedent's  last  will. 

On  April  26,  1943*  Irving  3.  Campbell i  Who  is  one  of  the 
appellants,  filed  in  the  probate  court  a  petition,  alleging  therein 
that  decedent  left  the  will  dated  July  1,  1940,  and  also  left  t 
Will  dated  Parch  81,  1942.   The  petition  stated  that  the  will 
dated  Parch  21,  1942,  did  not  revoke  the  will  dated  July  1,  i?40, 
and  was  only  partially  inconsistent  therewith,  and  that  the  will  of 
the  decedent  is  to  be  f -und  by  reading  and  construing  both  said 
instruments  together,  ana  that  both  should  be  adoitted  to  probate. 
Said  petition  prayed  that  the  order  entered  April  8,1        :ting 
the  will  dated  Parch  21,  1942,  be  vacated,  that  the  will  dated 
July  1,  1940,  be  admitted  to  probate  and  that  petitioner  have 
further  relief. 

On  Bay  19,  1943,  tho  county  court,  acting  in 
hearing,  denied  such  petition.   Irving  B.  Qampbell  perfected  an 

eai  from  such  last  order  to  the  circuit  court'  On  I   and 

after  a  hearing  on  the  merits  the  circuit  court  entered  an  order 
denying  and  dismissing  such  petition.  Irving  B.  Campbell  and 
Albert  K«  Robinson  have  perfected  this  appeal  from  such  order  of 
the  circuit  court. 
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The  Tru3t  Agreement  referred  to  in  the  will  dated  July  1,  1940* 
was  executed  on  April  go,  1930,  by  the  testatrix,  and  "by  Irving  B. 
Campbell  and  A.  W.  Jones,  the  three  of  then  being  referred  to  in 
the  agreement  as  the  donors  and  the  trust  company  as  trustee. 
Such  agreement  recited  that  the  donors  had  assigned  and  delivered 
to  the  trustee  certain  personal  property,  that  the  trustee  should 
pay  to  Olive  11.  Campbell,  out  of  the  income  or  principal,  3100.00 
per  month,  and  larger  sums  which  Irving  B.  Campbell  or  Arthur 
Jones  might  authorize,  and  that  during  the  joint  lives  of  the 
donors  they  should  have  the  right  to  revoke,  alter  or  amend  the 
agreement. 

The  only  other  provision  of  the  Trust  Agreement  pertinent  to  the 

issues  here  involved  was; 

"Upon  the  death  of  Olive  L.  Campbell,  the  Trustee 
shall  transfer,  pay  over  and  deliver  the  trust 
estate  then  in  its  possession  to  her  testamentary 
appointees,  and  in  lad:  of  such  appointment,  to 
the  persons  who  shall  then  be  her  heirs  at  law 
according  to  the  statute  of  descent  of  Illinois 
then  in  force." 

It  was  stipulated  that  all  the  property  and  assets  which  were 
placed  in  the  possession  of  the  trust  company  under  such  trust 
agreement  were  originally  the  property  of  Olive  &•  Campbell, 
and  that  neither  Irving  B.  Campbell  nor  ..   .  Jones  contributed 
anything  to  the  assets  of  the  trust. 

The  evidence  shows  that  the  estate  waw  inventoried  at  about 
^5000*00  in  the  county  court,  and  that  the  trust  estate  consists 
of  bonds  of  (8800*06  par  value,  twenty-five  shares  of  preferred 
3tock,  3ome  worthless  securities,  and  a  deficit  of  $359.51  in  the 
cash  accounts. 
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Appellants  contend  that  the  will  dated  March  81,  1942,  did 
not  exercise  the  power  of  appointment  under  the  Trust  Agreement 
and  therefore  is  not  inconsistent  with  the  will  dated  July  1, 
1940;  that  the  will  dated  March  21,  1942,  merely  disposes  of 
estate  of  which  testa'ri*  "nay  die  seized  or  possessed  at  the  tine 
of  her  death;11  that  the  trust  property  was  not  part  of  her  "estate" 
or  in  her  possession;  that  the  will  dated  March  21  >  1942,  can  be 
given  full  jffect  as  a  disposition  of  testatrix'  "estate"  and 
in  her  "possession"  at  the  time  of  her  death,  and  leave  the  will 
dated  July  1,  1940,  in  effect  as  a  disposition  of  the  trust 
property. 

do  not  consider  it  necessary  to  discuss  the  question  of 
whether  the  codicil  lated  July  19,  1941,   and  the  will  dated 
January  31,  1938,  ware  properly  ajxussible  in  evidence  for  the 
purpose  of  determining  the  intent  of  the  testatrix. 

Section  46  of  the  Probate  Act,  (Ohap.  3,  Sec.  197>  111-  Bajp 
Stats.)  BO  far  a3  i3  material,  provides  that.,  "A  will  may  be 
revoked  only  (a)  *  *  *  (b)  by  some  other  will  declaring  the 
revocation,  (c)  by  a  later  will  to  the  extent  that  it  is 
inconsistent  with  the  prior  will,  or  *  #  #." 

In  Lasier  v.  Wright,  304  111.  130,  150,  the  court  3aid: 
"'.hen  a  testator  makes  a  will  absolutely  inconsistent  with  all 
other  wills  and  declares  it  -fe  his  last  will  and  testament,  such 
acts  of  necessity  amount*  to  a  declaration  that  all  former  will3 
are  revoked.   The  word,  'declare,'  as  defined  by  the  lexicorrarj-.er, 
means  primarily  to  make  known;  to  make  manifest;  to  make  clear; 

a 

to  present  in  such  manner  as  to  exemplify;  to  ii:close;  to 
reveal.  The  testator  in  this  case,  within  the  moaning  of  the 
t^tute,  has  declared  a  revocation  of  his  former  will  by 
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liedly  saying  in  every  clause  thereof  that  the  vd.Il  he 
then  executing  was  his  will  and  his  complete  and  only  will. 
It  was  not  necessary  to  use  express  words  in  terns  declaring 
such  revocation.  The  statute  makes  no  such  requirement." 

Appellants  encode  that  the  ."ill  dv      .-v   ;    42, 
revoked  all  previous  wills  in  so  far  as  they  v;ere  inconsistent 
therewith,  but  contend  that  the  "fourth"  paragraph  of  the  will 
dated  July  1,  1940,  was  not  revoked,   hiuch  I     »ph  made,  no 
specific  bequest  to  either  of  the  appellants.  All  that  either 
appellant  was  given  by  the  will  dated  July  l,  194©*  was  a  gene. 
bequest.   By  the  will  dated  July  1,  1940*  Irving  B«  Campbell  was 
given  $3* 000 *  and  Albert  E.  aobinson  was  given  5  0,  while  the 
will  dated  _k.;rch  21,  1942,  gave  the  entire  estate  of  testatrix, 
of  every  kind  and  nature,  to  her  brother  ...   .  Jones. 

It  is  our  opinion  that  the  provisions  of  the  will  dated 
July  1,  1940g  and  of  the  will  dated   roh  21,  1042,  are  so 
inconsistent  as  to  rake  the  will  dated   rch  81*  1943,  the 
sole  la3t  will  and  testament  of  the  testatrix  without  any 
qualification  whatever,  and  it  is  our  opinion  that  the  will 
dated  July  1,  1940,  was  properly  denied      don  to  probate. 

The  judgment  of  the  trial  court  is  affirmed . 

1 . 
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General  Iluribor  9420. 


Agenda  Muriber  2. 


IN  THE  APPELLATE  COURT 
THIRD  DISTRICT 
OF    ILLINOIS 

OCTOBER  TERM,    A.    D.    1944 


BERTHA  GALE,    DAM  B.  !KBL, 

and   JOHN  2IAEKEL, 

Plaintiffs-Appellants 


-V3- 

ETHBL  KECKLiAN  ROBERTS, 

Defendant-Appellee . 

HAYES,    J.: 


/.PP".     !     FHOM  THE    CIRCUIT  COURT 
OF   PIATT  COUNTY. 


fl&Q.    i«A«         .59 


B 'JRADLE    '.HiZJul.    J>    BiBM/Ji, 

Judge  rrtj aiding .  - 
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Cova  McCollister  died  intestate  on  February  26, 

1940,    a  resident  of  Piatt  County,    Illinois,    leaving,  her 

surviving,    her  1ms band  James      .   -  eCollister,   and  Bertha 

■  le,   Dan  3.  llarkel  and    John  llarfcel,   her  niece  and   nephews. 

-ier  estate  consisted   entirely  of   personal  property.      On 

July  28,   1939,   Itrs.   -icCollister  prepared  the  following 

v;r  i  t ten  s  ta  teiaent : 

•July  28-1939 

"V/hat   I  have/left   to   be   ;:iven  to  Daa.    Jno.   8s  Bertba 
I  want   it  divided   even-each  a   1/3 


Cova  MoC 


"New  watch-Bertha 


Old 


Eileen 


Relic   Brest  pin-Ardyth." 

After  the    deeth  of   his   wife,    McCollister   told 
Bert**  Gale  th   t  her  Aunt  bad    left  her  property  for  hin  to 
divide  a.  .       her  nieces  and  nephews,  ng  her  the  above 

quoted   statement  which  was   kept   in  a  box  of   papers  in  the 
I.IcCollister  hone.      Subsequently  UoCollister  gave  Bertha  Gale 


esi 


~ -    -  -  . 


' 


. 


■ 
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two  hundred  dollars,   and   told  her  that    the  written  statement 
had  no  legal  effect  and   did   not   propone,  to  divide   the   estate. 
McCollister  died  Sept  ©saber  23,    192,1. 

On  September  30,   1941,    Sertha  Gale  filed  her  complaint 
in  the  Circuit  Court  of  Piatt  County  against  Ethel  Heckaan 
Roberts,      cColllster's  daughter  by  anoth  e.      This 

complaint  \,as  later  amended  and    the   first   count   thereof  ,  as 
stricken  on  notion  of  defendant   on  March  2,   1943.     A  similar 
motion  to  dismiss  the  second  count     was  taken  under  advise- 
ment.     Bertha  Gale,   who   in   the   aeantliae   had   been   joined  by 
her  brothers  Dan  B.   Karksl  and  John  fclarkel  as  plaintiffs, 
sought   to  amend  the   second   count    ,    but   on  Hay   11,    1943   the 
Court  sustained  defendant's  objections  to   "Che   amendment   and 
dismissed  the  second   count    because   it    failed    co   state  a  cause 
of  action.      Plaintiffs  have  appealed   from  this  order  of  the 
Circuit  Court. 

At  the   outset,    it    should   be   noted    that   the  first 
count  of   plaintiff's   complaint  V3^  dismissed  on  March  2,    1943 
a nd   thfaufc-c/i der  \  - n   .  io vor  ap pt a  1  eti ;      e  are   therefc    e  concerned 
v;ith  the   sufficiency  of  only  the   second   count.     That  count 
sought  to    impose   a  trust  upon  all  property  received   by  IxCol- 
lister  from  his  wife  and  now  in  the  hands  of  his   :        hter. 
Assuming,   as  we  east,   the   truth  of  plaintiffs'   allegations, 
which  we  do   not  recite  in  full,    it    . ...    be   that  a   constructive 
truSft  could  be   imposed  here   upon  the   property  formerly  belong- 
ing to  Cove  !!cCollister,   bow  in  t        ..   ads  of  defendant,   but 
there  is   no   allegation  that     uch  property  is   now  in  defendant's 
hands.      It  is   true   that  plaintiffs  alle,.e  that  McCollister 
retained  possession  of   hit  wife's  property  after  her  aeath; 
that   he   subsequently  died,  and   by  implication  it   appears  that 
defendant   was  his  only  heir  t-t   law  and  next  of  kin.      It  nowhere 
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appears  however  whether  ."cCollister  died  testate   or   intestate, 
or  even  that  ell  or  s.ny  part  of  hie  wife's  prope]    ,      as  in 
McCollister's  possession  at  the    tLue  of  his  heath.      Thus 
plaintiffs  have  failed  to  allege   that   their  hunt's  property- 
can  he  traced  into  defendant's  viands.     This,   of   course,    is 
essential    under  the   recognised  practice  of   equity.     Moore 
vs.   Taylor,   251  111.    <*6»;  Ha.uk  va.    /anlngen,    196  111.  20. 
'..uile  there  is  an  allegation  that  McCoIlister  conveyed  certain 
real   estate  to  his  daughter,    subsequent  to  his  wife's  death, 
this  of  curse,    is   of    110    importance,    without  an  allegation  that 
iu    converted  hie  wife's  pei  lonal  property  to  j  ase  said 

real  estate.       Uo  sue:.,  allegation  ...      sare. 

Ke  ao  n  >t  Loiic\e   thai    there    ..are    sufficient 
allegations  in   the  second  count  of    Uae    oc  !  at  to  entitle 

the  plaintiffs  to  prevail  in  equity.     What  th<  intiffs1 

rights  at  lav;  are  we  have  not   considered,    nor  have  we  passed 
on  the;i.     The  Circuit  Court  of  Piatt  County   properly  dismissed 
the  second  count  of  the  complaint  and  its  Judgment  is  therefore 
affirmed . 
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IN  TBI    APPELL 

THIRD  DISTRICT 
OF  ILLINOIS 
OCTOBER  r:.;r  ,  A.  I).  1944. 


WONTS  L.  (TOAD, 

Defendant-Appellant , 

-vs- 

THELJIA  STONhR  PHIPPS, 

Plaintiff -Appellee . 

HAYES,   J.: 


APPEAL  PROP     HE    CI  COIT  COUPT 
OP   LDGAR  COUNTY. 


Jtta^e-TresiaTng . 


On  tiie  morning  of  December   15,    1941,   fche  plaintiff- 
Appellee  Thelna  Phipps,   who  was  a   school   teacher,    in  company 
with  another  school  teacher,  were   traveling   in  a  northerly 
direction  on  state  route  49.     The  plaintiff  was  driving  a 
Ford  Coupe.     At  the  intersection  of  routes  49  and   133,  her 
car  collided  v.ith   that  of    the  defendant,   Monte  L.   Goad,  who 
was  driving  a   Studebaker  automobile.     The   plaintiff  was  on 
her  way  to  her  school,  and  had  a   small  child  riding  with    her, 
The  accident   occurred  at   about  eight-thirty  o'clock  A.     .. 
About  three    nundred  feet  so  ith  of   the   intersection,    there  is 
a  "slow"   sign  located   on  tin  t  fide  of  route  49.      The 

defendant  was  driving  east  on  route   133  and    Just  Rest  of   the 
intersection   on  route   133   there   is  a    "stop"    sign.      The 
defendant  claimed,    in  his   testimony,    that  ha    stopped  before 
entering   the   intersection  aud  proceeded  across  the    same 

slowly.      He   ie   contradicted   in  this    by  the   plaintiff  and 
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the  school-teacher  passenger  who   testified   that   they   saw  him 

approach  the  intersection  and  slow  ciov.n  a  little  before  run- 
ning the  stop  sign.  Defendant  admitted  in  his  evidence  that 
he  did  not  see  plaintiff's  car  until   just  at  the  tiaas  of  the 

collision.      The    jury   found   the    issues   in  favor  of  the   plaintiff 
and  assessed   her  damages  at  $1175.00. 

After  a   motion  in  arrest  of    judgment  and  a   new  trial 
was  overruled,    judgment  was    entered  on  the  verdict  from  which 
this  appeal    is   taken.      The  principal  ground   relied   upon  by 
the  defendant   lor   reversal  herein,   is    instruction  nuraber  4, 
which   in  efiect  states   that  for    the  plaintiff  to    be  guilty 
of   contributory  negligence  so  as   to  bar  recovery  she  must 
have  failed  to    exeroiye   suoh  care   and  foresight  as  an 
ordinary  prudent  :aan  possessing   ordinary  intelligence  v.-ould 
exercise  under   the  circuits tances  similar  to   tnose  surrounding 
the  plaintiff  at  the  tine   of  the   alleged  injury.      It  further 
stated  that:      "If  you  believe  from  the  evidence   that  the 
plaintiff   in  enter  ng  the   intersection   in  question,    exercised 
that  care   and    foresight   to  avoid   danger   that  a  person  of 
ordinary   prudence,    caution  and    intelligence   usually  exercised 
under  the   seme   circuios tances,"    then  it   directs  that  they   shouid 
find    the    Plaintiff  not  guilty  of   contriuutory  negligence.     The 
point  complained   of    is   that   the   instruction  limits  the   conduct 
of  the  plaintiff   to   the   ti. *e  of    the   accident,   and    in  entering 
the   intersection  but   does   not    cover  her  approaching  the   inter- 
section.     It  appears  that   plaintiff's   instruction  number  2 
stated   that  plaintiff   "was  required  to    exercise  ordinary  oare 
for  her   own   safety,    before  aad   ut  the   time  of   the   accident." 
The  Court,    in  addition,   gave   an   instruction  telling  the   Jury 
to  treat  the    instructions  as   one   reries.      It  ice.is  to    us    that 
the   Limitation  put  on  the  language  in  inst  uction  nu.iber  4  is 
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too  narrow,   ana    that  a   reason   bio  construction  of  the   words, 
"in  entering   the    intersect! on"   should   he  treated  as   to    include 
approaching  the    intersection.      If  any  error  wa       .   ie   In  the 
giving  of  instruction  number  4,    it   is   corrected   by   the  language 
used  in  instruction  number  2.      It  definitely  says  before  and  at 
the   time  of   the   accident,   and   this  particularly  in  view  of   the 
fact  tnat   the   court  took  the  precaution  of  giving  an   instruc- 
tion advising   the   jury  to   consider   them  as  a   series.        e   find 
no  reversible  error  in  the   giving  of  this    instruction. 

Complaint   is  made  on  the   action  of   the  Trial  Court  in 
allowing  plaintiff  to    re-open  her  case  after  it  L>i&  been   closed. 
The   notion   set  forth    that  the  plaintiff  had  been   instructed  by 
her  co tinsel   not  to  Mention  an  insurance  company,  ana  us  a  result 
of  this    instruction  she  testified  that   she  received  a    check  for 
one  hundred  dollars  from  Mr.   KeArthur   and  a    credit  for   three 
hundred   dollars   on  a    new   car,    leaving   i  t  to  appear   that  the 
value  of   the  wrecked  car  was  four  huiidred  dollars.      After 
the  ^ourt  allowed  the  .notion  for  the  purpose  of  straightening 
out  plaintiff's  answer   ia  this  regard,    she   testified  jt 

one  hundred  dollars  for   the  wrecked  automobile,   and    tha  t 
three  hundred  dollars  was  allowed  from  her  own  insurance 
company.      Vv'e  find    that   the   Court  properly  exercised  its  dis- 
cretion in  opening  the   evidence  and  permitting  the   truth  to 
be  shown,   auu  that  the  reply  of   the  plaintiff   in   stating  that 
she  had  received   three   hundred  dollars   in  insurance  from  her 
own  automobile   could   wot  possibly  have  prejudiced   the  defendant, 
as  nothing  was   said  or  aeveloped   in  the  presence  of    the    jury 
that  the  defendant  had   insurance. 

The  defendant   contends    t±at   the   verdict   and    Judgment 
is  a  gainst  the  weight   of   the  evidence  but   upon  an  examination 
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of   the   record   on  all  disputed  issues,   it   appears  tint   there  is 

ample  evidence   in  the  record  to    support   the   veruict  and    judgment. 

e  cannot  find,   as  a   natter  of    law,    that   the   verdict  is   against 
the  manifest   evidence. 

The  only  remaining  question  pressed  on  this  appeal 
la   that  tht   verdict  is   excessive.      The   plaintiff's   proofs   tend 
to   shov.    that  the   dasmga  to  appellee's  car  was  four   hundred 
dollars;    the  doctor  bills  were  seventy-five  dollars,   and  her 
loss  from  aissing  school  and   hiring  a    substitute  was  one  hundred 
and    thirty-five  dollars.      There  was  personal    injury   shown,    as 
v.ell  as   incapacity  for  a      eriod  of  time,    so  we  cannot  find    that 
the   verdict    is    so   crossly  excessive  as   to  warrant  a  reversal,    nor 
do  we  find   that   the  Court  committed  any  reversible   error  in 
permitting  the  rebuttal  testimony  complained  of. 

jor    the   reasons  set  forth    the    judgment  of  the   Circuit 
Court  of  Ld^ar  County  is  affirmed. 

jti:  .;,;.,  d. 
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Plaintiff-Appellant, Victoria  Darmer,has  appealed  from  a 
decretal  order  of  the  Circuit  Court  of  '  m   County  entered  on 

I  March  11,  1944,  reducing  from  the  sua  of  $106  per  month  to   560 
per   month  the  amount  of  alimony  payable  to  her  by   the  Defendant-Appellee, 
John  %4   D&rmer,  miaer  the  terms  of  a  prior  decree  for  divorce  and  ali- 
mony entered  m  September  28,  1940.  Concerning  the  custody  of  an 
eighteen  year  old  son,  tne  original  decree  provided  Hthat  the  plain- 
tiff have  the  care  and  custody  of  the  said  child,  Robert  0.  Darmer 
until  the  further  order  of  this  Court."   It  was  further  "Ordered, 
Adjudged  and  Decreed  that  tae  defendant  pay  to  the  plaintiff  the  sum 
of  *1Q6  a  month,  payable  in  two  equal  n  ntnly  payments  of  fifty-two 
and  Fifty  One-Hundredth s  Dollars  (£52. SO)  on  the  first  and  fifteenth 
days  of  each  monta  hereafter  until  the  death  or  remarriage  of  the 
defendant  or  until  the  further  order  of  this  Court.* 

On  April  24,  1942,  the  defendant  filed  his  first  verified 
petition  alleging  that  there  bad  been  a  material  change  In  the  status 
of  the  parties  since  the  approval  of  the  original  decree;  that  petitioner 
was  a  dentist  and  was  making  from  1300  to  >226  a  month  at  the  time 
the  decree  was  entered  but  was  now  averaging  about  "175  a  month  and 
that  the  son,  then  aged  eighteen  years,  "is  now  aged  twenty  years, 
Is  married  and  living  and  employed  in  the  state  of  California,  making 
540  to  »50  a  weeis  from  his  employment"  and  further  alleges  *thnt  the 
mother  of  plaintiff  is  well-to-do,  worth  in  the  sum  of  about  fifty  thousand 
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dollars  and  the  payment  of  alimony  is  not  necessary  for  her  support 
and  maintenance . ■   An  order  discontinuing  or  reducing  the  amount 
of  such  payment  was  prayed  for  by  the  defendant.   The  plaintiff 
filed  an  answer,  denying  that  there  had  been  any  material  change 
in  the  income  of  defendant  since  the  original  decree  was  entered; 
denying  that  she  had  &ny   other  source  of  income  than  the  allowance 
of  1105  per  month  provided  for  in  the  decree  and  admitting  that  the 
minor  son  had  since  married  and  was  no  longer  supported  "oy   her.  A 
hearing  was  had  upon  the  petition  and  answer  thereto  and  an  order 
was  entered  by  the  Court  denying  the  petition,  from  which  order  no 
eppeal  was  taken. 

The  second  petition  was  filed  on  January  31,  1944.  It  again 
set  forth  in  substance  the  same  allegations  as  the  previous  petition 
which  had  been  denied  l>y   the  Court;  alleged  that  there  had  been  a 
material  change  in  the  status  of  the  parties  and  that  since  the 
approval  of   the  original  decree,  the  petitioner  had  developed  in- 
flammatory rheumatism  and  has  a  net  income  of  approximately  3800 
a  month;  that  because  of   the  state  of  his  health  he  is  unable  to 
constantly  practice  his  profession  of  dentistry  and  that  the  plain- 
tiff resides  with  her  mother  who  is  a  very  well-to-do  person.   De- 
fendant again  prayed  for  a  discontinuance  of  or  reduction  in  the 
amount  of  the  allowance.  An  answer  was  filed  by  the  appellant  ad- 
mitting that  the  cnild  had  reached  his  legal  majority  but  denying 
that  the  amount  of  alimony  provided  for  in  the  original  decree  was 
dependent  upon  the  fact  that  the  child  was  then  a  minor  residing  vith 
plaintiff  and  was  and  had  been  self-supporting,  averring  that  he  had 
been  self-supporting  since  November  15,  1941,  and  that  these  facts 
were  pleaded  and  presented  to  the  Court  by  the  former  petition  which 
was  denied  on  June  9,  1943;  that  there  had  been  no  material  change 
since  that  time  in  the  defendant's  health  *hlch  affected  his  income 
and  further  alleging  that  in  1943,  the  plaintiff  had  been  obliged  to 
pay  $102  income  tax  from  her  allowance;  that  she  had  no  property  or 
income  or  means  of  support  aside  from  said  allowance  of  -105;  that  her 
cost  of  living  and  necessary  expenses  had  increased  and  that  no  legal 
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obligation  rests  upon  her  mother  for  her  support.  Upon  Issues 
Joined  and  hewing  of  testimony,  an  order  wis  entered  on  JsSaroh  11, 
1944,  reducing  plaintiff-appellant's  alimony  allowance  to  550  per 
month.  This  appeal  then  followed. 

The  evidence  consisted  of  testimony  on  direct  and  cross  ex- 
amination of  the  petitioning  defendant  and  of  his  witness,  Doctor 
Helsler,  whose  office  was  looated  in  an  adjoining  suite  on  the  same 
floor  as  that  of  the  defendant.  The  testimony  of  the  plaintiff 
supported  the  averments  of  her  answer  and  opposed  the  reduction  of 
the  amount  allowed  to  her  in  the  original  decree. 

From  the  evidence,  it  appears  that,  the  petitioning  defendant 
was  a  dentist  who  practices  his  profession  in  the  City  of  Springfield; 
that  the  defendant  stated  on  crosa  examination  concerning  his  1943 
income  tnat  *I  think  my  net  income  for  tae  year  was  between  Twenty- 
Seven  and  Twenty-Sight  Hundred  Dollars,  am  not  positive  aoout  that, 
donH  have  a  copy  with  me.  For  tne  year  1940  all  I  can  say  is  that 
it  has  run  between  Twenty-Five  Hundred  and  Twenty-Mine  Hundred  or 
Three  Thousand  for  the  last  two  or  three  years.  I  keep  my  own  books." 
He  further  stated  that  Doctor  Heisler's  office  was  located  on  the 
same  floor  for  the  past  two  or  three  years j  that  he,  the  defendant, 
had  rheumatic  trouble  in  1935  and  1936;  was  able  to  come  down  here 
every  v?eek  and  leave  alimony  check  with  the  Clerk  of  the  Court;  that 
it  was  not  a  matter  of  walking  but  of  pain  in  standing  there;  that 
in  his  general  practice  he  is  engaged  more  than  60$  of  his  time; 
that  at  times,  his  foot  and  knee  swells  but  was  never  in  a  hospital 
and  that  at  times  he  rests  on  a  couch;  that  his  business  has  increased 
very  little,  if  any,  within  the  last  year  or  two  because  of  a  lot 
of  the  dentists  leaving  h&re. 

Doctor  Helsler  testified  that  the  defendant  suffered  from 
"rather  chronic  rheumatlsm-what  we  call  excess  hypodynia-aeute  attacks 
might  appear  and  make  him  physically  unable  for  periods  of  time.  ■ 
That  defendant  lives  in  the  rear  of  his  office  which  witness  did  not 
deem  a  fit  place  to  live;  that  he  had  to  "nelp  out  and  care  a  little 
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for  htm";  that  at  times  he  had  been  unable  to  come  down  the  street 
and  witness  went  down  and  brought  him  milk  and  bread  because  he  couldn't 
walk  down;  that  he  has  known  defendant  to  turn  away  patients  because 
he  didn't  reel  well  enough  to  care  for  then;  that  it  was  a  hardship 
to  continue  in  his  present  living  conditions,  especially  where  he  has 
to  be  on  his  feet  all  the  time. 

Plaintiff  testified  that  she  iives  in  the  same  premises  which 
she  had  occupied  when  divorced  and  during  all  of  that  time  paid  $SQ   rent 
per   month  and  still  pays  $30  per   month  rent;  that  her  living  expenses 
Increased  and  are  somewhat  higher;  that  she  pays  more  for  coal  than 
before  and  living  has  gone  up;  that  she  has  no  property  and  no  other 
Income  of  any  kind;  is  aged  fifty-five  years  and  was  married  twenty- 
seven  years  to  the  defendant  before  the  divorce;  that  she  might  also 
be  under  a  physician's  care  but  could  not  afford  it;  that  during  the 
first  eighteen  months  after  her  divorce  she  paid  no  income  tax  but  was 
obliged  to  p,^j   the  tax  for  the  year  of  1942  *n&   also  paid  "102  for  the 
year  1945;  that  her  husband  had  been  troubled  with  rheumatism  at  times 
before  the  divorce  was  granted  to  her  and  would  occasionally  lose  a 
day  or  two  from  his  work  on   that  account;  that  her  mother  was  with  her 
temporarily  and  is  soon  to  leave;  that  she  had  oem   with  her  since 
July,  owns  property  in  Springfield,  but  not  the  property  in  which  plain- 
tiff resides,  which  was  owned  by  a  Mr.  stoleis;  that  she  had  one  son 
in  the  army  and  the  other  one  in  California*  who  is  an  accountant;  that 
both  of  her   sons  are  married;  that  she  receives  nothing  from  either  of 
thea;  that  her  mother  lives  at  Fort  Lauderdale,  Florida,  but  had  a 
fire  in  her  ouUdinff  here   and  she  has  come  here  to  look  after  it  until 
it  is  taken  care  of;  that  her  father  is  deceased  and  her  uother  is  a 
widow;  is  not  wealthy  but  owna  a  building  on  North  Sixth  street  from 
which  she  has  received  no  inooae  since  the  fire  last  March;  that  the 
building  was  an  apartment  building  at  321  and  323  North  Sixth  Street; 
that  mother  does  not  contribute  to  her  support.  The  facts  concerning 
her  mother's  property  holdings  were  developed  by  questions  by  the 
Chancellor . 

From  an  examination  of  the  record,  it  appears  that  the  allega- 
tions of  the  petition,  answer  and  proofs  concerning  the  net  inoome 
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and  llviqs  condition*  and  expenses  of  the  parties  were  substantially 
the  same  upon  both  hearings  and  that  no  reduction  in  the  net  income 
of  the  defendant  has  occurred;  that  aside  from  defendant'--  advancing 
age  and  some  testimony  of  greater  inconvenience  caused  by  *  chronic 
rheumatism" ,  no  material  or  substantial  change  in  the  physical  or 
financial  condition,  Income  or  earning  power  of  the  defendant  is  shown; 
that  the  plaintiffs  expenses  in  the  way  or  rents  :*nd  necessary  cost 
of  living  have  not  decreased  since  1940  when  the  original  decree  was 
entered  nor  since  1943  ^hen  the  first  petition  to  modify  the  decree 
was  heard  and  denied  by  the  Court.  Prior  to  the  hearing  on  the  former 
petition,  the  son  had  left  his  home,  married  and  moved  to  Caiifomi 
and  that  fact,  together  with  the  physical  condition  and  income  of 
the  defendant,  as  the  Court  then  viewed  the  facts,  had  showed  no 
substantial  ohang©  Justifying  a  reduction  and  the  petition  was  denied. 
Certainly,  the  present  petition,  &hen  read  with  the  former  petition 
and  answers  are  remarliably  similar  in  language  and  in  substance  and 
did  not  upon  the  hearing  herein,  show  any  substantial  change  or  reduction 
in  the  income  or  continued  earning  ability  of  the  defendant,  either 
since  the  original  decree  was  granted  or  since  the  former  petition  was 
denied. 

If  a  material  change  is  shown,  the  Oliancellor  raay,  in  the 
exercise  of  discretionary  po.-ers,  change  or  alter  the  amount  of  the 
alimony  allowance  in  such  sinner  as  shall  appear  reasonable  and 
proper.   If  no  aaterial  change  Is  so  shown,  the  Chancellor  is  without 
power  to  modify  the  original  decree,  which,  in  the  instant  case,  pro- 
vided that  the  petitioner  pay  to  the  plaintiff  the  sum  of  $105  per 
month.   It  is  pointed  out  that  at  the  time  of   the  original  decree, 
the  eighteen  year  old  son  was  living  with  the  plaintiff  and  that  he 
has  since  left  the  state  and  married.  That  was  true  and  was  duly 
alleged  and  admitted  by  the  parties  at  the  time  that  the  former  petition 
was  heard  and  denied  tij   the  Court  oa  June  9,  1942.  It  also  appears 
from  the  evidence  that  the  cost  of  living  of  the  plaintiff  has  increas- 
ed and  that  she  is  now  obliged  to  pay  the  approximate  amount  of  one 
month* a  allowanoe  as  income  tax;  that  the  plaintiff's  mother  owns  certain 
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real  estate  and  that  the  plaintiff  li  ont  of  several  children  toward 
whose  support  the  mother  might  luve  been  able  to  sake  voluntary  con- 
tributions but  she  is  not  shown  to  have  so  contributed  %nd  her 
financial  status  Is  therefore  not  no1*  material  to  the  Issues  herein. 
The  plaintiff's  testimony  that  she  received  no  income  whatever  aside 
from  that  which  is  paid  to  her  as  alimony  under  toe  former  decree 
of  the  Court  Is  not  refuted  by  my  testimony  In  the  record.  It  nas 
been  frequently  held  by  the  Courts  of  Review  of  t ..:.   tate  that  a 
divorce  decree  Is  conclusive  of  the  correctness  of  the  amount  of 
alimony  awarded  under  condition?  existing  at  the  time  the  decree  is 
entered  and  can  only  be  modified  by  the  Chancellor  upon  proper  show- 
ing of  material  changes  in  the  status  of  the  parties.  It  has  also 
been  held  that  the  burden  of  proof  li  upon  the  divorced  husband 
seeking  a  reduction,  to  petition  for  the  reduction  of  alimony  pay- 
ments and  to  prove  by  a  preponderance  of  the  evidence  that  there 
was  a  material  change  in  the  parties  income  and  living  conditions 
since  entry  of  tae  decree.  Molt  v.  Molt,  330  III.  App.  133,  49  §«B« 
(2d)  860;   White  V.  ttnltv,  312  HI.  App.  363,  38  N.  K.  (2d)  525; 
Pribyl  v.  Pribyl,  350  111.  App.  349;  Wiseman  v.  Wiseman,  290  111.  App. 
535,  8  B,  E.  (2d)  960;  Smith  v.  Smith,  334  111.  370,  382,  166  H.  E. 
85.  It  has  also  heen  held  by  the  First  Division  of  this  Court  in 
the  recent  case  of  Hoover  v.  Hoover,  307  111.  App.  590,  603,  30  H.  E. 
(2d)  940,  that  although  the  decree  awards  custody  of  s.  minor  child 
to  the  mother,  if  the  decree  makes  no  provisions  for  payment  of  any 
sum  for  support  of  tne  child,  it  is  not  grounds  for  reduction  of 
such  provision  that  the  child  had  oorae  of  age.  The  existing  facts 
and  circumstances  and  provisions  of  the  decree  in  each  case  shall  pre- 
vail. In  the  instant  case,  It  will  be  noted  that  the  specific 
language  of  the  original  decree  making  the  allowance  reads  as  follows: 
"That  the  defendant  pay  to  the  plaintiff  the  sum  of  One  Hundred  Five 
Dollars  ( ?105.00)  a  month,  payable  in  two  equal  monthly  payments  of 
fifty-two  and  Fifty  Cne-Hundredthn  Dollars  (352.50)  on  the  first  and 
fifteenth  days  of  each  month  hereafter  until  the  death  or  remarriage 
of  the  defendant  or  until  the  further  order  of  this  Court."  No  re*    ** 
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Is  made  therein  to  the  suoport  of  the  child  and  under  the  holding  of 
this  Court  in  the  Hoover  ease,  suora,  wherein  the  allowance  was 
also  made  to  the  mother  without  mention  of  any  portion  thereof  or 
any  specific  allowance  for  the  support  of  the  chill,  it  was  held  to 
be  insufficient  to  Justify  a  modification  of  the  decree-  Here,  it 
must  also  be  kept  in  mind  that  under  the  parallel  factual  situation 
concerning  defendant's  income  tne  same  Court  and  Chancellor  had 
already  denied  the  previous  petition,  netting  forth  subs t".n tially 
the  same  grounds  and  proof  of  income. 

Reference  is  made  by  witness  Helsler  to  the  unfitness  of 
maintaining  defendant's  living  apartment  in  the  rear  of  his  office 
rooms.  Nothing  In  the  record  tends  to  ^rove  that  the  defendant  did 
not  procure  and  retain  living  rooms  next  to  hi'?  own  office  n$   a 
matter  of  personal  preference  and  convenience  or  that  he  complained 
about  the  same  or  either  sought  to  or  was  financially  unable  to 
procure  living  quarters  in  fit  private  home  or  elsewhere  during  the 
years  of  auch  occupancy  had  he  chosen  or  seen  fit  to  do  so. 

The  defendant,  upon  wnom  the  burden  of  proof  to  show  reduc- 
tion of  his  income  rests,  could  easily  have  brought  with  him  his 
income  tax  returns  concerning  which  inquiry  was  made  and  which  would 
have  shown  both  his  gross  and  net  income.  He  also  stated  that  he 
kept  his  own  books  of  account  from  which  the  same  might  have  been 
proven.  However,  he  chose  to  rely  uoon  his  memory  alone  by  giving 
general  statements  and  e&timatee  of  his  Income,  all  of  which  affirm- 
atively show  by  hi a  own  admissions  that  there  had  been  no  reduction 
whatever  in  the  amount  of  his  annual  net  income,  but,  on  the  contrary, 
a  slight  increase  therein. 

Under  the  terras  of  the  original  decree,  w  deh  became  res 
Judicata  and  binding  on   the  Trial  Court  unles«  and  until  •  material 
ohange  in  the  status  of  the  parties  Is  shown,  ooupled  with  the  similar 
issues  presented  and  disposed  of  by  the  Court  upon  denial  of  the 
first  petition  and  the  defendant's  failure  to  show  a  substantial  caange 
in  fell  net  income  and  living  conditions  of  the  parties,  we  hold  that 
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the  Chancellor  below  err ed  In  reducing  the  maount  of  the  alimony 
from  1105  to  $50  per  laonth  ana  that  tne  order  making  such  reduction 
should  be  set  aalde  find  tae  amount  of  alimony  provided  for  in  the 
original  decree  should  oe  continued  in  force  until  n.   substantial 
change  in  the  statue  of  the  parties  is  shown  w&ieh  would  jusitfy 
an  order  modifying  the  same. 

*'e,  therefore,  reverse  the  order  of  the  Circuit  Court  of 
Sangaxaon  County  entered  on   Maroa  11,  1944,  reducing  the  monthly 
allowance  of  alimony  trow   the  sua  of  tioo  per  month  to  $50  per 
month  and  the  cause  is  remanded  to  said  Court  with  directions  to 
vacate  tae  order  modifying  the  decree  and  allow  plaintiff  to  re- 
ceive payments  as  heretofore  provided  in  the  original  decree. 


REVERSED  -\m  • 
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Appeal  from  the 
County  Court  of 
Madison  County, 
Illinois. 


BRISTOW,  P.  I. 

This  case  comes  to  this  Court  following  an  appeal  from  the 
County  Court  of  Madison  County,  Illinois,  questioning  the 
propriety  of  an  Order  entered  in  that  Court,  dismissing  a  Petition 
to  change  the  custody  of  two  minor  children  of  the  Petitioner- 
Appellant.   The  Appellant  filed  a  Petition  in  the  County  ^>urt, 
praying  that  the  custody  of  her  children,  Florence  Elizabeth  Boyd, 
aged  six  years,  and  Myrtle  Inez  Boyd,  aged  ten  years,  be  trans- 
ferred from  the  Huddleson  Baptist  Home  at  Centralia,  Illinois, 
to  Appellant,  Ann  Boyd. 

In  brief,  Appellant's  petition  alleges  that  she  had  been 
deprived  of  the  custody  of  her  children  by  an  order  entered  by 
the  County  Court  of  Madison  County  on  September  13,  1939,  and  that 
it  is  to  the  best  interest  of  said  children  and  society  generally 
that  she  recover  the  custody  of  her  said  children.   The  Court 
below  found  against  the  Appellant,  and  also  denied  a  Petition  for 
rehearing.   This  order  the  Appellant  seeks  to  reverse. 

It  appears  from  the  evidence  that  the  Appellant  resides 
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at  2521  Sidney  Street  in  the  city  of  Alton,  Illinois.  At  the 
time  of  the  hearing  on  the  original  petition  she  lived  with  her 
husband  and  four  children,  all  minors ,  consisting  of  the  two 
girls  in  question  and  a  pair  of  twins,  a  boy  and  a  girl.  Appellant 
was  divorced  from  her  husband,  Bert  Boyd,  in  194.1.   Bert  Boyd 
works  at  the  Alton  Boxboard  and  Paper  Company,  and  pays  Appellant 
$50.00  per  month  for  the  support  of  herself  and  two  children.   The 
neighborhood  in  which  the  Appellant  has  lived  throughout  these 
proceedings  is  mixed  colored  and  white.   The  only  witnesses 
appearing  on  behalf  of  Appellant  v/as  herself  and  husband.  No  more 
than  a  casual  reading  of  their  testimony  reveals  that  neither  were 
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very  convincing  witnesses.  v_^ 

The  Appellant's  principle  contention  in  her  brief  and 
argument  to  reverse  this  finding  is  that  the  County  Court's 
decision  was  contrary  to  the  manifest  weight  of  the  evidence. 
With  this  contention  we  cannot  agree.   It  is  apparent  from  a  care- 
ful reading  of  the  transcript  that  any  Court  can  only  with 
difficulty  resist  the  conclusion  that  the  twin  children  were 
probably  the  descendents  of  a  negro  father.   During  the  period  of 
two  years  prior  to  their  birth  the  home  of  the  Appellant  was 
frequently  visited  by  one  Sam  McCrady,  a  colored  man  who  lived 
nearby.   The  twin  children,  with  their  color  and  kinky  hair,  had 
all  the  appearances  of  children  with  negro  characteristics. 
Without  detailing  all  the  facts  which  support  this  conclusion, 
suffice  it  to  say  that  several  disinterested  witnesses  testified 
to  facts  and  circumstances  which  compel  this  Court  to  the  conclusion 
that  the  home  of  the  Appellant  was  and  is  entirely  inadequate,  and 
that  it  is  to  the  best  interests  of  the  girls  in  question  that  they 
remain  where  they  are.   It  further  appears  that  the  Appellant  has 
failed  to  show  any  change  or  improvement  in  her  home  or  circum- 
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stances  of  living  that  had  justified  the  lower  Court  in 
changing  the  decree  that  it  entered  in  1939. 

We  are  well  convinced  that  the  County  Court  was  correct 
in  determining  that  it  was  to  the  test  interests  of  Florence 
Elizabeth  Boyd  and  Myrtle  Inez  Boyd,  and  also  to  the  best 
interests  of  society  generally,  that  no  change  in  Custody 
Order  be  entered.   The  judgment  entered  by  the  Court  below 
is  therefore  affirmed, 

JUDGMENT  AFFIRMED 

Abstract 
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CULBERTSON,  J. 

This  is  an  appeal  from  two  judgments  in  favor  of 
FLORENCE  L.  NASH,  Administratrix  of  the  Estate  of  WALTER  H.  NASH, 
deceased,  in  the  sum  of  $7500.00,  and  as  Guardian  of  the  Estate  of 
DOROTHY  NASH,  a  minor,  in  the  sum  of  $2500.00,  respectively,  as 
against  JAMES  IRA  WELCH,  Appellant  herein.   The  $7500.00  judgment 
was  based  on  the  wrongful  death  of  Walter  H.  Nash,  and  the  $2500.00 
judgment  was  for  injuries  sustained  by  the  minor,  Dorothy  Nash,  in 
a  collision,  on  May  30,  1942,  with  the  car  of  Appellant  (herein- 
after called  defendant) . 

The  causes  of  action  were  joined  in  one  complaint  and 
arose  out  of  the  same  transaction,  the  personal  injuries  of  the 
minor,  Dorothy  Nash,  and  the  death  of  her  father,  Walter  H.  Nash, 
being  occasioned  as  the  result  of  a  collision  between  an  automobile 
which  was  being  driven  by  the  decedent,  Walter  H.  Nash,  and  an 
automobile  driven  by  the  defendant,  near  a  highway  intersection 
immediately  west  of  Hamel,  Illinois.   The  minor  was  riding  as  a 


passenger  in  the  automobile  being  driven  by  her  father.   The 
complaint  was  originally  composed  of  four  counts,  two  of  which 
were  predicated  upon  ordinary  negligence,  and  two  of  which  were 
based  upon  charges  of  wilful  and  wanton  negligence.  At  the  close 
of  plaintiff's  evidence,  on  motions  for  directed  verdicts  by 
defendant  as  to  each  count  of  the  complaint,  the  Court  below 
directed  a  verdict,  peremptorily  as  to  each  of  the  wilful  and 
wanton  counts,  so  that  the  verdicts  and  judgments  now  under  con- 
sideration are  based  entirely  on  the  negligence  counts. 

The  evidence  discloses  that  the  deceased,  Walter  H.  Nash, 
was  driving  along  a  concrete  state  highway  in  an  easterly  direction, 
accompanied  by  his  minor  daughter.   The  road  was  dry  and  the  day 
was  clear  and  sunny.  As  the  decedent  approached  a  point  where  a 
road  known  as  the  "Bloom  road"  intersects  the  state  highway,  the 
defendant  was  driving  his  car  in  a  northerly  direction  on  the 
Bloom  road,  which  was  an  oiled  or  cindered  road,  approaching  the 
intersection.   A  state  stop  sign  was  erected  at  the  point  where 
the  Bloom  road  intersects  the  state  highway.   The  evidence  clearly 
shows  that  the  defendant  did  not  stop  before  crossing  the  inter- 
section, but  continued  on  across  and  collided  with  the  Nash  car, 
overturning  it.   As  the  result  of  the  collision,  Walter  H.  Nash 
died  the  same  night  and  Dorothy  Nash,  the  minor  child,  suffered 
several  fractures  of  the  skull,  including  one  at  the  base  of  the 
brain. 

The  defendant  assigns  a  number  of  errors  on  appeal  to  this 
Court,  but  indicates  that  the  appeal  presents  only  two  questions 
for  review,  (First)   Whether  the  plaintiff  sustained  the  burden  of 
proof  in  the  case,  upon  the  element  of  due  care  and  caution  on  the 
part  of  plaintiff's  intestate,  Walter  H.  Nash,  and  the  plaintiff's 
minor  ward;   and   (Secondly)   Whether  the  amounts  of  the  verdicts 
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found  by  the  jury  were  supported  by  sufficient  evidence  of  substan- 
tial damages. 

We  have  carefully  reviewed  the  entire  record  in  this  cause 
and  do  not  feel  that  there  is  any  justification  for  a  reversal 
of  the  judgments  entered  in  the  lov/er  Court.   V/hile  it  is  true 
that  there  is  no  direct  evidence  of  due  care  on  part  of  plaintiff's 
intestate,  the  evidence,  which  clearly  establishes  that  Nash 
was  driving  on  the  state  highway  and  that  Welch  was  approaching 
the  state  highway,  justified  the  conclusion  of  the  jury  that  the 
plaintiff's  intestate  did  not  fail  to  use  due  care  and  caution, 
and  that  the  negligence  of  the  defendant  was  the  cause  of  the 
injury.   The  deceased  had  the  right  to  assume  that  the  defendant 
would  stop  and  nothing  in  his  action  or  in  the  record  tends  to 
show  that  he  was  not  using  due  care  and  caution  in  driving  along 
the  highway.   Similarly,  the  evidence  in  the  record  shows  that 
insofar  as  the  minor  is  concerned  (she  was  less  than  9  years  old 
at  the  time  of  the  accident,  and  was  10  years  old  at  the  time  of 
the  trial),  as  a  result  of  the  accident,  she  stated,  in  a  statement 
which  was  made  part  of  the  record,  that  she  had  no  recollection 
of  the  accident  itself,  although  she  remembers  seeing  the  defend- 
ant's car.   This  statement  was  incorporated  in  a  doctor's  report 
of  the  condition  of  the  minor,  which  v/as  introduced  in  evidence 
without  objection,  even  though  she  did  not  testify. 

Due  care  on  the  part  of  the  plaintiff's  intestate,  and 
the  plaintiff's  ward,  v/as  not  required  to  be  established  by  direct 
and  positive  proof,  but  such  care  on  the  part  of  such  parties  may 
be  inferred  from  the  facts  and  circumstances  in  the  case  (BLUMB  vs. 
GETZ,  366  111.  273;  GRAHAI.1  vs.  DRESSEH ,  292  111.  App.  15). 

As  stated  in  the  case  of  STACK  vs.  EAST  ST.  LOUIS  RY.  CO., 
245  111.  308,  at  page  310,  "Whether  the  evidence  tends  to  prove 
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such  care  is  a  question  of  lav/,  which  a  Court  can  determine 
adversely  to  the  plaintiff  only  when  no  other  conclusion  can 
reasonably  be  drawn  from  uncontradicted  facts  and  from  the  evidence 
favorable  to  the  plaintiff."   Under  the  facts  in  the  record  in  the 
instant  case,  the  question  of  due  care  was  clearly  one  for  the 
jury,  and  the  conclusion  of  the  jury  that  plaintiff's  intestate  and 
plaintiff's  ward  were  in  the  exercise  of  due  care  and  caution  is 
conclusive  upon  this  Court. 

Similarly,  we  do  not  believe  that  there  is  any  basis  for 
the  contention  that  the  verdicts  of  the  jury  were  excessive,  under 
the  facts  in  evidence.   The  testimony  disclosed  that  Walter  H. 
Nash  was  employed  as  an  oil  inspector  for  the  State  of  Illinois, 
for  which  he  received  a  monthly  salary;  that  he  owned  and  operated 
a  grocery  store  in  Wood  River,  Illinois;  and  that  his  health  was 
excellent  at  the  time  of  the  accident.   The  deceased  was  only  44 
years  of  age.   His  family  had  the  right  to  a  reasonable  expectation 
of  pecuniary  benefit  from  his  continued  life.   The  verdict  of 
the  jury  fixing  such  pecuniary  loss  at  $7500.00  is  amply  justified 
by  the  evidence  and  will  not  be  disturbed. 

As  to  the  $2500.00  verdict  for  the  injuries  to  plaintiff's 
minor  ward,  the  evidence  shows  that  the  child  suffered  several 
-^actures  of  the  skull,  was  in  the  hospital  for  four  weeks,  and 
remained  bedfast  for  an  additional  two  weeks,  and  that  it  took  her 
three  weeks  to  learn  to  walk  after  she  left  her  bed.   The  hospital, 
doctor  and  nurses  bills  alone,  amounted  to  $710.30.   The  $2500.00 
verdict  was  clearly  not  excessive  for  such  injuries. 

The  judgments  of  the  Circuit  Court  of  Madison  County 
will,  therefore,  be  affirmed. 

Judgements  affirmed. 
Abstract. 
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CULBERTSON,  J. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Hardin  County,  by  the  terms  of  which  the  defendants,  ALVIN  SMITH, 
GORDON  MOTT,  CLIFFORD  MOTT  and  SOL  WINTERS,  were  permanently 
enjoined  from  "committing  any  acts  that  will  damage  or  injure  mines 
or  equipment  thereon,  and  from  molesting  any  miner  or  other  workman 
whom  plaintiff,  ALFRED  DeSAUTELS,  may  place  at  said  mine,  and  from 
interfering  in  any  way  with  the  plaintiff  in  the  operations  of 
said  mine." 

From  the  evidence  in  this  case  it  appears  that  on  the  8th 
day  of  October,  1943,  the  plaintiff  herein  presented  his  complaint, 
praying  for  an  injunction  restraining  the  defendants  herein  from 
the  entry  upon  and  the  further  operating  of  a  certain  flourspar 
mine  then  under  his  control  under  a  lease  from  the  owners.  Plaintiff 
alleged  that  in  consequence  of  a  special  priority  permit  he  agreed 
with  the  United  States  Government  to  produce  a  thousand  tons  of  ore 
per  month,  and  that  he  employed  the  defendants  herein  for  an 
indefinite  period  of  time  to  mine;  that  he  was  to  furnish  all 
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necessary  machinery  and  equipment  and  defendants  were  to  do  the 
work  of  mining  the  ore  at  a  fixed  price  per  ton.  He  further 
alleged  that  he  had  furnished  all  necessary  machinery  and  equip- 
ment and  paid  the  defendants  for  all  work  done.   The  plaintiff 
further  charged  that  defendants  failed  to  produce  the  required 
tonnage,  thus  endangering  the  loss  of  his  priority  permit,  and 
that  the  owners  of  the  mine  were  threatening  to  cancel  his  lease, 
and  charged  that  the  defendants  carelessly  and  negligently  damaged 
the  machinery  and  refused  to  let  other  miners  work  in  the  mine, 
and  that  they  forcibly  seized  and  took  possession  of  the  mine, 
and  threatened  damage  to  his  property. 

The  defendants,  by  their  answer,  denied  all  of  the  material 
allegations  of  the  complaint,  and  by  way  of  counter-claim  alleged 
they  had  no  knowledge  of  the  alleged  permit  and  agreement  to 
produce  1,000  tons  per  month,  until  about  two  weeks  before  the 
service  of  the  Writ  in  this  case.   They  also  alleged  that  the 
mine  was  old  and  had  long  been  abandoned,  and  that  they  had  per- 
formed arduous  and  dangerous  work  before  reaching  a  producing 
point  in  the  mine,  and  they  also  set  forth  that  whether  the  mine 
contained  ore  in  paying  quantities  was  seriously  doubtful.   They 
alleged  that  the  plaintiff  had  failed  to  furnish  all  machinery 
and  equipment , and  that  the  machinery  and  equipment  furnished  was 
old  and  inadequate  for  the  practical  operation  of  the  mine. 

The  temporary  injunction  was  awarded,  without  notice,  and 
after  a  motion  to  dissolve  same  had  been  overruled,  on  final  hear- 
ing, the  injunction  was  made  permanent,  and  it  is  from  that  decree 
that  this  appeal  is  prosecuted. 

Under  the  evidence  it  appears  that  about  July  1,  1943,  the 
plaintiff  herein  leased  a  long  abandoned  mining  plant  from  the 
owners  thereof , and  that  he  later  orally  contracted  with  the  defend- 


ants  herein  to  reopen  and  to  mine  ore  therefrom.   It  appears  that 
plaintiff  was  to  furnish  the  necessary  machinery  and  equipment  and 
to  provide  props  for  timbering,  and  to  pay  the  premium  on  Workman's 
Compensation  Insurance,  and  to  pay  the  defendants  $3.50  per  ton  for 
all  ore  mined  and  placed  in  a  bin  near  the  mouth  of  the  tunnel. 
This  $3.50  per  ton  vras  subsequently  raised  to  $5.00  per  ton.   The 
defendants  herein  appear  to  have  engaged  in  working  the  mine,  and 
the  relationship  between  them  and  their  employers  seems  to  have 
been  fraught  with  a  great  many  difficulties  from  its  very  inception. 
They  do  not  appear  to  have  had  a  contractual  arrangement  and 
relationship  that  proved  satisfactory  at  all,  and  it  finally 
culminated  in  the  discharge  of  the  defendants  herein  by  the  plain- 
tiff.  When  plaintiff  discharged  the  defendants  it  appears  from  the 
evidence  that  they  refused  to  permit  anyone  to  go  upon  the  premises 
and  a  fair  consideration  of  the  evidence  cannot  but  bring  one  to 
the  conclusion  that  they  did  make  some  threats,  and  that  by  threats 
and  intimidation,  they  refused  the  plaintiff  the  right  to  continue 
to  operate  under  his  lease. 

After  a  very  full  and  complete  hearing,  the  Court,  by  its 
decree,  found,  among  other  things,  that  the  counter-claim  filed  by 
the  defendants  herein  should  be  dismissed  for  want  of  equity, 
except  as  to  the  amount  of  $30.00  due  to  the  defendants  for  mine 
props  placed  in  said  mine  by  them,  and  awarded  them  judgment  for 
that  amount.   The  Court  further  found  that  the  temporary  injunction 
previously  issued,  on  October  8,  1943,  should  be  made  permanent, 
and  the  same  was  made  perman&nt  against  the  defendants,  Alvin 
Smith,  Clifford  Mott,  Gordon  Mott,  and  Sol  Winters,  and  they  were 
permanently  enjoined  and  restrained  from  committing  any  acts  that 
will  damage  or  injure  the  mines  or  the  equipment  thereon,  and  from 
molesting  any  miner  or  other  workman  whom  plaintiff  may  place  in 
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said  mine,  and  from  interfering  in  any  way  with  the  plaintiff  in 
the  operations  of  said  mine. 

Many  assignments  of  error  are  relied  upon  by  the  defendants 
herein  for  reversal  of  this  decree,  it  being  contended  that  the 
Court  erred  in  awarding  a  temporary  injunction,  and  that  he  erred 
in  overruling  the  motion  to  dissolve  the  injunction,  and  that  the 
findings  and  decree  of  the  Court  are  contrary  to  the  manifest 
weight  of  the  evidence,  and  error  is  assigned  on  account  of  certain 
other  findings  of  fact  contained  in  the  decree  making  the  injunction 
permanent.   It  is  also  contended  on  this  appeal  that  the  counter- 
claim should  not  have  been  dismissed  for  want  of  equity. 

We  have  very  carefully  examined  all  of  the  evidence  in 
this  case,  and  given  consideration  to  each  and  every  assignment 
of  error  set  forth,  and  from  an  examination  of  the  evidence  and  a 
consideration  of  the  various  assignments  of  error  as  made,  we 
cannot  but  conclude  that  the  Chancellor  who  heard  this  case  and 
awarded  the  decree,  had  full  and  complete  justification  to  do  so 
under  the  factual  situation  as  the  same  was  developed  in  the 
evidence  on  the  hearing  of  this  case,  and  that  to  do  so  he  acted 
in  accordance  with  the  law.   The  findings  of  a  Ghancellor,  to  whom 
a  cause  is  submitted  for  trial,  without  a  jury,  is  entitled  to  as 
much  weight  on  controverted  questions  of  fact  as  the  verdict  of  a 
jury,  and  will  not  be  set  aside  by  an  Appellate  tribunal,  unless  it 
is  manifestly  against  the  weight  of  the  evidence  (ARLISKAS  vs. 
ARLISKAS ,  343  111.  112;  KOCHMAN  vs.  O'NEILL,  102  App .  475,  affirmed 
202  111.  110;  HEYISAN  vs.  HEYMAN ,  210  111.  524;  D0WCIAL0WICZ  vs. 
KEISTUTO  SAVINGS  &  LOAN  ASS'N,  54  N.  E.  (2d)  71,  322  App.  180). 

This  decree  being  correct  and  proper,  the  same  is  hereby 
affirmed. 

Decree  affirmed. 
Abstract. 
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This  is  an  appeal  by  the  Appellant,  NELL  M.  BELCHER 
{hereinafter  called  Plaintiff)  from  a  judgment  notwithstanding  the 
verdict,  in  favor  of  Appellees,  CITIZENS  COACH  COMPANY,  INC.,  and 
ELIZABETH  KEISER  (hereinafter  called  defendants).   In  the  trial  of 
the  case  in  the  Circuit  Court  of  Madison  County  a  jury  had  returned 
separate  verdicts  finding  in  favor  of  the  plaintiff  and  assessing 
plaintiff's  damages  as  against  the  defendant,  Citizens  Coach 
Company,  Inc.,  at  $800.00,  and  as  against  the  defendant,  Elizabeth 
Keiser,  at  &500.00. 

The  action  was  tried  on  a  complaint  which  charged  the 
defendant,  Coach  Company,  with  ordinary  negligence,  and  the  defend- 
ant, Keiser  (who  is  the  daughter  of  the  plaintiff)  with  willful 
and  wanton  misconduct.   The  accident,  on  the  basis  of  which  the 
action  was  filed,  occurred  on  April  8,  1943,  at  about  eleven 
o'clock  in  the  morning,  on  a  sunny  day,  when  the  pavement  was  dry 
and  the  weather  was  mild.   The  defendant,  Keiser,  was  driving  her 


1. 


husband's  automobile  in  a  southerly  direction  on  Washington  Avenue 
in  the  City  of  Alton,  Illinois.   In  the  automobile  with  defendant 
were  her  infant  child,  another  passenger,  and  her  mother,  the 
plaintiff.   The  plaintiff  was  holding  her  grandchild  upon  her  lap 
as  the  automobile  proceeded  south  toward  the  intersection  of 
Washington  Avenue  and  East  Broadway.   Just  north  of  the  intersec- 
tion of  Washington  Avenue  and  East  Broadway,  Washington  Avenue,  upon 
which  the  automobile  was  traveling,  is  intersected  by  another  street 
called  Bozza  street.   Between  East  Broadway  and  Bozza  streets, 
Washington  Avenue  is  only  slightly  upgrade,  but  beginning  at 
Bozza  street,  Washington  Avenue  rises  to  a  sharp  grade  to  the 
north,  for  a  distance  estimated  at  2,000  feet.   It  is  a  straight 
and  unobstructed  avenue. 

There  was  evidence  to  the  effect  that  one  of  the  motor 
busses  operated  by  defendant,  Coach  Company,  was  parked  on  the  east 
side  of  Washington  Avenue,  just  below  the  Bozza  street  intersection, 
with  its  front  end  headed  into  the  curb,  and  its  rear  end  extending 
out  over  the  center  line  of  the  street.   There  were  other  automo- 
biles parked  along  the  west  side  of  Washington  Avenue  just  below 
Bozza  street.  Another  motor  bus  of  the  defendant  Company  had 
turned  south  from  Bozza  street  and  was  headed  south  on  Washington 
Avenue.   There  was  evidence  to  the  effect  that  this  bus  was  stopped 
east  of  the  west  curb  of  Washington  Avenue  and  was  parked  almost 
directly  across  from  the  north-bound  bus.   The  evidence  indicated 
that  the  result  was  that  the  two  busses  occupied  all  but  5  or  5i 
feet  of  the  traveled  portion  of  Washington  Avenue.   There  was  no 
other  moving  vehicular  traffic  on  Washington  Avenue  between  the 
automobile  being  driven  by  defendant  Keiser,  and  the  parked  busses. 

The  plaintiff,  who  had  been  totally  blind  for  about  four 
years,  was  seated  in  the  front  seat  of  the  automobile  being  driven 
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by  her  daughter,  defendant  Keiser.  Another  passenger  was  also 
seated  between  the  defendant  Keiser,  and  plaintiff.  Defendant 
Keiser 's  child  was  in  plaintiff's  lap.   Just  before  the  car 
started  downgrade  the  car  had  been  stopped  to  prepare  a  bottle 
for  the  child,  and  thereafter  the  defendant  Keiser  started  to 
drive  south,  down  Washington  Avenue  toward  Bozza  street.   The 
evidence  shows  that  when  she  got  within  about  180  feet  of  the 
Bozza  street  intersection  she  saw  the  busses  of  the  defendant 
Coach  Company  and  the  position  of  the  busses.   She  could  have 
avoided  the  collision  which  followed  by  stopping  her  car,  or  turn- 
ing into  a  filling  station  entrance  at  the  Bozza  street  inter- 
section, or  into  Bozza  street,  but  she  did  neither  and  continued 
forward  without  decreasing  her  speed,  until  she  struck  the  rear 
end  of  the  bus  that  was  parked  on  the  east  side  of  Washington 
Avenue.   There  was  also  evidence  that  about  four  or  five  seconds 
before  the  collision,  the  defendant  Keiser  said,  "We  are  going  to 
have  a  wreck,"  and  that  the  plaintiff  said,  "Why  don't  you  stop?" 
The  Keiser  car  had  proceeded  at  a  speed  of  about  30  miles  per  hour, 
without  slackening  of  speed.   The  defendant  Keiser  stated  that  she 
thought  there  was  room  enough  for  the  width  of  a  car  between  the 
two  busses,  but  that  all  of  the  space  except  about  5  or  5\   feet 
was  occupied  by  the  busses  and  she  therefore  struck  the  bus  that 
was  parked  at  an  angle,  near  the  rear  wheel.   The  Keiser  automobile 
was  near  the  center  of  the  intersection  at  the  time.   The  collision 
caused  the  Terraplane  automobile  of  the  defendant  Keiser  to  be 
completely  demolished,  and  as  a  result  thereof,  plaintiff  suffered 
a  severe  fracture  of  her  right  kneecap.   After  the  accident  she  was 
taken  to  the  Alton  hospital  where  an  operation  was  performed  and 
the  broken  fragments  of  the  kneecap  were  reunited.   She  remained 
in  the  hospital  for  five  or  six  days  after  the  operation,  and 
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remained  in  bed  at  home  for  about  three  months.  At  the  time  of  the 
trial  she  was  still  in  pain,  and  was  unable  to  move  about  freely 
because  of  her  injury.   The  evidence  indicated  that  her  knee  is 
90$  stiff,  and  that  the  condition  is  permanent.  The  medical 
expenses  amounted  to  about  $4-50.00. 

At  the  request  of  the  defendant,  separate  verdicts  were 
returned  by  the  jury,  as  we  have  previously  indicated.  Motions  for 
judgment  non  obstante  veredicto  were  filed  by  defendants  and 
plaintiff  filed  a  motion  for  new  trial  on  the  ground  that  the 
verdicts  did  not  adequately  compensate  her  for  the  injuries  and 
damages  she  sustained.   The  Court  below  allowed  the  motion  for 
judgments  notwithstanding  the  verdict  as  to  both  defendants,  and 
at  the  same  time  sustained  the  plaintiff's  motion  for  a  new  trial 
and  ordered  a  new  trial  in  the  event  the  motions  for  judgment 
notwithstanding  the  verdict  were  reversed  in  the  Appellant  Court. 
It  is  contended  by  the  plaintiff -appellant  that  the  Court  erred  in 
entering  judgment  notwithstanding  the  verdict  as  to  each  of  the 
defendants. 

(The  sole  question  raised  by  the  motions  for  judgment  not- 
withstanding the  verdict,  in  common  with  that  of  a  motion  to  direct 
a  verdict,  is  whether  the  evidence  produced  by  plaintiff,  together 
with  all  reasonable  inferences  drawn  therefrom  in  its  aspect  most 
favorable  to  the  plaintiff,  tends  to  prove  any  cause  of  action 
stated  in  the  complaint  ( TODD  vs .  S .  S .  KRESGE  CO . ,  38U   111.  524; 
MERLO  vs.  PUBLIC  SERVICE  CO.,  381-111.  300).   If  so,  the  weight 
and  credibility  to  be  attached  to  plaintiff's  evidence  and  other 
facts  and  circumstances  shown,  are  questions  for  the  jury. 

In  the  instant  case  there  was  evidence  that  the  defendant 
Coach  Company  had  parked  its  busses  in  such  manner  as  to  almost 
entirely  obstruct  the  street.   The  parking  of  the  south-bound  bus 
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on  the  roadway  side  of  vehicles  parked  on  the  west  curb  of  Washing- 
ton Avenue,  and  the  parking  of  the  north-bound  bus  at  an  angle  on 
the  east  curb  of  the  street,  were  in  violation  of  provisions  of 
the  Motor  Vehicle  Act  (Chapter  95i  ILLINOIS  REVISED  STATUTES, 
Sections  187  (Par.  12),  188).   The  blocking  of  a  highway  or  over- 
crowding of  a  pavement  has  been  held  to  constitute  negligence  which 
could  constitute  a  proximate  cause  of  a  collision,  even  though 
negligence  of  a  third  party  intervened  in  the  chain  of  events 
leading  to  the  injury  (RHQDEN  vs.  PEORIA  CREAMERY  CO.,  278  111. 
App.  452,  2,67)  . 

There  was,  thus,  evidence  in  this  case  on  the  basis  of  which 
a  jury  could  be  justified  in  concluding  that  the  defendant  Coach 
Company  was  negligent  and  that  such  negligence  was  a  proximate 
cause  of  the  injury  to  plaintiff.   The  question  of  plaintiff's  due 
care  was  one  for  the  jury  to  determine  (HELL./IG  vs.  LOMELINO ,  309 
App.  369,  375).,  and  under  the  facts,  plaintiff  was  not  chargeable 
with  the  negligence  of  the  defendant  Keiser  (THOMPSON  vs.  ATCHISON, 
T.  &  S.  F.  Ry.  CO. ,  258  111.  App.  123,  131).   Under  the  facts,  the 
question  of  whether  or  not  defendant  was  negligent  was  for  the 
exclusive  determination  of  the  jury,  and  it  v/as  error  to  sustain 
a  motion  for  judgment  notwithstanding  the  verdict  as  to  defendant 
Coach  Company ^ 

As  to  the  willful  and  wanton  charge  against  the  defendant 
Keiser,  the  only  evidence  in  the  record  which  would  tend  to  give 
support  to  such  charge  was  recited  above  in  the  statement  of  facts 
to  the  effect  that  defendant  did  not  reduce  her  speed  or  turn  away 
into  the  oil  station  driveway,  or  Bozza  street,  and  that  she  saw 
that  the  accident  would  probably  occur  and  did  not  apply  her  brakes 
so  as  to  avoid  it.   We  do  not  believe  that,  under  the  facts,  it  is 
a  case  for  the  application  of  the  willful  and  wanton  doctrine.   To 
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constitute  a  willful  and  wanton  act  the  party  doing  the  act  or 
failing  to  do  the  act  must  be  conscious  of  his  conduct,  and  though 
having  no  intent  to  injure,  must  still  intentionally  disregard 
that  known  duty  necessary  to  the  person  or  property  of  another  in 
a  manner  that  constitutes  a  conscious  indifference  to  consequences 
(BARTOLUCCI  vs.  FALLETI ,  382  111.  168;  WALLDREN  STRESS  CO.  vs. 
KRUG,  291  111.  472;  CLARKE  vs.  STORCHAK,  384  111.  564). 

In  the  instant  case,  a  review  of  the  record  fails  to 
disclose  any  evidence  which  would  give  support  to  the  conclusion 
that  there  was  an  intentional  disregard  of  a  known  duty  necessary 
for  the  safety  of  the  person  of  her  mother  on  part  of  the  defendant 
Keiser.   Her  testimony  is  to  the  effect  that  she  thought  that  there 
was  enough  space  between  the  two  busses  and  that  that  was  the 
apparent  reason  she  did  not  slow  down  or  turn  into  the  intersection, 
That  defendant  Keiser  was  guilty  of  negligence  is  unquestionable, 
but  there  was  no  basis  for  submitting  the  issue  of  willful  and 
wanton  misconduct  on  the  part  of  defendant  Keiser  to  the  jury, 
under  such  state  of  the  evidence,  and  the  conclusion  of  the  Court 
that  a  motion  for  judgment  notwithstanding  the  verdict  should  be 
granted  as  to  the  judgment  against  defendant  Keiser,  was  clearly 
property 

The  action  of  the  Trial  Court  in  allowing  the  motion  for 
new  trial  and  in  granting  a  new  trial  for  plaintiff  was  justified 
on  the  basis  of  the  inadequacy  of  the  verdicts  in  view  of  the 
extent  of  the  injury  suffered  by  plaintiff  (MONTGOMERY  vs.  SB10N, 
309  111.  App.  $16;  LINA  vs.  GELLES,  314  111.  App.  659).   Under  Rule 
22,  ILLINOIS  REVISED  STATUTES,  Chapter  110,  Section  259.22,  the 
plaintiff  obviously  had  the  right  to  file  a  motion  for  new  trial 
and  the  Court  in  entering  an  order  thereon  had  the  right  to  grant 
the  new  trial,  contingent  upon  reversal  of  the  judgments  entered 
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notwithstanding  the  verdict.   It  was  apparently  the  intent  of  the 
Legislature  and  the  Supreme  Court  to  eliminate  circuity  of  action 
and  to  provide  for  the  making  of  motions  for  new  trial  in  the 
Trial  Court  after  the  close  of  the  case  and  prior  to  appeal.  We 
have  been  unable  to  discover  any  cases  and  have  been  referred  to 
none  which  determine  when  a  party  whose  verdict  has  been  set  aside 
upon  motion  for  judgment  notwithstanding  the  verdict,  is  required 
to  make  a  motion  for  new  trial.   The  making  of  such  motion 
immediately  thereafter  in  the  Trial  Court  was  obviously  timely. 
We  are  not  required,  in  this  case,  to  determine  whether  such 
motion  could  be  made  after  reversal  of  judgment  on  appeal. 

The  judgment  of  the  Circuit  Court  of  Madison  County  in 
bar  of  plaintiff's  action  as  against  defendant,  CITIZENS  COACH 
COMPANY,  INC.,  is  accordingly  reversed,  and  such  cause  is  remanded 
to  the  Circuit  Court  of  Madison  County  for  further  proceedings  in 
accordance  with  the  views  expressed  in  this  opinion.   The  judgment 
of  such  Circuit  Court  in  bar  of  the  action  against  the  defendant, 
ELIZABETH  ICEISER,  is  herewith  affirmed. 

Reversed  and  remanded  in  partf 
Affirmed  in  part. 
Abstract 
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APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

William  J.  Sheppard,  as  employer,  brought  suit  under 
section  29  of  the  Workmen's  Compensation  Act  (111*  Rev.  Stat. 
1943,  eh.  48,  pars.  138  et  seq.)  to  recover  damages  for  in- 
juries sustained  by  Gustav  Olson,  his  employee,  who  was 
struck  by  one  of  defendants1  cars  while  in  the  course  of 
his  employment.  Sheppard  paid  Olson  $4,00©  disability  and 
$176  for  necessary  first  aid,  medical,  surgical  and  hospital 
services  under  an  award  of  the  industrial  commission,  and 
thereafter  filed  suit  against  defendants  t©  recover  that 
amount.  The  jury  returned  a  verdict  for  $4,176  in  favor  of 
Sheppard,  Motions  for  judgment  notwithstanding  the  verdict 
and,  in  the  alternative,  for  a  new  trial,  were  filed  by  the 
defendants  and  overruled,  and  thereafter  judgment  was  entered 
on  the  verdict,  from  which  defendants  appeal. 

The  salient  facts  disclose  that  Sheppard  had  a  con- 
tract with  the  city  to  repave  Fullerton  avenue,  an  east  and 
west  street,  outside  of  the  street  ear  right-of-way,  from 
Ashland  to  Western  avenues.  At  about  1700  west  the  Chicago 
and  North  Western  Railway  passes  over  Fullerton  avenue  by 
means  of  a  viaduct,  underneath  which  the  street  is  depressed, 
with  an  incline  on  both  sides  up  to  the  normal  level  of  the 
street.  The  distance  from  the  street  car  tracks  to  the  south 
curb  is  about  20  feet.  The  paving  had  progressed  on  the  south 
side  of  Fullerton  from  Ashland  to  the  viaduct.  Between  the 
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south  rail  of  the  east  bound  street  car  track  and  the  curb 
there  was  a  trench  about  one  foot  deep  and  some  eighteen 
inches  wide,  in  which,  bricks  were  thereafter  to  be  laid.  The 
overhang  of  street  cars  used  on  'F'ullerton  avenue  extended 
twenty- two  inches  beyond  the  rail.  Adjoining  the  viaduct  M 
the  east  was  an  alleyway  from  twelve  to  twenty  feet  wide, 
running  from  the  street  to  the  south.  The  construction  crew 
had  a  wooden  bridge,  made  of  loose  boards,  which  they  had  placed 
north  and  south  over  the  soft  concrete  so  as  to  avoid  walking 
thereon.  The  accident  occurred  in  the  early  evening  of  October 
11#  19 38.  The  read  between  Ashland  and  V/estern  avenues  was 
blocked  all  the  way,  and  there  were  construction  signs  placed 
at  intersections  reading,  "Road  under  Construction}  travel  at 
your  risk,"  Torpedo  lights  were  put  up  on  the  south  side  of 
the  street  car  tracks  while  the  paving  was  being  done.  These 
lights  burned  four  or  five  inches  high  and  were  placed  from 
twenty-five  to  fifty  feet  apart  all  along  the  way  and  at  in- 
tervals of  about  twenty  feet  where  the  men  were  working* 

On  the  day  of  the  accident  Gustav  Olson,  the  injured 
employee,  reported  for  work  at  about  4:30  p.m»  The  concrete 
had  been  poured  before  he  arrived.  His  duty  consisted  of  edging 
or  smoothing  the  concrete  as  a  final  operation  in  constructing 
the  pavement.   t  the  time  of  the  accident  Olson  was  working 
opposite  the  eenter  of  the  alleyway,  about  six  feet  west  of  the 
wooden  bridge,  in  a  trench  or  ditch  about  a  foot  deep  and 
eighteen  inches  wide,  using  his  "edger"  and  a  cloth  to  smooth 
the  edges  of  the  concrete,  working  with  Ms  right  hand,  stooping 
over  and  facing  toward  the  southeast.  In  doing  his  work  he  would 
move  back  and  forth  and  change  his  position,  and  there  is  soma 
conflict  in  the  evidence  as  to  whether  he  was  standing  in  the 
ditch  at  the  time  of  the  accident  or  to  the  south  thereof.  He 
testified  that  he  was  in  the  ditch,  saw  a  bright  light,  whloh  waa 
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evidently  the  headlight  of  the  street  car  as  it  emerged  from 
the  depression  under  the  viaduct  to  the  street  level,  and 
heard  the  rumble  of  wheels  just  as  the  street  car  struck 
and  threw  him  out  of  the  trench,  and  that  no  gong  or  bell 
was  sounded  by  the  motorman  before  the  impact.  Olson  had 
been  a  cement  finisher  since  1917*  was  J>9  years  of  age  at 
the  time  of  the  accident  and  in  good  health,  having  had 
only  one  injury  about  fifteen  years  previously.  He  was 
rendered  unconscious,  picked  up  by  Charles  Liebal,  the 
foreman  in  eharge  of  the  crew,  with  the  aid  of  another 
man,  and  carried  across  the  street,  where  he  regained 
consciousness  before  being  taken  to  the  hospital. 

Liebal  had  just  completed  running  an  expansion  joint 
in  the  concrete  next  to  the  bridge  and  saw  Olson  working  in 
the  trench  about  six  feet  from  the  bridge  immediately  before 
he  was  struck.  Preceding  the  accident  Liebal  walked  on  the 
bridge  to  the  sidewalk  and  then  in  a  southeasterly  direction 
across  the  sidewalk,  with  his  back  turned  toward  the  street 
car.  He  first  saw  the  street  car  when  it  came  out  from  under- 
neath the  viaduct.  He  testified  that  the  car  was  approaching 
about  thirty  miles  an  hour.  Olson  was  then  about  twenty  feet 
from  him,  and  Liebal  states  that  he  did  not  have  time  to  say 
anything  or  utter  a  warning  to  anybody  before  the  accident 
occurred.  When  he  first  noticed  the  light  of  the  street  car 
he  turned  around,  and  almost  instantaneously  both  the  wooden 
bridge  and  Olson  were  rolling  along  on  the  concrete.  The 
impact  moved  the  bridge  about  four  or  five  feet  and  Olson  was 
lying  thirty  to  forty  feet  from  where  he  had  been  standing. 
Liebal  testified  that  he  did  not  hear  the  noise  of  the  car, 
but  saw  the  light,  and  that  no  bell  or  warning  was  sounded. 
Carl  Reinmiller,  the  motorman,  testified  on  direct 
examination  that  when  he  passed  over  the  depression  under  the 
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viaduct  he  saw  Olson  about  seventy-five  feet  ahead  on  a  plank 
running  from  the  rail  to  the  curb  and  that  he  rang  his  gong  and 
slightly  stepped  up  the  speed  of  his  car;  that  when  the  car 
was  within  ten  feet  of  Olson  it  was  going  about  twelve  miles 
an  hour;  that  Olson  was  stooped  over,  facing  southeast,  about 
six  feet  from  the  railj  that  Olson  then  started  to  back  up  and 
as  he  did  so  ueinmiller  sounded  the  gong  and  applied  his  brakes; 
that  he  heard  Olson  strike  the  side  of  the  door,  and  when  he 
looked  out  saw  him  lying  on  the  street  at  about  the  center  of 
the  car  and  approximately  three  feet  from  the  bridge.  On 
cross-examination  Reinmiller  stated  that  there  were  no  men 
working  under  the  viaduct;  that  when  he  saw  Olson  seventy-five 
feet  ahead  he  was  three  feet  from  the  rail  and  took  one  step  to 
the  south,  Reinmiller  then  started  to  pick  up  speed.  He  was 
then  about  twenty-five  feet  from  Olson,  having  traveled  fifty 
feet,  and  Olson  was  about  six  feet  away,  bending  over,  working. 
He  states  that  Olson  then  took  one  step  back  and  the  car  Mwas 
right  on  top  of  him,"  according  to  his  version  of  the  accident, 
Olson  backed  into  the  side  door  of  the  car  and  Olson's  face  was 
never  turned  toward  the  street  ear  at  any  time.  It  appears  that 
Reinmiller' s  deposition  had  been  taken  in  December  1938 #  prior 
to  the  trial,  and  upon  hearing  plaintiff's  counsel  showed  some 
minor  discrepancies  between  the  statements  then  made  and  his 
testimony  adduced  upon  the  trial* 

Another  witness  for  defendants,  Frank  Cirocke,  operated 
an  automobile  repair  shop  on  the  north  side  of  Fullerton  avenue 
about  180  feet  east  of  the  alley.  He  was  the  only  other  occur- 
rence witness  who  testified  upon  the  hearing.  According  to 
Cirocke,  Olson  was  working  about  150  feet  east  of  tne  viaduct 
on  the  south  side  of  the  street,  and  he  noticed  the  street  car 
under  the  viaduct,  traveling  five  or  ten  miles  an  hour. 
Before  the  accident  he  observed  a  man  (Olson)  working 
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there,  who  ,as  standi^  about  four  or  five  feet  from  the  rails, 
facing  east.  As  the  car  came  up  the  grade  he  heard  a  crash  of' 
brakes,  ran  over  and  saw  Olson  lying  on  the  pavement  three 
feet  east  of  the  plank  which  they  called  a  bridge,  and  lying 
about  the  center  of  the  street  car.  He  viewed  the  aecident 
at  an  angle  of  about  forty-five  degrees  and  could  not  see 
the  actual  impact* 

Beth  parties  were  admittedly  subject  to  the  provisions 
of  the  workmen's  Compensation  Act,  and  it  may  therefore  be 
conceded  that  it  was  incumbent  on  plaintiff,  both  by  his 
pleading  and  proof,  to  bring  himself  within  the  requirements 
of  the  statute  as  a  condition  to  his  right  of  recovery. 
(Hartray  yt  Chicago  Railways  Co.,  290  111.  8^  Carlin  V. 
i^erlesjLgas  LisfrJLCjt.,  283  111*  142;  In  re  Estate  of  juli* 
B*Jla£k£iffe,  306  ill.  22.)  The  applicable  part  of  section 
29  reads  as  follows:   »7mere  an  injury  or  death  for  which 
compensation  is  payable  by  the  employer  under  this  Act  was 
not  proximately  caused  by  the  negligenee  of  the  employer  or 
his  employees,  and  was  caused  under  circumstances  creating  a 
legal  liability  for  damages  in  some  person  other  than  the 
employer  to  pay  damages,  such  other  person  having  also  elected 
to  be  bound  by  this  Act,  or  being  bound  thereby  under  section 
three  (3)  of  this  Act,  then  the  right  of  the  employee  or 
personal  representative  to  recover  against  such  other  person 
shall  be  transferred  to  his  employer  and  such  employer  may 
bring  legal  proceedings  against  such  other  person  to  recover 
the  damages  sustained,  in  an  amount  not  exceeding  the  aggregate 
amount  of  compensation  payable  under  this  Act,  by  reason  of 
the  injury  or  death  of  such  employee."  As  the  principal  ground 
for  reversal  defendants  take  the  twofold  position  (1)  that  the 
complaint  does  not  state  a  cause  of  action  under  section  29 j 
and  (2)  that  plaintiff  failed  to  show  affirmatively  not  only 
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tliat  Olson  was  in  the  exercise  of  due  care  for  Ms  own  safety, 
but  that  "all  of  his  [Sheppard's]  employees"  were  likewise 
free  from  negligence. 

With  respect  to  the  first  contention,  it  appears  that 
the  complaint  substantially  alleged  that  on  October  11,  1938 
Olson  was  employed  by  plaintiff  in  connection  with  paving 
work  being  done  on  Fullerton  avenuej  that  "then  and  there  *»• 
the  plaintiff,  William  J.  Sheppard,  and  said  Gustav  Olson,  and 
each  of  them,  were  in  the  exercise  of  ordinary  care  for  the 
safety  of  said  Gustav  Olson;"  that  defendants,  by  their  agents 
or  servants,  were  operating  and  controlling  a  certain  street 
car  in  an  easterly  direction  along  and  upon  Fullerton  avenue; 
that  there  were  divers  signs  erected  along  the  street  reading 
"Road  under  Construction,"  and  in  addition  thereto  the  highway 
was  well  lighted  by  means  of  torpedo  lights;  that  defendants, 
by  their  agents  or  servants,  were  guilty  of  one  or  more  acts 
of  negligence  specified  in  the  complaint}  that  as  a  proximate 
result  of  said  negligence  and  misconduct  on  the  part  of  defend- 
ants, Olson  was  injured;  that  plaintiff  and  defendants  were 
operating  under  the  provisions  of  the  'Vorkmen's  Oompensetion 
Act;  that  Olson  was  acting  in  the  scope  of  his  employment  by 
plaintiff ;  that  subsequent  t©  the  injury  he  applied  for  adjust- 
ment of  his  claim  with  the  Industrial  commission  of  Illinois, 
naming  plaintiff  as  e  respondent;  that  pursuant  to  hearing, 
Olson  was  awarded  the  sum  of  $4,000,  in  addition  to  necessary 
first  aid,  medical  and  hospital  expenses;  and  that  by  reason 
of  the  negligence  and  misconduct  of  defendants,  plaintiff 
became  entitled  to  recover  the  amount  of  the  award  by  the 
industrial  commission.  Defendants'  answer  denied  "that 
plaintiff  or  his  employe,  Gustav  Olson,  was  in  the  exercise 
of  ordinary  ctre  for  the  safety  of  said  Gustav  Olson,  at  any 
of  the  times  mentioned,"  and  also  denied  substantially  all 
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the  material  averments  of  the  complaint,  including  the  manner 
in  which  Olson  is  alleged  to  have  been  injured  and  his  right 
of  recovery. 

The  condition  of  liability  was  such  that  the  complaint 
could  have  been  amended  if  defendants  had  challenged  its  in- 
sufficiency by  appropriate  motion  (Holden  v.  Schley^  35?  HI* 
545),  and  if  defendants  felt  that  other  employees  might  possibly 
i^ye  been  involved,  they  could  have  requested  a  more  specific 
statement  in  accordance  with  paragraph  1  of  section  42  of  the 
Civil  Practice  Act  (111.  Rev,  Stat.  19*3>  eh.  110,  par,  166), 
or  they  could  have  challenged  the  complaint  by  appropriate 
motion}  but  by  their  failure  to  object  to  the  sufficiency  of 
the  complaint  and  by  proceeding  to  trial  on  the  allegations 
thereof  and  the  averments  of  their  answer,  they  waived  the 
objection  as  to  form  or  substance.  Starr. yt  Kossin,  302  HI* 
App,  325.  Moreover,  it  appears  that  the  only  motion  filed  by 
defendants  was  for  a  directed  verdict,  and  such  a  motion  could 
not.  question  the  legal  sufficiency  of  the  complaint.  Farmer. 
V*  Alton  Bld^  &  Loan  Ass'n,  294  111.  App,  206.  It  also 
appears  that  defendants  offered  instruction  No,  12,  which 
was  given  by  the  court  and  which  reads  as  follows?  "Before 
plaintiff,  Wm.  J.  Sheppard,  can  recover  in  this  case  under 
his  complaint  against  the  street  railway  companies,  he  must 
prove  each  of  the  following  propositions  by  a  preponderance 
of  the  evidence:  (1)  That  Gustav  Olson  was  in  the  exercise 
of  due  care  and  caution  for  his  own  safety  at  and  just  before 
the  time  of  the  accident;  (2)  That  defendants  were  guilty  of 
the  particular  negligence  charged  in  the  complaint,  (3)  That 
such  alleged  negligence  (if  in  fact  there  was  negligence)  was 
the  proximate  cause  of  the  accident,  (4)  That  Gustav  Olson 
was  not  guilty  of  any  negligent  act  contributing  in  any  way 
to  cause  the  injury  complained  of.  (5)  That  the  injury  to 
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Gustav  Olson  was  n©t  proximately  caused  by  the  negligence  of 
plaintiff  or  the  employees  of  Wm.  J.  oheppard.  If  after 
considering  all  the  evidence,  you  believe  that  plaintiff 
has  failed  to  prove  any  one  of  the  foregoing  propositions 
by  a  preponderance  of  the  evideneo  then  you  should  find 
the  defendants  not  guilty*"  After  verdict,  defendants  did 
not  file  a  motion  in  arrest  of  judgment,  but  merely  stated 
generally  in  their  motion  for  a  judgment  notwithstanding 
the  verdict  that  the  complaint  was  insufficient.  It  there- 
fore appears  that  the  contention  concerning  the  purported 
defect  was  raised  for  the  first  time  in  this  court.  A 
similar  situation  arose  ia  Carson-Payson  Go.  v.  Peoria 
lerrazzo  Co«f  288  111.  App.  ?83,  wherein  all  the  parties 
involved  came  within  the  provisions  of  the  requirements  of 
the  Worlsmen's  Compensation  Act.  The  jury  in  that  case  re- 
turned a  verdict  in  favor  of  the  plaintiff  employer,  and  the 
trial  court  entered  judgment  for  defendant  notwithstanding 
the  verdict.  In  reversing  the  judgment  the  court  called 
attention  to  defendant's  contention  that  the  complaint  was 
fatally  defective  in  that  It  failed  to  allege  that  plaintiff 
was  free  from  contributory  negligence,  and  in  answer  to  that 
contention  said.*   "Conceding  that  the  complaint  in  the  instant 
case  was  defective  in  that  there  was  no  allegation  to  the 
effect  that  appellant  [plaintiff]  was  free  from  contributory 
negligence,  that  defect  was  not  objected  to  in  the  trial  court 
and  under  the  provisions  of  section  42  of  the  Civil  Practice 
Act,  which  provides  that  all  defects  in  pleadings,  formal  or 
substantial,  not  objected  to  in  the  trial  court  are  waived, 
the  sufficiency  of  this  complaint  cannot,  for  the  first  time, 
be  challenged  in  this  court.  Appellee  [defendant],  in  the 
trial  court,  never  filed  any  motion  in  the  nature  of  a 
demurrer  to  dismiss  the  complaint.  It  never  filed  any  motion 
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in  arrest  of  judgment,  did  n©t  question  the  sufficiency  ©f  the 
complaint  in  its  answer  and  did  not  urge  any  defect  in  pleading 
as  a  reason  in  support  of  its  motion  for  judgment  notwithstanding 
the  verdict.  ***  Furthermore,  counsel  for  appellee  and  the  trial 
court  both  treated  the  complaint  as  sufficient  in  this  respect 
inasmuch  as  the  record  discloses  that  the  instruction©  offered 
by  the  defendant  **♦  and  given  by  the  court,  told  the  jury,  not 
only  once  but  several  times,  that  proof  of  due  care  on  the  part 
of  plaintiff,  as  well  as  ©f  King  [the  injured  ©mpl©yee],  was 
a  material  allegation  ©f  plaintiff's  complaint  and  that  unless 
such  allegation  was  proven  by  a  greater  weight  ©f  the  evidence, 
the  jury  should  find  the  defendant  net  guilty, »  We  think  the 
Car  son-Pay  son  case  is  a  fair  expression  of  the  law  applicable 
to  the  circumstances  here  presented.  Defendants  at  all  times 
treated  the  complaint  as  sufficient,  denied  the  allegations 
thereof,  offered  instructions  which  raised  primarily  only 
questions  of  fact,  filed  no  motion  in  arrest  of  judgment,  and 
in  fact  never  made  the  contention  that  the  complaint  was  in- 
sufficient until  the  matter  was  presented  here  on  appeal* 

The  second  principal  defense  interposed  is  that  plain- 
tiff failed  to  prove  that  all  of  his  employees  were  in  the 
exercise  of  due  care  for  the  safety  of  Gustav  Olson.  Upon 
the  record  presented  there  was  only  one  other  employee  in- 
volved, Charles  Liebal,  the  foreman.  Defendants  insist  that 
since  plaintiff  seeks  to  recover  under  section  29  of  the  Act, 
he  must  bring  himself  within  the  conditions  and  requirements  ©f 
the  statute  and  affirmatively  prove  that  Liebal,  as  well  as 
Olson,  was  in  the  exercise  of  care  for  Olson's  safety.  W© 
have  already  indicated  from  an  examination  of  the  record  that 
Liebal  could  not  have  warned  Olson  in  time  to  have  avoided  the 
accident.  As  the  street  car  approached  he  was  20  feet  or  more 
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from  Olson,  with  his  back  turned  toward  him,  and  facing  to 
the  south.  He  first  became  aware  of  the  car  because  of  its 
lights  as  it  emerged  from  the  viaduct  about  40  feet  away,  and 
noticed  its  speed  as  he  began  to  turn  around.  Liebal  expressed 
the  opinion  that  the  ear  was  going  30  miles  an  hour  up  the  in- 
cline, without  sounding  any  warning,  and  before  he  had  a  chance 
to  turn  completely,  the  car  had  struek  Olson  with  such  force 
as  to  hurtle  him  through  the  air  some  30  or  40  feet  into  the 
wooden  bridge,  which  was  moved  about  five  feet  by  the  impact, 
and  caused  a  fracture  of  almost  all  the  ribs  on  the  right  side 
of  Olson's  body.  Plaintiff's  counsel  figure  that  a  street  ear 
proceeding  at  the  rate  of  30  miles  an  hour,  would  travel  a 
distance  of  40  feet  in  less  than  one  second.  The  evidence 
disclosed  that  the  accident  occurred  about  40  feet  east  of 
the  viaduct.  Under  the  cireumstanoes  the  jury  was  justified 
in  believing  that  Liebal  had  no  opportunity  to  warn  Olson  in 
sufficient  time  to  avert  the  accident. 

Defendants  rely  strongly  on  O'Brien  v.  Chicago  City 
Ry.  Co.,,  216  111.  App«  115,  which  was  subsequently  reversed 
by  the  Supreme  court.  The  O'Brien  case  does  not  indicate  that 
the  plaintiff  was  obliged  to  account  for  the  action  of  all  his 
employees,  and  we  know  of  no  case  which  goes  so  far  as  to  hold 
that  a  plaintiff  employer,  suing  under  section  29  of  the  *.et, 
has  the  burden  of  affirmatively  proving  that  everyone  of  the 
employees  on  the  job  was  free  from  negligence.  Conceivably, 
there  may  be  numerous  workmen  employed  when  an  accident 
occurs,  and  none  of  the  authorities  cited  and  argued  hold* 
that  a  plaintiff  employer  would  have  to  affirmatively  show 
that  all  of  them  were  free  from  negligence  in  order  to 
recover.  Moreover,  defendants  offered  no  evidence  tending 
to  show  that  any  employee,  other  than  Liebal,  was  present 
and  in  a  position  to  warn  Olson.  In  fact,  Liebal  and  Olson 


—        — 

.  ■ 

.  I.  _    '  - 

■ 

•  i 

w'"SO 
1  ' 
<  ■  . 

star 

■ 

„ 


-11- 

were  the  only  ones  present  at  the  scene  of  the  accident. 

In  discussing  section  29  ©f  the  Workmen's  Compensation 
Act,  Angerstein,  in  his  work  on  that  subject,  states  in  seetion 
633*  Page  973#  that  "The  basis  of  the  employer's  right  to  re- 
cover against  the  third  party,  where  all  parties  are  under  the 
act,  is  that  the  injury  or  death  of  the  employee  was  not  proxi- 
mately eaused  by  the  negligence  of  the  employer  or  his  employee, 
and  was  caused  under  circumstances  creating  a  legal  liability 
for  damages  in  the  third  party.  In  other  words,  the  question 
in  a  proceeding  by  the  employer  to  recover  from  the  third  party 
is  a  question  whether  the  injury  ©r  death  was  proximately 
Caused  by  the  employer  or  his  employee.  If  the  injury  or 
death  was  proximately  caused  by  the  negligence  of  the  employer 
©r  his  employee  there  could  be  no  recovery  from  the  third 
party."  The  immediate  question  presented  in  a  proceeding  by 
the  employer  t©  recover  from  a  third  party  is  whether  the  injury 
was  proximately  eaused  by  the  employer  or  his  employee.  In 
determining  that  question  the  jury  has  a  right  to  determine 
whether  any  negligence  of  the  plaintiff,  which  in  the  instant 
proceeding  would  have  to  be  through  his  agents  because  plain- 
tiff was  not  present,  proximately  caused  Olson's  injury,  or 
whether  Olson's  own  conduct  proximately  contributed  thereto. 
That  question  was  answered  adversely  to  defendants. 

It  is  also  urged  that  the  verdict  of  the  jury  was 
contrary  to  the  manifest  weight  of  the  evidence.  It  may  ©e 

conceded  that  the  testimony  of  the  eyewitnesses  was  con- 
flicting. Plaintiff  claims  that  Olson  was  working  in  the 
diteh  immediately  to  the  south  of  the  street  car  track,  that 
the  car  approached  at  an  excessive  rate  of  speed  without  any 
warning,  that  the  street  was  well  lighted,  and  that  Olson  was 
in  the  exercise  ©f  due  eare  for  his  own  safety.  With  respeot 
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to  Liebal,  it  was  also  a  question  of  fact  whether  he  could 
nave  warned  01mm  in  time  to  avert  the  accident*  Defendants 
presented  the  theory  that  oisoa  was  working  several  feet  to 
the  south  of  the  track  and  backed  into  tne  side  of  the  car 
as  it  approached.  It  was  for  the  jury  to  weigh  the  evidence* 
determine  the  credibility  of  the  witnesses  and  decide  how  the 
accident  happened.  Hegligenee  ana  contributory  negligence  are 
measured  by  the  same  standard,  the  failure  to  exercise  ordinary 
care,  and  in  attempting  to  prove  their  respective  theories, 
plaintiff  and  defendants  are  both  entitled  to  have  the  same 
scales  used  in  weighing  the  testimony  presented,  jchmidt  vn 
Anderson,  301  ill.  4pp.  28 j  Blumb  v.  Getq,  306  111.  273.  Both 
of  these  oases,  and  other  decisions  which  might  be  cited,  hold 
that  the  question  of  proximate  cause  is  one  of  fact  for  the 
Jury. 

Complaint  is  made  of  various  instructions  given  and 
refused.  We   have  examined  the  criticism  leveled  at  these  in- 
structions, and  although  we  think  some  of  them  might  have  been 
couched  in  more  appropriate  language,  they  were  on  the  whole 
fair  and  free  from  reversible  error. 

For  the  reasons  indicated,  the  judgment  of  the  Circuit 
court  should  be  affirmed,  and  it  is  so  ordered. 

jaDGilBHT  AFFIRMED. 
Sullivan,  j ;-.  J,,  and  icanlan,  J,,  concur. 
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RAY  LANGEN,  ) 

Appellant ,  ) 

)  APPEAL  FROM  CIRCUIT 
v. 

)  COURT,  COOK  COUNTY. 
MERCHANTS  ACCEPTANCE  ) 

CORPORATION,  a  corporation,         ) 


324I.^28l 


ON  REHEARING. 
^II<%-J£&BHa.a£UVBR^--W  OPINION  OF  TSK  COURT. 
After  filing  our  original  opinion  in  this  cause  de- 
fendant's petition  for  rehearing  was  allowed.  Plaintiff  had 
appealed  from  an  order  of  the  Circuit  court  allowing  defend- 
ant's motion  to  strike  his  verified  amended  complaint,  seeking 
a  money  decree  for  grievances  alleged  to  have  been  committed 
by  defendant  in  transactions  Involving  a  usurious  loan  and  a 
chattel  mortgage  foreclosure,  and  dismissing  the  cause  at 
plaintiff's  costs. 

Prom  the  allegations  of  the  complaint  which  are  taken 
to  be  admitted  by  the  motion  to  strike  it  appears  that  September 
11,  1941  plaintiff,  who  was  engaged  in  the  printing  business, 
borrowed  from  defendant,  a  finance  corporation,  toe  sum  of 
$8,000,  to  be  repaid  within  a  period  of  two  years  as  follows: 
$225  on  the  25th  day  of  October  1941,  and  a  like  amount  on  the 
25th  day  of  each  and  every  month  thereafter  for  23  months,  the 
final  payment  of  $2,600  falling  due  September  26,  1943.  *• 
evidence  the  indebtedness  plaintiff  gave  defendant  a  promissory 
note  for  ^8,000  secured  by  chattel  mortgage  covering  66  listed 
items  of  personal  property  in  his  printing  establishment.  De- 
fendant charged  plaintiff  25  per  cent  as  usurious  interest  for 
the  two-year  period,  contrary  to  the  statute  of  the  State  of 
Illinois  (111.  Re*.  Stat.  1943,  ch.  74,  par.  4  afc  sea..),  which 
provides  that  the  maximum  interest  to  be  charged  on  any  loan 
shall  not  exceed  7  per  cent  per  annum,  plaintiff  actually 
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received  only  $6,400.  For  the  difference  between  the  amount 
borrowed  and  the  sum  paid,  defendant  handed  plaintiff  a  check 
y£-     for  $1,600  which  he  immediately  indorsed  and  returned  t©  the 
defendant  corporation,  which  retained  the  proceeds  thereof » 
To  circumvent  the  Illinois  statute,  which  prohibits  the 
charge  of  interest  in  excess  of  7  Pe?  cent  per  annum, 
Treger,  the  secretary,  requested  plaintiff  to  sign  a  pur- 
ported brokerage  agreement  between  plaintiff  and  Treger, 
but  defendant  concedes  that  its  secretary  Treger  had  no 
brokerage  agreement  with  plaintiff « 

Prom  September  11,  1941  to  September  12,  1942 
plaintiff  paid  defendant  a  total  of  $1,263*  Under  the  tern* 
of  the  loan  11  installments  of  $225  each,  aggregating  $2,475, 
should  have  been  paid  by  plaintiff  within  the  first  eleven 
months.  Claiming  that  there  was  a  default  in  the  payment 
of  the  mortgage  indebtedness,  defendant  on  September  8,  1942 
sent  plaintiff  a  notice  of  the  chattel  mortgage  foreclosure, 
advising  him  that  there  would  be  a  sale  of  the  chattels  on 
September  12,  1942*  Plaintiff  claims  that  some  of  the 
chattels  foreclosed  constituted  '•mechanic's  tools"  which, 
under  the  provisions  of  chapter  95*  section  24,  111.  Rev, 
Stat,  1943*  could  not  be  foreclosed  and  sold  without  court 
procedure,  Hevertheless,  no  application  was  made  to  the 
court,  and  all  the  chattels  mortgaged  were  sold  in  bulk  to 
Seymour  Bernstein,  president  of  the  corporation,  for  the  sun 
of  $5,000,  which  is  alleged  to  have  been  a  grossly  inadequate 

priee. 

Although  various  points  were  raised  as  ground  for 
reversal,  the  principal  contention  advanced  was  that  plain- 
tiff was  entitled  to  be  credited  with  the  $1,600  deducted  as 
a  brokerage  charge  as  "payment"  of  principal  upon  the  first 
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ma taring  installments  of  the  note,  if  it  had  been  so  credited, 
that  sum,  together  with  $1,263  paid  by  plaintiff  prior  to  the 
foreclosure,  would  have  exceeded  the  aggregate  installments  of 
$2,475  due  for  the  first  11  months  prior  to  the  foreclosure, 
and  in  that  event  there  would  have  been  no  default  and  no 
right  to  foreclose. 

Defendant  did  not  seek  to  escape  the  obvious  con- 
clusion that  the  devious  means  employed  for  setting  up  a 
brokerage  agreement,  through  which  $1,600  was  deducted  from 
the  principal  amount  borrowed,  constituted  usury,  but  relied 
upon  the  eontention  that  "a  bonus  or  a  commission  retained 
from  a  loan  which  is  charged  with  usury  goes  to  reduce  the 
loan  as  made,  rather  than  to  the  payment  of  it  afterward." 
Conner  v.  Minier  et  al.f  288  Pae.  23  (Gal.),  Church  vf  Malay 
et__al.,  70  New  York  63,  and  the  two  cases  of  Gilbert  v.  Fosston 
Mfg.  Co.  et  gl.j,  216  H.  W*  778,  and  218  N.  W.  451  (both  decided 
in  Minnesota)^ were  cited  and  relied  upon  as  supporting  that  con- 
tention. In  other  words,  its  counsel  sought  to  distinguish  be- 
tween a  "payment"  and  a  "withheld  commission,"  and  in  its  peti- 
tion for  rehearing  furnished  additional  authorities  purporting 
to  sustain  its  contention.  Its  counsel  admits  that  no  such 
distinction  can  be  found  in  any  Illinois  decisions. 

In  our  original  opinion  we  held  that  the  $1,600 
deducted  from  the  $8,000  borrowed  constituted  payment  on 
account  of  tho  principal  indebtedness  and  should  have  been 
credited  to  the  first  maturing  installments  of  the  note;  that 
if  it  had  been  so  credited,  that  sum,  together  with  $1,2©3 
paid  by  plaintiff  prior  to  the  foreclosure,  would  have 
exceeded  the  aggregate  installments  of  $2,475  due  for  the 
first  eleven  months  prior  to  the  foreclosure;  and  in  suoh 
event  there  would  have  been  no  default  and  no  right  to  fore- 
close. 
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The  admitted  facts  in  the  case  at  bar  do  hot  support 
the  argument  that  the  $1,600  item  was  a  withheld  commission* 
If  it  had  been  such  the  $1,600  check  would  not  have  come  into 
existence  at  all.  Defendant  would  have  merely  given  plaintiff 
the  sum  of  $6,400  after  deducting  the  usurious  commission,  and 
thus  consummated  the  transaction,  Under  the  ingenious  plan 
devised  by  defendant,  plaintiff  received  the  sum  of  $6,400, 
plus  a  check  for  $1,600,  making  up  the  total  of  $8,000  which 
he  borrowed.  Thereafter  when  plaintiff  indorsed  the  check  for 
$1,600  and  turned  it  over  to  defendant,  it  constituted  a 
"payment"  of  that  amount. 

As  indicated  in  our  original  opinion,  courts  have  re- 
peatedly pointed  out  that  the  shifts  and  devices  to  evade  the 
statutes  against  usury  have  taken  every  shape  and  form  that 
the  wit  of  man  can  devise,  but  none  have  been  allowed  to 
prevail.  Effect  has  always  been  given  to  the  true  intent  of 
the  parties.  In  the  instant  proceeding  defendant  chose  to 
devise  a  plan  by  the  exchange  of  the  $1,600  check  which  stamps 
it  as  a  payment,  and  we  would  not  be  warranted,  nor  are  wo 
disposed,  to  so  construe  it  as  to  make  it  appear  to  have  been 
a  withheld  commission.  The  sum  of  $1,600  was  in  fact  not 
withheld  but  was  delivered  to  plaintiff  and  by  him  paid  to 
defendant. 

Plaintiff's  counsel  points  out  that  the  subterfuge 
that  was  used  by  the  defendant  in  the  case  at  bar,  bold  as  it 
seems,  is  not  novel  to  the  courts  of  Illinois,  and  cites 
several  cases  in  which  similar  schemes  have  had  the  consider- 
ation of  our  courts.  In  the  early  case  of  Payne  v.  Newcomb. 
100  111,  611,  a  loan  of  money  was  made  through  an  agent  for 
the  highest  legal  rate  of  interest.  Pursuant  to  an  arrange- 
ment between  the  lender  and  the  agent,  the  agent  was  to  impose 
upon  the  borrower  a  charge  for  his  services  in  examining  the 
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title  to  the  property  given  in  security  and  assessing  its 
value.  The  agent  deducted  from  the  sum  lent  a  commission 
of  5  per  cent  and  a  further  commission  of  2-1/2  per  cent 
for  procuring  an  extension  in  payment  of  the  indebtedness. 
The  court  held  that  the  exaction  and  payment  of  such 
commissions  rendered  the  loan  usurious,  and  that  sueh 
usurious  interest  could  be  deducted  from  or  set  off  against 
the  remaining  principal. 

Not  long  thereafter,  in  Meers  vtt  Steven 5 r  106  111. 
549,  a  lender  advanced  money  through  his  3©n  as  his  agent, 
who  exacted  4  per  cent  of  the  principal  as  commission,  taking 
a  note  for  the  entire  loan  bearing  10  per  cent  interest  pay- 
able in  one  year.  At  the  end  of  the  year,  on  application 
for  an  extension  of  time,  the  lender  referred  the  debtor  to 
the  son,  who  made  the  extension  upon  payment  of  $100,  and  at 
the  end  of  the  second  year,  another  extension  was  made  on 
the  same  terms.  Both  the  Appellate  and  Supreme  court  held 
that  the  4  per  cent  which  was  taken  as  commission,  and  the 
payments  exacted  for  the  extension  on  the  indebtedness, 
rendered  the  transaction  usurious,  and  that  the  money  ought 
to  be  credited  as  payments  on  the  note, 

I»  Fowler  v.  Equitable  Trust  Company.  141  U.  S.  384, 
the  United  States  Supreme  court  had  occasion  to  consider  the 
question  of  usury  under  the  Illinois  law.  A  Hew  York  cor- 
poration, through  one  of  its  local  agents  in  Illinois,  nego- 
tiated a  loan  of  money  to  a  citizen  of  Illinois  at  the  highest 
rate  allowed  under  our  statute.  The  agent  charged  the  borrow- 
er, in  addition  thereto,  commissions  for  his  services  pursuant 
to  a  general  arrangement  made  with  the  New  York  company  at 
the  time  he  became  agent.  The  court  reviewed  practically 
all  the  Illinois  eases  on  the  subject,  including  thooe  here- 
tofore discussed,  and  in  reliance  on  these  decisions,  held 
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that  such  a  loan  was  usurious  under  the  laws  of  this  state 
that  the  lender  could  recover  only  the  principal  sua  dimin- 
ished by  applying  as  credits  thereof  all  payments  made  on 
account  of  interest,  and  that  in  such  cases  whatever  the 
borrower  pays  on  account  of  the  loan  must  go  as  credit  on 
the  principal  sum.  "In  such  a  case  the  borrower,  being 
sued,  may  have  all  payments  made  by  him  on  account  of 
interest  applied  in  diminution  of  such  part  of  the  principal 
as  remains  unpaid.  Harris  v.  Bressler.  119  Illinois  467, 
4-72;  Payne  v.  Newoomb.  100  Illinois  611,  ©23;  Ha^m  v. 
Mason,  51  Illinois  488}  Heffner  v.  Vandolah.  62  Illinois 
483,  486;  Savior  v.  Daniels,  37  Illinois  331;  Mitchell  v. 
Lymanf  77   Illinois  525*  Such  is  the  uniform  construction 
of  the  statute,  which,  in  the  case  of  usury  in  a  loan,  for- 
feits the  whole  of  the  interest  contracted  to  be  received, 
and  permits  a  recovery  only  for  the  principal  sum  due.  As 
there  is  no  interest  really  due,  If  the  transaction  be 
usurious  -  the  right  to  recover  interest  being  forfeited 
at  the  moment  the  contract  of  loan  is  consummated  -  what- 
ever the  borrower  pays  on  account  of  the  loan  must  go  as 
credit  on  the  principal  sum;  otherwise,  the  usurer  would 
get  the  benefit  of  his  illegal  contract,  and  the  statute  be 
rendered  inoperative." 

Defendant  concedes  that  the  $1,600  deducted  from 
the  $8,000  borrowed  was  usurious  and  "is  in  agreement  that 
the  said  sum  of  $1,600  must  be  credited  to  the  reduction 
•f  the  loan,"  but  it  takes  the  position  that  this  payment 
should  not  be  credited  to  the  first  maturing  installments 
of  the  note.  30  far  as  we  can  determine,  the  contention 
seems  to  be  that  ths  $1,600  should  not  be  deducted  until 
the  transaction  had  been  consummated,  presumably  after 
plaintiff  had  made  all  the  monthly  installments  for  which 
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he  had  contracted.  None  of  the  Illinois  cases  so  holds,  and 
as  pointed  out  in  the  Fowler  case,  "whatever  the  borrower  pays 
on  account  of  the  loan  must  go  as  credit  on  the  principal  sum; 
otherwise,  the  usurer  would  get  the  benefit  of  his  illegal 
contract,  and  the  statute  be  rendered  inoperative ." 

In  one  of  the  cases  cited  by  defendant  (Gilbert  vP 
Fosston  Mfg.  Go.  et  al..  216  N.  5f,  773  (Minn.;,)  the  court 
recognized  the  fact  that  the  loans  there  under  consideration 
were  subject  to  the  Illinois  statutes  and  declared  them  usurious 
to  the  extent  that  more  than  interest  at  7  per  cent  per  annum 
had  been  taken.  Two  loans  were  involved  in  that  transaction, 
one  for  $30,000,  upon  which  a  commission  or  bonus  of  ^»4,6>0  was 
charged,  and  another  loan  of  $14,000,  from  which  was  deducted 
$2,030  as  commission.  Both  of  these  bonuses  or  commissions  were 
in  addition  to  the  interest  at  the  maximum  rate  of  7  per  cent* 
The  sale  of  the  bonds  in  that  proceeding  was  on  the  theory,  as 
the  court  pointed  out,  that  the  notes  they  secured  were  enforce- 
able for  par  value,  but  this  theory  was  held  to  be  erroneous, 
and  the  amount  claimed  to  be  due  excessive  accordingly.  In 
discussing  that  phase  of  the  case  the  court  saidj   "It  may  be 
that,  if,  as  of  the  date  of  the  sale,  the  borrower  had  been 
given  the  credit  to  which  he  was  entitled  beoause  of  Ms  payment 
of  the  usurious  commissions,  or  if  the  original  principal  of  the 
loans  had  been  computed  at  the  correct  amount  (face  of  the  notes 
less  the  usurious  bonuses)  and  the  proper  credit  given  for  sub- 
sequent payments,  there  would  have  been,  at  the  date  of  the  sale, 
no  default  and  therefore  no  right  to  sell  the  collateral."  But 
it  was  held  that  that  issue  was  not  before  the  court,  and  would 
be  the  subject  matter  of  a  new  trial.  However,  we  think  the 
principle  which  is  there  enunciated,  although  dicta,  correctly 
states  the  method  of  computing  usurious  payments,  and  when 
applied  to  the  proceedings  at  bar,  entitled  plaintiff  to  a 
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credit  of  #1,600  on  the  principal  in  determining  whether  or 
not  the  mortgage  indebtedness  was  in  default.  Given  that 
credit,  the  $1,600, together  with  $1,263  which  he  had  actually 
paid,  aggregated  more  than  the  amount  which  was  due  on  the 
chattel  mortgage  before  it  was  foreclosed,  and  therefore 
there  was  no  default  and  consequently  no  right  to  foreclose. 
The  4-1,600,  although  in  the  possession  of  defendant,  in  equity 
and  good  conscience  belonged  to  plaintiff.  The  money  was 
there  to  meet  the  first  payments  that  fell  due  and  it  should 
have  been  so  applied.  To  hold  with  defendant,  would  in  effect 
permit  it  to  evade  and  circumvent  the  usury  statute. 

Accordingly  we  adhere  to  our  original  opinion,  reversing 
the  order  of  the  Circuit  court  allowing  defendant's  motion  to 
strike  the  amended  complaint  and  dismissing  the  suit,  and  re- 
manding the  cause  with  directions  to  overrule  the  motion, 
order  defendant  to  answer,  and  for  a  trial  upon  the  merits* 

ORDER  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

Sullivan,  P.  J,,  and  Scanlan,  J,,  concur. 
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THE  TRUST  COMPANY  OF  CHICAGO, 
a  Corporation,  as  Administra- 
tor of  the  Estate  of  Alfonso 
Desiderio,  Deceased, 


) 
) 
)  APPEAL  PROM  CIRCUIT 


v. 


Appellee, 


COURT  OF  COOK  COUNTY. 


PUBLIC  SERVICE  COMPANY  OF 
NORTHERN  ILLINOIS,  a  Corporation, 

Appellant, 


\ 

) 
) 

>3£ 


U  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
UPON  THE  PETITION  FOR  REHEARING. 

On  February  3,  1941,  this  cause  was  upon  a  calendar 
called  the  "No  Progress  Calendar"  and  on  that  date  Judge 
Epstein  entered  the  following  order i     "On  Order  of  Court 
it  is  ordered  that  the  above  entitled  suit  be  and  the  same  is 
hereby  dismissed  for  want  of  prosecution  without  costs,"  On 
May  6,  1941,  plaintiff  filed  a  verified  petition  under  Section 
72  of  the  Civil  Practice  Act  to  vacate  the  order  of  February  3, 
1941,  On  May  23,  1941,  defendant  filed  a  verified  answer  to 
plaintiff's  petition.  No  replication  to  the  answer  was  filed 
by  plaintiff.  On  January  12,  1942,  Judge  Prystalski  entered 
the  following  order  in  the  cause: 

wThis  Cause  Coming  On  To  Be  Heard  on  motion  of  Samuel 
J.  Andalman,  attorney  for  the  Plaintiff,  and  tho  Court  having 
the  written  motion  of  the  plaintiff  and  the  petition  of  the 
plaintiff  heretofore  filed  on,  to-wit,  May  6,  1941,  in  tho 
nature  of  a  substitute  for  the  writ  of  error  coram  nobis,  and 
the  sworn  answer  of  the  defendant  filed  May  25,  1941,  to  said 
motion  and  petition  of  the  plaintiff,  and  both  sides  being  now 
represented  in  open  Court  and  the  Court  being  fully  advised  in 
the  premises,  without  any  oral  evidence  offered  or  received 

"The  Court  Finds: 
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"That  the  allegations  of  the  plaintiff »s  petition  are 
true* 

"It  Is  Therefore  Ordered  that  the  said  motion  and  peti- 
tion of  the  plaintiff  is  hereby  allowed  and  granted,  and  It  Is 
Further  Ordered  that  the  order  entered  on  February  3,  1941,  dis- 
missing this  eause  be  and  the  same  is  hereby  vacated  and  set 
aside  and  held  for  naught,"  Defendant  appealed  from  that  order. 

On  February  10,  1944,  we  filed  an  opinion  in  this  cause 
sustaining  the  judgment  of  the  trial  court.  Thereafter  defendant 
filed  a  petition  for  rehearing,  which  we  allowed. 

Plaintiff's  verified  petition  to  vacate  the  judgment  ©f 
February  3,  1941,  recites* 

"Now  comes  the  plaintiff,  The  Trust  Company  of  Chicago, 
an  Illinois  corporation,  Administrator  of  the  Estate  ©f  Alfonso 
Desiderio,  deceased,  and  respectfully  petitions  the  Court  to  set 
aside  and  vacate  the  order  entered  in  this  cause  by  His  Honor, 
Judge  Benjamin  P.  Epstein,  on  February  3,  1941,  whereby  through 
inadvertence  and  oversight,  this  Court  ordered  the  dismissal  ©f 
the  above  entitled  cause,  and  petitioner  respectfully  represents 
the  following | 

"1.  That  previous  to  October  11,  1940,  this  eause  was 
placed  upon  what  this  Court  calls  the  'No  Progress  Call1  for  the 
purpose  of  procuring  further  progress  in  this  cause  to  the  end 
that  it  would  be  disposed  of * 

"2.  That  your  petitioner  respectfully  represents  that 
it  responded  to  said  call  and  represented  to  the  Court  that  there 
was  pending  in  this  cause  the  defendant's  motion  to  strike  the 
complaint  and  that  thereupon  the  cause  was  continued  to  November 
12,  1940,  on  said  call,  to  permit  further  progress  to  be  made  la 
the  eause,  and  with  the  distinct  understanding  that  when  suoh 
further  progress  was  made,  that  the  case  would  be  taken  off  the 
♦No  Progress  Call.1 
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M3.  That  thereafter,  on  October  11,  1940,  an  argument 
was  had  before  Judge  Harry  M»  Fisher  of  this  Court,  with  reference 
to  the  sufficiency  of  the  statement  of  claim  and  an  order  was 
entered  on  said  date  sustaining  defendant's  motion  to  strike  the 
complaint  and  granting  the  plaintiff  leave  to  file  an  amended 
complaint  and  entering  a  rule  for  the  defendant  to  plead  to  the 
amended  complaint  twenty  days  after  the  filing  of  same, 

M4#  That  thereupon  an  amended  complaint  was  filed  by 
the  plaintiff  on  October  30,  1940  and  on  November  18,  1940,  the 
defendant  filed  another  motion  to  strike  the  amended  complaint. 

"5,  That  the  plaintiff,  on  the  28th  day  of  April,  1941, 
served  notice  on  the  defendant  to  the  effect  that  on  May  1,  1941, 
an  order  would  be  asked  in  the  above  entitled  cause  overruling 
the  defendant's  motion  to  strike  the  complaint;  that  thereupon, 
on  said  May  1,  194-1,  your  petitioner  learned  for  the  first  time 
that  an  order  had  been  entered  by  His  Honor,  Judge  Benjamin  F» 
Epstein,  on  February  3,  1941,  dismissing  this  cause  for  want  of 
prosecution  on  the  so-called  'No  Progress  Call*' 

H6.  That  no  notice  of  any  kind  was  served  upon  your 
petitioner  or  its  attorney  that  this  cause  would  appear  on  the 
so-called  'Ho  Progress  Call*  on  February  3#  1941  and  your  peti- 
tioner and  its  attorney  had  no  knowledge  of  the  same  and  were 
under  the  impression  and  belief  that  on  November  12,  1940,  when 
said  cause  was  to  come  up  as  aforesaid,  the  same  would  be  taken 
from  the  said  »No  Progress  Call*  because  of  the  progress  that 
had  been  made  in  and  about  the  entry  of  the  orders  before  said 
Judge  Fisher,  hereinabove  referred  to,  and  the  othej  activity  in 
the  case, 

Pft  That  if  His  Honor,  Judge  Epstein,  had  been  adwised 
of  the  progress  that  had  actually  been  made,  as  shown  by  the 
record  in  this  cause,  the  said  order  of  February  3,  1941,  dis- 
missing said  cause,  would  not  have  been  entered  and,  therefore, 
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your  petitioner  states  that  the  order  of  February  3,  1941,  dis- 
missing this  cause,  was  entered  through  oversight  and  inadvertence 
©n  the  part  of  the  Court, 

"8,  That  this  cause  has  never  been  noticed  for  trial  or 
placed  upon  the  trial  call  because  the  issues  have  not  yet  been 
joined* 

w9#  That  this  Court  was  without  jurisdiction  to  enter 
an  order  on  February  3,  1941,  dismissing  said  cause % 

"therefore  Your  Petitioner  Prays  that  an  order  be  entered 
herein  vacating  and  setting  aside  the  said  order  entered  on  February 
3,  1941. w 

The  following  are  the  salient  parts  of  defendants  veri- 
fied answer  to  plaintiff's  petition:  It  denies  that  there  was  any 
understanding  of  any  kind  that  the  cause  would  be  taken  off  of  the 
No  Progress  Call  when  the  ease  was  called  on  October  7 1   1940; 
alleges  that  the  cause  appeared  on  the  No  Progress  Call  on  November 
12,  1940#  pursuant  to  the  continuance  order  of  October  7,  1940; 
that  on  November  12  the  cause  was  called  and  continued  to  December 
9,  1940,  on  which  date  it  was  continued  to  February  3,  1941,  on 
which  last  date  the  cause  was  called  and  dismissed;  that  timely 
notice  of  each  of  the  calls  and  continuances  was  published  in  the 
Chicago  Daily  Law  Bulletin  pursuant  to  Rule  25  of  the  Circuit 
courtj  that  plaintiff  and  its  counsel  were  bound  to  take  notice 
of  said  calls,  continuances,  and  the  dismissal  order;  that  by  the 
exercise  of  ordinary  care  and  diligence  plaintifi  should  have 
known  of  all  sold  calls,  continuances  and  the  dismissal  order, 
and  that  any  failure  in  that  regard  was  necessarily  due  to  a 
lack  of  care  and  diligence;  that  plaintiff  knew  or  should  have 
known  that  the  cause  was  not  taken  off  of  said  No  Progress  Call 
on  November  12,  1940,  nor  at  any  time;  denies  that  plaintiff  or 
its  counsel  had  any  basis  whatever  for  any  impression  or  belief 
that  the  cause  would  be  or  had  been  taken  off  said  No  Progress 
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Call  prior  to  or  after  February  3,  lf43.|  denios  each  and  every 
allegation  of  fact  stated  in  paragraph  7  of  the  petition;  denies 
that  the  cause  was  dismissed  through  any  oversight  or  inadvertence 
on  the  part  of  the  court;  states  that  the  cause  was  placed  upon 
the  so-called  "No  Progress"  calendar  and  upon  Judge  Epstein's 
call  pursuant  to  the  provisions  of  section  %   ©f  Eule  22  of  the 
Circuit  court,  and  was  called  by  -Judge  Epstein  at  the  several 
times  above  mentioned  pursuant  to  the  provisions  of  said  rule; 
denies  that  the  court  was  without  jurisdiction  to  enter  the  order 
of  February  3,  1941;  alleges  that  prior  to  and  continuously  since 
the  filing  of  the  complaint  there  was  in  full  force  and  effect 
Rule  22  and  section  $   thereof,  which  provides,  inter  alia,  for  the 
preparation  of  calendars  of  cases  "in  which  no  action  has  been 
taken  within  one  year,"  and  the  assignment  of  such  calendars  for 
disposition;  that  the  instant  cause  was  placed  upon  such  a 
calendar  and  also  appeared  upon  Judge  Epstein1 s  "No  Progress  Gall" 
for  Monday,  October  7,  1940,  at  10  a«a»;  that  prior  to  and  con- 
tinuously since  the  filing  of  the  complaint  Rule  25  of  the  Circuit 
court  has  been  in  full  force  and  effeet,  which  rule  pertains  to 
"Notice  of  Calls"  and  provides? 

"See.  1.  Parties  shall  take  notice  of  all  calls  of  the 
trial  calendar  as  well  as  of  all  other  calendars  and  lists  provided 
for  in  these  Rules, 

"See*  2.  Unless  otherwise  directed  by  the  Executive 
Committee,  notice  of  all  calls  shall  be  published  in  the  Chicago 
Daily  Law  Bulletin  not  later  than  in  its  issue  for  the  day  on 
which  the  call  is  to  be  had," 

The  answer  further  alleges  that  plaintiff's  attorney, 
pursuant  to  announcements  appearing  in  the  Bulletin,  responded 
to  the  call  before  Judge  Epstein  on  October  7>   1940#  and  the 
cause  was  at  that  time  continued  to  November  12,  1940;  that  the 
announcements  for  the  November  12,  1940,  call  appeared  in  the 
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Bulletin;  that  the  eause  was  accordingly  called  by  Judge  Epstein 
on  November  12  but  that  neither  plaintiff  nor  its  attorney 
responded  to  the  call  on  November  12  and  the  cause  was  continued 
to  December  9,  1940,  and  a  notice  of  the  continuance  appeared 
among  the  orders  of  Judge  Epstein  in  the  November  12,  1940,  issue 
of  the  Bulletin;  that  the  December  9  call  and  the  order  of  con- 
tinuance to  February  3*  1941,  appeared  in  the  Bulletin  announce- 
ments; that  "thereafter  there  appeared  in  the  January  3°  and  31f 
1941,  and  February  1,  1941,  issues  of  said  Chicago  Daily  Law 
Bulletin  announcements  that  said  cause  would  appear  on  the  »No 
Progress  Call'  of  Judge  Epstein  on  Ilonday,  February  3>  1941;  that 
said  cause  did  appear  on  said  call  of  Judge  Spstein  on  February 
3,  1941,  and,  upon  the  call  of  the  same,  was  dismissed;  that 
there  appeared  in  the  February  3,  1941,  issue  of  said  Chicago 
Daily  Law  Bulletin,  among  the  orders  entered  by  Judge  Epstein, 
an  announcement  that  said  cause  was  dismissed;"  that  neither 
plaintiff  nor  its  attorney  attended  any  of  the  aforesaid  calls 
of  the  "No  Progress"  calendar  except  the  call  on  October  7t   1940* 
that  plaintiff  failed  and  neglected  to  respond  to  any  of  the  sub- 
sequent calls  of  the  cause  or  the  continuances;  that  plaintiff 
never  made  any  attempt  to  have  the  eause  removed  from  the  "No 
Progress  Gall;"  denies  that  the  dismissal  of  the  cause  resulted 
from  any  mistake  of  fact  on  the  part  of  the  court  and  denies  that 
plaintiff  is  entitled  to  the  relief  prayed  for  in  its  petition  and 
motion  or  any  part  thereof,  and  the  answer  prays  that  plaintiff ♦» 
said  petition  and  motion  be  denied. 

Section  5  of  Rule  22  of  the  Circuit  court  ef  Cook  county 

provide at 

"Seo,  5.  From  time  to  time,  the  Executive  Committee 
shall  eause  the  Clerk  of  the  Court  to  prepare  separate  law  and 
chancery  calendars  of  all  cases  in  which  no  action  has  been 
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taken  within  one  year  and  assign  such  calendars  to  one  or  more 
judges  for  disposition.  When  called  on  any  such  calendar ,  the 
Oases  listed  thereon  shall  be  called  for  trial.  If  the  plaintiff 
is  not  ready  for  trial,  the  cause,  except  as  hereinafter  stated, 
shall  be  dismissed  for  want  of  prosecution*  No  continuance  shall 
be  granted  at  the  instance  of  the  plaintiff,  but  for  good  cause 
shown,  the  ease  may  be  passed  under  Rule  26.  Any  order  of  dis- 
missal entered  in  pursuance  hereof,  may  be  vacated  and  the  cause 
reinstated,  at  any  time  within  thirty  days  from  the  date  of  such 
order,  for  good  cause  shown,  upon  motion  and  upon  such  reasonable 
terms  as  to  costs  and  otherwise  as  the  Court  may  deem  proper  in 
the  circumstances," 

In  our  reconsideration  of  this  appeal  we  have  reached 
the  conclusion  that  it  is  only  necessary  for  us  to  consider  two 
of  the  points  raised  by  defendant  in  support  of  its  contention 
that  the  order  of  January  12,  1942,  vacating  the  order  of  dis- 
missal should  be  reversed ■  Defendant,  after  calling  attention 
to  the  fact  that  the  order  entered  by  Judge  Prystalski  on 
January  12,  1942,  recites  that  the  court  heard  the  matter  upon 
the  petition  and  answer  without  hearing  any  oral  evidence,  con- 
tends that  as  plaintiff  filed  no  replication  to  defendant's 
verified  answer  the  affirmative  allegations  of  defendant's  answer 
were  not  denied  by  plaintiff  and  stand  admitted.  In  support  of 
this  contention  defendant  cites  oection  32  of  the  Civil  Practice 
Act,  which  provides  that  "when  new  matter  by  way  of  defense  or 
counterclaim  is  pleaded  in  the  answer,  a  reply  shall  be  filed  by 
the  plaintiff; »  and  paragraphs  (1)  and  (2)  of  Section  40  of  the 
Act,  that  "every  answer  and  subsequent  pleading  shall  contain  an 
explicit  admission  or  denial  of  each  allegation  of  the  pleading 
to  which  it  relates,"  and  "every  allegation,  except  allegations 
of  damages,  not  explicitly  denied  shall  be  deemed  to  be  admitted." 
Defendant  insists  that  under  the  said  sections  and  uniform  inter- 
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pretation  of  the  sections  by  the  courts  the  affirmative  allega- 
tions of  its  answer  must  be  taken  as  true*  It  is  only  necessary 
to  refer  to  one  of  the  eases  cited  by  defendant  in  support  of 
its  contentions  In  Watt  vt  Cecil,  368  111*  510,  5I6,  I?17,  the 
opinion  states: 

"No  replication  was  filed  to  the  answer,  and  no  testimony 
was  heard  on  the  usury  issue.  Prior  to  filing  of  either  of  appel- 
lants answers,  on  motion  of  three  of  the  complainants,  an  order 
was  entered  that  the  Civjl  Practice  act  should  apply  and  govern 
the  ease.  Section  32  of  that  act  (111,  Rev,  Stat*  1937,  chap*  110, 
par*  156)  provides  in  parts   •When  new  matter  by  way  of  defense  or 
counterclaim  is  pleaded  in  the  answer,  a  reply  shall  be  filed  by 
the  plaintiff.'  Section  40  (par,  164)  providess  '(1)  General 
issues  shall  not  be  employed,  and  every  answer  and  subsequent 
pleading  shall  contain  an  explicit  admission  or  denial  of  each 
allegation  of  the  pleading  to  which  it  relates,  (2)  Every 
allegation,  except  allegations  of  damages,  not  explicitly  denied 
shall  be  deemed  to  be  admitted,  unless  the  party  shall  state  in 
his  pleading  that  he  has  no  knowledge  thereof  sufficient  to  form 
a  belief,  and  shall  attach  an  affidavit  of  the  truth  of  such  state- 
ment of  want  of  knowledge,  or  unless  the  party  has  had  no  oppor- 
tunity to  deny.1"  The  opinion  also  states  that  where  in  a  case 
no  replication  is  filed  but  the  parties  each  take  testimony  on  the 
issues  raised  in  the  answer  the  filing  Of  a  replication  is  waived. 
But  the  court  held  that  as  no  testimony  was  taken  in  that  case 
upon  the  issue  of  usury,  the  exception  to  the  general  rule  did 
not  apply,  The  same  situation  is  presented  in  the  instant  case. 

Defendant  strenuously  contends  that  it  is  the  established 
law  of  this  State  that  Section  7^  is  not  intended  to  relieve  a 
party  from  the  consequences  of  his  own  negligence  and  that  the 
negligence  of  plaintiff's  counsel  is  chargeable  to  plaintiff. 
That  this  contention  states  the  law  correctly,  see  Cramei^. 
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Coraaepc^alJ&nit^Msia,  260  111.  516$  Loew  v.  KrauspeP  320  111, 
2445  W&B&  v~   Brlggs  &  I'urlT>»f  338  111.  1585  People  v,  Brymq,, 
346  111.  4495  nonsolidated  Coal  Cof  v.  Oelt.ien.  189  111.  85. 

Defendant  argues  that  its  answer  apprised  plaintiff1* 
counsel  that  he  was  charged  with  negligence  in  the  premises  and 
sets  up  in  detail  the  facts  supporting  the  charge,  and  that  the 
counsel  did  not  see  fit  to  deny  the  charge  nor  the  facts  alleged 
in  support  of  it.  It  is  our  unpleasant  duty  to  hold  that  the 
position  in  which  plaintiff  found  itself  by  the  order  of  February 
3  was  due  to  the  gross  negligence  of  its  counsel.  Upon  the  record 
we  have  a  case  where  an  able,  experienced  trial  lawyer  paid  no 
attention  to  the  "Ho  Progress  Call"  of  Judge  Epstein  after  October 
7,  1940.  He  ignored  or  failed  to  notice  thereafter  the  announce- 
ments made  in  the  Bulletin  that  referred  to  said  Call  and  the 
instant  case;  the  announcement  in  the  Bulletin  of  December  9, 
continuing  this  cause  until  February  3,  WD  and  the  announce- 
ments in  the  Bulletin  of  January  30,  3D  and  February  I,   that 
this  cause  would  appear  on  the  No  Progress  Call  of  Judge  Epstein 
on  Monday,  February  3,  1941.  That  he  failed  to  appear  in  court 
on  that  date  he  admits.  He  failed  to  notice  in  the  Bulletin  of 
February  3  an  announcement  that  this  cause  had  been  dismissed  for 
want  of  prosecution  on  that  date  and  he  did  not  learn  of  the 
dismissal  order  until  May  1,  1941.  Counsel,  realizing,  apparent- 
ly, the  effect  of  his  failure  to  file  a  replication,  states,  in 
plaintiffs  brief,  that  there  was  no  occasion  for  him  to  follow 
up  the  publications  in  the  Law  Bulletin  and  to  answer  calls 
appearing  therein  because  it  was  the  duty  of  the  clerk  to  advise 
the  court  of  the  condition  of  the  record,  and  that  if  the  clerk 
had  advised  the  court  of  the  condition  of  the  record  the  case 
would  have  been  automatically  taken  off  the  "No  Progress  Callj" 
that  when  the  case  was  called  by  Judge  Epstein  on  February  3, 
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1941,  the  clerk  should  have  informed  the  court  that  on  October 
11,  1940,  Judge  Fisher  entered  an  order  sustaining  defendant's 
motion  to  strike  the  eomplaint  and  requiring  an  amended  complaint 
to  be  filed  within  twenty  daysj  that  on  October  30,  1940,  an 
amended  complaint  was  filed,  and  that  on  November  18,  1940, 
defendant  filed  a  motion  to  strike  the  amended  complaint* 
Counsel,  in  plaintiff's  brief,  not  only  charges  the  clerk  with 
negligence  in  failing  to  apprise  Judge  Epstein  of  the  state  of 
the  record  but  he  also  intimates  that  defendant's  counsel  failed 
to  advise  the  court  on  February  3  of  the  progress  that  had  been 
made  in  the  case,  and  that  such  failure  constituted  a  fraud  upon 
the  court.  What  the  counsel  now  claims  as  to  the  conduct  of  the 
clerk  and  defendant's  counsel  is  clearly  an  afterthought,  as  the 
petition  to  vacate  the  dismissal  order  contains  no  charge  of  any 
fault  on  the  part  of  the  clerk,  nor  does  it  allege  any  fraud  on 
the  part  of  defendant's  counsel. 

In  response  to  plaintiff's  allegation  in  its  petition 
that  when  the  case  was  continued  until  November  12,  1940,  it  was 
continued  on  said  call  "to  permit  further  progress  to  be  made  in 
the  cause,  and  with  the  distinct  understanding  that  when  such 
further  progress  was  made,  that  the  case  would  be  taken  off  the 
'No  Progress  Call,'"  defendant  alleges  in  its  answer  that  plain- 
tiff knew  or  should  have  known  that  the  cause  was  not  taken  off 
of  said  No  Progress  Call  on  November  12,  1940,  nor  at  any  time, 
and  denies  "that  plaintiff  or  its  counsel  had  any  basis  whatever 
for  any  impression  or  belief  that  said  cause  would  be  or  had  been 
taken  off  said  »N©  Progress  Call'  prior  to  or  after  the  dismissal 
thereof  on  February  3,  1941."  As  plaintiff  offered  no  proof  in 
support  of  its  allegation  it  must  be  disregarded „ 

We  are  forced  to  the  conclusion  that,  upon  the  record 
before  us,  the  trial  court  erred  in  entering  the  order  of 
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January  12,  1942,  vacating  the  order  of  February  3,  1941 
and  the  judgment  order  of  the  Circuit  court  of  Cook  county 
of  January  12,  1942,  is  reversed. 

JUDGMENT  ORDER  OF  JANUARY  12,  1942. 
REVERSED.  ' 

Sullivan,  P.  j0#  a«d  Friend,  J.,  concur* 
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THE  TRUST  COMPANY  OF  CHICAGO,      ) 
a  Corporation,  as  Administra- 
tor of  the  Estate  of  alfonso 
Desiderio,  Dee&a^ed, 


ellee,    )   APPEAL  FROM  CIRCUIT  COURT, 


COOK  COt 
/ 


PUBLIC  SERVICE  COMPANY  OF 
NORTHERN  II  ,   a  Corpora- 

tion, )        -.  ^ 

Appellant,  £      O  9  Q 

MR,  JUSTICE  3CANLAH  DELIVERED  THE  OPINIO!,'  OF  THE  COURT, 

On  February  3,  1941,  the  aforesaid  cause  was  upon  a 
calendar  called  the  "No  Progress"  calendar  and  on  that  date 
Judge  Epstein  entered  the  following  order:   "On  Order  of  Court 
it  is  ordered  that  the  above  entitled  suit  be  and  the  same  is 
hereby  dismissed  for  want  of  prosecution  without  costs, H     On 
May  6,  1941,  plaintiff  filed  a  verified  petition  under  Section 
72  of  the  Civil  Practice  Act  to  vacate  the  order  of  February  3, 
194-1.  On  May  23,  1941,  defendant  filed  a  verified  answer  to 
plaintiff's  petition.  On  January  12,  1942,  Judge  Pry3talski 
entered  the  following  order  in  the  cause: 

"This  Cause  Coming  On  To  Be  Heard  on  motion  of  Samuel 
J,  Andalman,  attorney  for  the  Plaintiff,  and  the  Court  having 
the  written  motion  of  the  plaintiff  and  the  petition  of  the 
plaintiff  heretofore  filed  on,  to-wit,  May  6,  1941,  in  the 
nature  of  a  substitute  for  the  writ  of  error  coram  nobis,  and 
the  sworn  answer  of  the  defendant  filed  May  25,  194-1,  to  said 
motion  and  petition  of  the  plaintiff,  and  both  sides  being  now 
represented  in  open  Court  and  the  Jourt  being  fully  advised  in 
the  premises,  v/ithout  any  oral  evidence  offered  or  received 

"The  Court  Finds: 

"That  the  allegations  of  the  plaintiff's  petition  are 
true, 

"It  Is  Therefore  Ordered  that  the  said  motion  and 
petition  of  the  plaintiff  is  hereby  allowed  and  granted,  and 
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It  Is  Farther  Ordered  that  the  order  entered  on  February  3,  1941, 
dismissing  this  cause  be  and  the  same  is  hereby  vacated  and  set 
aside  and  held  for  naught." 

Defendant  appeals  from  that  order. 

Plaintiff's  verified  petition  recites: 

"Now  comes  the  plaintiff,  The  Trust  Company  of  Chicago, 
an  Illinois  corporation,  Administrator  of  the  Estate  of  Alfonso 
Desiderio,  deceased,  and  respectfully  petitions  the  Court  to  set 
aside  and  vacate  the  order  entered  in  this  cause  by  His  Honor, 
Judge  Benjamin  P.  Epstein,  on  February  3,  1941,  whereby  through 
inadvertence  and  oversight,  this  Court  ordered  the  dismissal  of 
the  above  entitled  cause,  and  petitioner  respectfully  represents 
the  following: 

"1.  That  previous  to  October  11,  1940,  this  cause  was 
placed  upon  what  this  Court  calls  the  'No  Progress  Call'  for  the 
purpose  of  procuring  further  progress  in  this  cause  to  the  end 
that  it  would  be  disposed  of. 

"2.  That  your  petitioner  respectfully  represents  that 
it  responded  to  said  call  and  represented  to  the  Court  that  there 
was  pending  in  this  cause  the  defendant's  motion  to  strike  the 
complaint  and  that  thereupon  the  cause  was  continued  to  November 
12,  1940,  on  said  call,  to  permit  further  progress  to  be  made  in 
the  cause,  and  with  the  distinct  understanding  that  when  such 
further  progress  was  made,  that  the  case  would  be  taken  off  the 
'No  Progress  Call.* 

"3#  That  thereafter,  on  tctober  11,  194-0,  an  argument 
was  had  before  Judge  Harry  H«  Fisher  of  this  Court,  with  reference 
te  the  sufficiency  of  the  statement  of  claim  and  an  order  was 
entered  on  said  date  sustaining  defendant's  motion  to  strike  the 
complaint  and  granting  the  plaintiff  leave  to  file  an  amended 
complaint  and  entering  a  rule  for  the  defendant  to  plead  to  the 
amended  complaint  twenty  days  after  the  filing  of  same, 

"4,  That  thereupon  an  amended  complaint  was  filed  by 
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the  plaintiff  on  October  30,  1940  and  on  November  18,  1940,  the 

defendant  filed  another  motion  to  strike  the  amended  complaint. 

"5.  That  the  plaintiff,  on  the  28th  day  of  April,  1941, 
served  notice  on  the  defendant  to  the  effect  that  on  Hay  1,  1941, 
an  order  would  be  asked  in  the  above  entitled  cause  overruling 
the  defendant's  motion  to  strike  the  complaint j  that  thereupon, 
on  said  May  1,  1941,  your  petitioner  learned  for  the  first  time 
that  an  order  had  been  entered  by  His  Honor,  Judge  Benjamin  P„ 
Epstein,  on  February  3,  1941,  dismissing  this  cause  for  want  of 
prosecution  on  the  so-called  'No  Progress  Gall.' 

"6.  That  no  notice  of  any  kind  was  served  upon  your 
petitioner  or  its  attorney  that  this  cause  would  appear  on  the 
so-called  'Ho  Progress  Gall'  on  February  3,  1941  and  your  peti- 
tioner and  its  attorney  had  no  knowledge  of  the  same  and  were 
under  the  impression  and  belief  that  on  November  12,  1940,  when 
said  cause  was  to  come  up  as  aforesaid,  the  same  would  be  taken 
from  the  said  'No  Progress  Gall'  because  of  the  progress  that 
had  been  made  in  and  about  the  entry  of  the  orders  before  said 
Judge  Fisher,  hereinabove  referred  to,  and  the  other  activity 
in  the  ease* 

"7,  That  if  His  Honor,  Judge  Epstein,  had  been  advised 
of  the  progress  that  had  actually  been  made,  as  shown  by  the 
record  in  this  cause,  the  said  order  of  February  3,  1941,  dis- 
missing said  cause,  would  not  have  been  entered  and,  therefore, 
your  petitioner  states  that  the  order  of  February  3,  1941,  dis- 
missing this  cause,  was  entered  through  oversight  and  inadvertence 
on  the  part  of  the  Gourt. 

"8#  That  this  cause  has  never  been  noticed  for  trial  or 
placed  upon  the  trial  call  because  the  issues  have  not  yet  been 
joined. 

"9.  That  this  Court  was  without  jurisdiction  to  enter 
an  order  on  February  3,  194-1*  dismissing  said  cause, 

"Wherefore  Your  Petitioner  Prays  that  an  order  fce 
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entered  herein  vacating  and  setting  aside  the  said  order  entered 
on  February  3,  1941." 

As  to  the  salient  parts  of  defendants  verified  answer: 
It  denies  that  there  was  any  understanding  of  any  kind  that  the 
cause  would  be  taken  off  of  the  No  Progress  Gall  when  the  case 
was  called  on  October  7,  1940;  alleges  that  the  cause  appeared 
on  the  No  Progress  Gall  on  November  12,  1940,  pursuant  to  the 
continuance  order  of  October  7,  1940;  that  on  November  12  the 
cause  was  called  and  continued  to  December  9,  1940,  on  which  date 
it  was  continued  to  February  3,  1941,  on  which  last  date  the  cause 
was  called  and  dismissed!  that  timely  notice  of  each  of  the  calls 
and  continuances  was  published  in  the  Chicago  Daily  Law  Bulletin 
pursuant  to  Rule  25  of  the  Circuit  court;  that  plaintiff  and  its 
counsel  were  bound  to  take  notice  of  said  calls,  continuances,  and 
the  dismissal  order j  that  by  the  exercise  of  ordinary  care  and 
diligence  plaintiff  should  have  known  of  all  said  calls,  con- 
tinuances and  the  dismissal  order,  and  that  any  failure  in  that 
regard  was  necessarily  due  to  a  lack  of  care  and  diligence;  that 
plaintiff  knew  or  should  have  known  that  the  cause  was  not  taken 
off  of  said  No  Progress  Call  on  November  12,  1940,  nor  at  any  time; 
denies  that  plaintiff  or  its  counsel  had  any  basis  whatever  for 
any  Impression  or  belief  that  the  cause  v/ould  be  or  had  been  taken 
off  said  2o  Progress  Call  prior  to  or  after  "'ebruary  3,  1941;  denies 
each  and  every  allegation  of  fact  stated  in  paragraph  7  of  the 
petition;  denies  that  the  cause  was  dismissed  through  any  oversight 
or  inadvertence  on  the  part  of  the  court;  states  that  the  cause  was 
placed  upon  the  so-called  "No  Progress"  calendar  and  upon  Judge 
Epstein's  call  pursuant  to  the  provisions  of  section  J  of  Rule  22 
of  the  Circuit  court,  and  was  called  by  Judge  Spstein  at  the 
several  times  above  mentioned  pursuant  to  the  provisions  of  said 
rule;  denies  that  the  court  was  without  jurisdiction  to  enter  the 
order  of  February  3,  1941;  alleges  that  prior  to  and  continuously 
since  the  filing  of  the  complaint  there  was  in  full  force  and 
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effect  Rule  22  and  section  5  thereof,  which  provides,  inter  alia, 
for  the  preparation  of  calendars  of  cases  "in  which  no  action  has 
been  taken  within  one  year,"  and  the  assignment  of  such  calendars 
for  disposition;  that  the  instant  cause  was  placed  upon  such  a 
calendar  and  also  appeared  upon  Judge  Epstein's  "No  Progress  Call" 
for  Monday,  October  7,  1940,  at  10  a#  m#;  that  prior  to  and  con- 
tinuously since  the  filing  of  the  complaint  Rule  25  of  the  Circuit 
court  has  been  in  full  force  and  effect,  which  rule  pertains  to 
"Notice  of  Calls"  and  provides: 

"See,  1.  Parties  shall  take  notice  of  all  calls  of  the 
trial  calendar  as  well  as  of  all  other  calendars  and  lists  provided 
for  in  these  Rules. 

"Sec*  2#  Unless  otherwise  directed  by  the  Executive 
Committee,  notice  of  all  calls  shall  be  published  in  the  Chicago 
Daily  Law  Bulletin  not  later  than  in  its  issue  for  the  day  on 
which  the  call  is  to  be  had," 

The  answer  further  alleges  that  plaintiff's  attorney, 
pursuant  to  announcements  appearing  in  the  Bulletin,  responded 
to  the  call  before  Judge  Epstein  on  °ctober  7,  194-0,  and  the  cause 
was  at  that  time  continued  to  November  12,  1940;  that  the  announce- 
ments for  the  November  12,  1940,  call  appeared  in  the  Bulletin; 
that  the  cause  was  accordingly  called  by  Judge  Epstein  on  November 
12  but  that  neither  plaintiff  nor  its  attorney  responded  to  the 
call  on  November  12  and  the  cause  was  continued  to  December  9, 

1940,  and  a  notice  of  the  continuance  appeared  among  the  orders 
of  Judge  Epstein  in  the  November  12,  1940,  issue  of  the  Bulletin; 
that  the  December  9  call  and  the  order  of  continuance  to  February 
3,  1941,  appeared  in  the  Bulletin  announcements;  that  "thereafter 
there  appeared  in  the  January  30  and  jl,  1941,  and  February  1, 

1941,  issues  of  said  Chicago  Daily  Law  Bulletin  announcements  that 
said  cause  would  appear  on  the  'No  Progress  Call'  of  Judge  Epstein 
on  .ionday,  February  3,  1941;  that  said  cause  did  appear  on  said 
call  of  Judge  Epstein  on  February  3,  1941,  and,  upon  the  call  of 
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the  same,  was  dismissed;  that  there  appeared  in  the  February  3 
1941,  issue  of  said  Chicago  Daily  Law  Bulletin,  among  the  orders 
entered  by  Judge  3pstein,  an  announcement  that  said  cause  was 
dismissed;"  that  neither  plaintiff  nor  its  attorney  attended  any 
of  the  aforesaid  calls  of  the  "No  Progress"  calendar  except  the 
call  on  October  7,  1940$  that  plaintiff  failed  and  neglected  to 
respond  to  any  of  the  subsequent  calls  of  the  cause  or  the  con- 
tinuance sj  that  plaintiff  never  made  any  attempt  to  have  the  cause 
removed  from  the  "No  Frogress  Call;"  denies  that  the  dismissal  of 
the  cause  resulted  from  any  mistake  of  fact  on  the  part  of  the 
court  and  denies  that  plaintiff  is  entitled  to  the  relief  prayed 
for  in  its  petition  and  motion  or  any  part  thereof,  and  the  answer 
prays  that  plaintiff *s  said  petition  and  motion  be  denied, 

Section  5  ©f  Rule  22  of  the  Circuit  court  of  Cook  county 
provides: 

"See,  5«   "rom  time  to  time,  the  Executive  Committee 
shall  cause  the  Cler*  of  the  Court  to  prepare  separate  law  and 
chancery  calendars  of  all  cases  in  which  no  action  has  been  taken 
within  one  year  and  assign  such  calendars  to  one  or  more  judge* 
for  disposition,   hen  called  on  any  such  calendar,  the  c;se« 
listed  thereon  shall  be  called  for  trial.  If  the  plaintiff  is 
not  ready  for  trial,  the  cause, except  as  hereinafter  stated, 
shall  be  dismissed  for  want  of  prosecution.  No  continuance 
shall  be  granted  at  the  instance  of  the  plaintiff,  but  for  good 
cause  shown,  the  case  may  be  passed  under  Rule  26.   ny  order 
of  dismissal  entered  in  pursuance  hereof,  may  be  vacated  and 
the  cause  reinstated,  at  any  time  within  thirty  days  from  the 
date  of  such  order,  for  good  cause  shown,  upon  motion  and  upon 
such  reasonable  terms  as  to  costs  and  otherwise  as  the  Court 
may  deem  proper  in  the  circumstances," 

In  the  Chicago  Daily  Law  Bulletin  of  January  30,  1941* 
under  the  heading,  "Announcements,"  appears  the  following: 

"Judge  Epstein,  on  Monday,  Feb,  3#  a*  1°  a«  m»  *m 
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ha*e  a  call  of  the   »No  Progress  Call*,   pursuant  to  the  provisions 

of  Section  5  of  Rule  22  of  the  General  Kules  of  the  Circuit  court, 

Ifetl  .ea3JLconsists  .oLoa^s^ajshlQh  no  action  .hasj)eenjtiakeja„wiihifl 

one  year  and  includes  cases  which  were  filed  on  or  before  Jan.  31, 

1940. 

"If  no  response  is  made  by  either  party  on  this  call,  cases 
will  be  dismissed.  If  plaintiff  fails  to  appear,  case  will  be  dis- 
missed on  motion  of  the  defendant.  If  defendant  fails  to  appear, 
the  court  may  enter  judgment  or  assign  the  case  forthwith  to  another 
judge  for  disposition."  (Italics  ours.)  Here  follows  a  list  of 
cases,  among  v/hich  appears  the  instant  case. 

In   the  Daily  Law  Bulletin  of  January  31,  1941,  under  the 
heading,  "Announcements,"  appears  the  following: 

"Judge  Epstein,  on  1  onday,  Feb.  3,  at  10  a.  m*  will  have 
a  call  of  the  *No  Progress  Call*,  pursuant  to  the  provisions  of 
Section  5  of  Rule  22  of  the  General  Rules  of  the  Circuit  court. 
This  call  consists  of  cases  in  which  no  action  has  been  taken 
within  one  year,  and  includes  cases  which  were  filed  on  or  before 
Jan.  31,  1940. 

"If  no  response  is  made  by  either  party  on  this  call, 
eases  will  be  dismissed.  If  plaintiff  fails  to  appear,  case  will 
be  dismissed  on  motion  of  the  defendant.  If  defendant  fails  te 
appear,  the  court  may  enter  judgment  or  assign  the  case  forthwith 
to  another  judge  for  disposition. 

"A  list  of  the  cases  can  be  found  under  Monday's  call." 
(Italics  eurs.) 

In  the  same  Bulletin  appears  Judge  Epstein1 s  call  for 
Monday,  February  3.  The  call,  a  lengthy  one,  does  not  include 
the  instant  cause.  In  the  Bulletin  of  February  1,  1941,  under 
the  heading,  "Announcements,"  appears  the  same  announcement  as 
was  made  in  the  Issue  of  January  31,  and  there  also  appears  the 
call  for  Judge  Epstein  for  February  3.  It  is  the  same  call  as 
appears  in  the  issue  of  January  30,  and  does  not  include  the  instant 
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cause.  February  2,  1941,  fell  on  ^^  ^   ^  ^^  ^ 
Monday,  February  3,  1941,  appear  .any  orders  entered  by  Judge 
Epstein  on  that  date.  One  shows  that  the  instant  cause  was 
Mis  n  c  wt  pros."  While  defendant  in  its  verified  answer 
charges  that  counsel  for  plaintiff  was  negligent  in  not  appear- 
ing  before  Judge  Epstein  on  February  3,  it  is  significant  that  it 
does  not  aver  in  its  answer  that  its  counsel  was  present  upoa  the 
call  that  day.  The  announcements  made  by  Judge  Epstein  stated 
that  if  no  response  was  made  by  either  party  on  the  call  the  case 
would  be  dismissed;  that  if  plaintiff  failed  to  appear  the  case 
would  be  dismissed  on  motion  of  the  defendant.  The  order  of  dis- 
missal entered  by  Judge  Epstein  shows  that  it  was  entered  on  "Ord 
ct,"  and  that  the  suit  was  dismissed  "n  c."  It  is  admitted  that 
counsel  for  plaintiff  was  not  present  at  the  time  the  order  was 
entered  and  if  counsel  for  defendant  had  been  present  the  case 
undoubtedly  would  have  been  dismissed  on  motion  of  defendant  and 
costs  against  plaintiff  would  have  been  allowed.   e  have  a  right 
to  presume  from  the  record  that  no  response  was  made  by  either 
party  and,  therefore,  in  accordance  with  the  announcements,  the 
c qurt_dismis ised  .the  cause  and  without  cos^s  to  aj  t-h^j^^ 

Two  contentions  are  raised  by  defendant!  (1)  "No  error 
of  fact  was  committed  by  the  court  in  dismissing  this  cause  f©r 
want  of  prosecution;"  and  (2)  "Plaintiff  was  required  to  prove 
that  it  and  its  counsel  were  free  from  negligence  in  the  premises,' 
and  they  have  failed  in  that  regard. 

As  to  point  (1);  Defendant  contends  that  the  court 
committed  no  error  of  fact  in  dismissing  the  cause;  that  if  there 
was  any  error,  it  was  one  of  law  and  not  of  fact.  The  argument 
of  counsel  for  defendant  amounts  to  this,  that  Judge  Epstein,  on 
February  3,  1941,  had  before  him  the  record  in  this  cause  and  it 
must  be  presumed  that  "the  trial  court  decided  that  this  [progress] 
was  not  sufficient  to  prevent  a  dismissal, ':  that  in  so  deciding 
he  applied  the  law  to  the  facts  shown  of  record  and,  therefore, 
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if  he  made  a  mistake  it  was  one  of  law.  it  |a  a  sufficient 

answer  to  this  contention  to  say  that  it  ignores  the  three 

announcements  made  by  Judge  Epstein  that  the  call  fer  February 

3,  1941,  "consists  of  cases  in  which  no  action  has  been  taken 

within  one  year."  In  view  of  the  three  announcements  in  the 

Bulletin  it  would  amount  to  an  unwarranted  reflection  upon 

Judge  Epstein  to  assume  that  had  the  clerk  informed  the  judge 

of  the  state  of  the  record  in  the  instant  case  the  order  of 

dismissal  would  have  been  entered.  As  has  been  often  stated, 

a  judge,  as  well  as  an  attorney,  may  be  misled  by  the  fault 

of  the  clerk.  Defendant  further  contends  that  when  Judge 

Prystalski,  on  January  12,  1942,  had  before  him  the  petition 

to  vacate  the  order  of  January  3,  1941,  the  same  facts  were 

presented  to  him  that  were  "also  presented  by  the  record  to 

Judge  Epstein  on  February  3,  1941,"  and  therefore  "Judge 

Prystalski  merely  reviewed  the  order  of  Judge  Epstein,"  and 

Judge  Prystalski  was  without  power  to  review  Judge  Epstein's 

order.  It  is  a  sufficient  answer  to  this  contention  to  say 

that  the  instant  proceeding  is  a  new  suit  ana  that  Judge 

Prystalski  in  trying  it  and  in  entering  judgment  therein  was 

not  sitting  in  review  ef  the  original  suit* 

The  "No  Progress"  calendar  was  made  up  as  the  result  of 

an  order  of  the  Executive  Committee  to  the  clerk  of  the  court  te 

prepare  a  calendar  ef  all  cases  "in  which  no  action  has  been 

taken  within  one  year,"  and  under  that  order  it  was  the  duty 

of  the  clerk  to  determine  from  the  records  what  cases  should  be 

placed  on  that  calendar.  The  clerk  made  up  the  calendar  and  it 

was  assigned  to  Judge  Epstein.  On  October  '/,  1940,  Judge  Epstein 

had  a  call  of  this  calendar,  at  which  time  plaintiff «s  attorney 

responded  and  stated  to  the  court  that  defendant  had  filed  a 

motion  to  strike  plaintiff «s  complaint  and  that  the  motion  wa» 

pending,  and  thereupon  the  c.  use  was  continued  to  November  12,  1$ 

It  may  be  presumed  that  the  trial  court  in  entering  that  order  con- 
sidered that  good  cause  had  been  shown  by  plaintiff  and  that  the 
purpose  of  the  continuance  order  was  to  permit  further  progress 
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to  be  made.  Flaintiff  then  called  up  for  disposition  defendant's 
motion  to  strike  the  complaint,  before  Judge  Fisher,  and  on 
October  11,  1940,  Judge  Fisher  sustained  the  motion  to  strike, 
gave  plaintiff  twenty  days  to  file  an  amended  complaint,  and 
defendant  twenty  days  thereafter  to  plead  to  the  amended  complaint, 
Plaintiff  filed  an  amended  complaint  on  October  30,  1940,  and  when 
the  case  was  again  called  on  the  "No  Progress  Call  •  before  Judge 
Epstein  on  November  12,  1940,  it  was  continued  to  December  9,  1940, 
and  we  must  presume  that  Judge  'pstein  continued  the  cause  because 
of  the  fact  that  progress  had  been  made  in  the  cause  since  October 
7 9   19^0.  On  November  18,  1940,  defendant  filed  a  motion  to  strike 
the  amended  complaint,  and  when  the  cause  was  called  before  Judge 
Epstein  on  December  9  it  was  continued  until  February  3,  1941.  It 
must  be  noted  that  in  the  announcements  made  by  Judge  Epstein  in 
the  Daily  Law  Bulletinsfor  January  30,  31  and  February  1,  it  was 
stated  that  on  Monday ,  February  3,  at  10:00  a.  m.,  he  would  have 
a  call  of  the  No  Progress  Call  and  that  "this  call  consists  of 
cases  in  which  no  action  has  been  taken  within  one  yearf " 
and  that  in  his  announcements  of  January  31  and  February  1  it  is 
stated  that  "a  list  of  the  cases  can  be  found  under  Monday's  call." 
The  Bulletins  of  January  31  and  February  1  contain  his  call  of 
cases  for  February  3,  10:00  a#  m,,  but  in  the  list  of  cases  to  be 
called  the  instant  one  does  not  appear.  It  is  plain  from  the 
announcements  made  by  Judge  Epstein  that  he  did  not  intend  that 
the  clerk  should  place  the  instant  case  upon  the  call  for 
February  3* 

The  argument  of  defendant  that  Judge  Epstein  is  presumed 
to  have  known  the  condition  of  the  record  as  to  each  of  the  cases 
upon  his  call  for  February  3  is  not  sound,  as  a  matter  of  practice 
a  trial  judge,  situated  as  Judge  Epstein  was  on  February  3,  1941, 
having  a  call  of  cases  taken  from  an  unusual  calendar  like  the 
No  Progress  calendar,  must  depend  on  his  cler*  for  information 
as  to  the  state  of  the  record  as  to  each  of  the  cases  upon  the 
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call,  and,  furthermore,  Judge  Epstein,  in  view  of  the  announce- 
ments that  he  had  made,  had  a  right  to  assume,  and  undoubtedly 
did  assume,  that  the  clerk,  in  making  up  the  call,  had  followed 
the  instructions  of  the  court  as  plainly  stated  in  the  announce- 
ments. It  is  idle  to  argue  that  the  court  had  no  right  to  assume 
in  passing  upon  the  cases  as  they  were  called  that  the  clerk  had 
obeyed  the  announcements  that  the  court  had  made  in  the  Bulletin* 

"The  tendency  of  the  law  in  this  State  is  to  allow  the 
motion  under  section  89  whenever  it  is  obvious  that  the  action 
of  the  court  is  based  upon  the  fault  (either  of  omission  or  of 
commission)  of  the  clerk  of  the  court,  as  said  in  Brady  v, 
Washington  Ins.  Co.,  82  111.  App.  380 :   'A  default  of  the  clerk 
is  one  of  the  recognized  grounds  for  a  writ  ©f  error  coram  nobis. f 
Tidd»s  Practice,  sec.  1137}  Silverman  v.  Childsf  107  111,  pp. 
522.  In  the  latter  case  the  court  said:   'The  ignorance  of 
the  court  as  to  the  facts  arose  from  the  neglect  of  the  clerk 
to  strike  the  case  off  the  regular  calendar  when  he  placed  it 
upon  the  short  cause  calendar,  duch  negligence  of  the  clerk 
is  of  sufficient  ground  for  a  writ  of  coram  nobis,  and  authorized 
the  court  to  pass  upon  the  motion  to  set  aside  the  Judgment  at 
a  subsequent  term.*  In  Brady  vt  Washington  Ins.  Co..  supra; 
Silverman  v.  Ghildsf  supra;  and  Aaron  v.  Jefferson  Ice  Co.y  129 
111.  App.  570,  there  was,  as  in  the  instant  case,  a  failure  on 
the  part  of  the  clerk  of  the  court  to  do  a  necessary  ministerial 
act.  In  each  of  those  cases  the  court  entered  an  order  based 
on  a  mistake  or  misrepresentation  of  the  cleri  ,  and  then 
allowed  the  motion  in  the  nature  of  the  writ  of  error  coran 
nobis."   (Holbrook  v.  Lav/ton.  207  111.  App.  497,  503*  504.) 
The  Supreme  court  denied  a  certiorari  in  the  Holbrook  case. 

The  above  rule  was  followed  in  the  case  of  Butterick 
Publishing  co.  v.  Goldfarb.  242  111.  pp.  228,  232,  and  Lewjis  v.. 
Heywood-ft'akefield  Co.,  254  111.  App.  606.  See,  also,  *osbut  vt 
Juris,  266  111.  App.  614;  nelson  v.  Hlavka.  266  111.  App.  615. 
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In  addition  to  the  foregoing  cases,   there  are  a  number  of  other 
cases  in  this  ..state  wherein  petitions  in  the  nature  of  coram,  nobis 
have  oe^n  allowed  because  of  misprisions  of  the  cleric  of  the 
court,     (see  Carstedt  v.  mi^  ^^  ^,t  2q8  m#  ,  pp#  2?5} 
feoper^v^,  abash  41ic^M5e_£or£A,  291  111.  App.  6l8j     SsoSIlv^ 
!&£££,  307  111.  300;     Cramer  y.  Commercial,  y+ats  ^g>Bj  26o  m, 
5l6j  ftLfedortjLjaft,  2j>0  111.  *„.  122.)     m  the  well  known 
case  of  Maj^bla_vJL_Thompson  Hospital,  309  111.  147,  152,  the 
court  states  that  one  of  the  grounds  for  allowing  the  writ  at 
conuron  law  was   "error  through  the  default  of  the  cleric." 

The  contention  of  defendant  that  the  court  committed  no 
error  of  fact  in  dismissing  the  cause,  and  that  if  there  was  any 
error  it  was  one  of  law  and  not  of  fact,  is  without  merit*     Judge 
:pstein  was  not  called  upon  to  pass  upon  any  question  of  law  when 
he  entered  the  order  of  dismissal.     ;,e  are  satisfied  that  at 
entered  the  order  upon  the  assumption  that  no  action  had  been 
taKen  in  the   instant  case  within  one  year.     It  is  reasonably 
clear  that  the  clerk,  in  spite  of  the  announcements  made  by  Judge 
Epstein,  inadvertently  placed  this  case  upon  the  call  for 
february  3. 

fendant  strenuously  argues  that  a  petition  li^e  the 
one  before  us  was  not  intended   to  reiieve  the  party  from  the  con- 
sequences of  his  own  negligence,    that  plaintiff »s  counsel  was 
negligent  in  failing  to  appear  in  court     cbru'ry  3,  and  that  for 
that  negligence,  alone,  plaintiff  should  have  been  denied  relief. 
After  a  careful  examination  of  the  record  we  are  satisfied  that 
the  instant  contention  should  not  be  sustained. 

In  its  reply  brief  defendant  contends  that  plaintiff1 • 
petition  contains  no  charge  of  any  fault  or  breach  of  duty  on  the 
part  of  the  clerk  and  therefore  the  conduct  of  the  clerk  in  the 
premises  cannot  be  considered.  think  the  petition  is  suffi- 

ciently broad  to  support  a  theory  of  fact  that  the  trial  court 
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inadvertently  dismissed  the  cause  because  cf  the  misprision 
of  the  clerk. 

It  is  the  established  policy  of  the  courts  to  give 
everyone  his  day  in  court.  In  the  case  at  bar  the  order  ©f 
dismissal  entered  by  Judge  Epstein,  if  sustained,  would  have 
the  effect  of  terminating  plaintiff's  right  of  action.  V.e  do 
not  believe  that  the  record  warrants  such  a  result. 

The  judgment  of  the  Circuit  court  of  Cook  county 
is  sustained. 

JUDGMENT  SUSTAINED. 

Prlend,  P.  J.,  and  Sullivan,  J.,  concur* 
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W.  H.  GOODSTEIN  MILLINERY        ) 
COMPANY,  INC.,  a  corporation,     ) 

et  al.,  )  APPEAL  PROM  SUPERIOR 

Appellants,     ) 

)  COURT  OP  COOK  COUNTY. 


BERKLEY,  INC.,  a  corporation,     )  \\   W 

et  al.,  )  A  V 


Appellees,     ) 
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MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 


A  complaint  by  I,  H.  Goods tein  Millinery  Company,  Inc., 
a  corporation,  and  William  H.  Goods tein  against  Berkley,  Inc., 
a  corporation,  Morris  L.  Simons,  Celestine  Simons  and  Calmon  P. 
Golder.  Celestine  Simons  and  Calmon  P.  Golder  filed  answer I 
to  the  complaint,  uorris  L.  Simons  and  Berkley,  Inc.,  a  cor- 
poration, filed  answers  and  counterclaims.  Plaintiffs  filed 
an  answer  to  the  counterclaim  of  Berkley,  Inc.,  a  corporation. 
The  cause  was  referred  to  a  master  in  chancery,  who  subsequently 
filed  a  report,  and  the  exceptions  filed  by  plaintiffs  to  the 
report  were  overruled  by  the  chancellor,  Judge  Lupe.  Thereafter 
plaintiffs  filed  a  "Supplemental  Defense,"  and  after  the 
chancellor  had  disposed  of  the  issues  raised  by  that  defense 
the  decree  was  entered,  from  which  plaintiffs  have  appealed. 
Upon  motion  of  defendants  William  H.  Goods  tein  was  made  an  addi- 
tional party  plaintiff  and  by  leave  of  court  the  complaint  was 
amended  to  include  William  H.  Goodsteln  as  a  party  plaintiff. 

The  complaint  is  a  lengthy  one  and  wo  will  adopt  plain- 
tiffs' brief  statement  of  it»  "Complaint  in  chancery  to  recover 
damages  by  reason  of  moneys  paid  by  the  lessee  and  guarantor  on 
a  lease  because  of  the  default  of  the  assignee  of  the  lessee, 
Berkley,  Inc.,  a  corporation,  in  payment  of  rent  which  it  had 
assumed  and  agreed  to  pay,  and  asking  that  a  receiver  bo  appointed 
for  said  corporation,  and  that  the  shareholders  be  held  personally 
liable  because  the  assets  of  said  corporation  wore  distributed  to 
them,  and  that  they  be  restrained  from  removing  the  assets  from 
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the  jurisdiction  or  from  encumbering  said  assets. • 

As  to  the  answer  of  Berkley,  inc.,  defendant,  it  is 
sufficient  to  say  that  it  admits  owing  $2,750  as  rent  for  May 
and  June,  1938,  for  the  premises,  127  south  State  street, 
Chicago,  Illinois,  but  it  denies  owin.  for  any  rent  that' 
accrued  after  July  1,  1938,  for  the  reason  that  plaintiffs 
were  in  possession  of  the  premises  after  July  1,  1938,  under 
the  terms  of  the  agreement  of  February  1,  l937,  and  that  plain- 
tiffs,  under  said  terms,  were  liable  for  the  rent  after  July  1, 
1938.  The  counterclaim  of  Berkley,  inc.,  alleges  that  pursuant 
to  a  demand  made  by  plaintiffs  that  defendant  surrender  to 
Plaintiffs  its  three  stores  and  the  personal  property  contained 
therein  in  accordance  with  the  agreement  of  February  1,  1937, 
defendant,  on  July  1,  1938,  delivered  possession  of  the  premises 
and  personal  property  to  plaintiffs ;  that  at  the  time  of  the 
delivery  of  the  premises  and  personal  property  to  plaintiffs 
the  said  personal  property  had  a  reasonable  value  in  excess  of 
$6,000;  that  plaintiffs  held  an  alleged  sale  of  the  personal 
property  without  notice  to  the  defendant  and  without  its  knowl- 
edge, acquiescence  or  consent;  that  the  reasonable  value  of  said 
personal  property  should  be  set  off  against  whatever  indebtedness 
is  found  to  be  legally  due  plaintiffs,  and  the  excess,  if  any, 
paid  over  to  the  defendant. 

The  salient  facts  appear  in  the  report  of  the  master 
and  in  the  decree.  The  master  found  that  on  February  15,  I930, 
L.  B.  Waterman  Company,  a  New  York  corporation,  as  lessor, 
remised  to  W.  H.  Goods tein  Millinery  Company,  Inc.,  an  Illinois 
corporation,  as  lessee,  the  second  and  third  floors  and  other 
space  in  the  premises  commonly  known  as  127  South  State  street, 
Chicago;  that  on  July  19,  1930,  Goodstein  Millinery  Company  execute* 
an  assignment  of  the  lease  to  Berkley,  Inc.;  that  the  latter  ac- 
cepted the  assignment,  consent  thereto  having  been  given  by  Water- 
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man  Company,  and  that  thereafter  Berkley,  Inc.,  continued  to 
occupy  said  premises;  that  the  assignment  provided  that  Berkley, 
Inc.,  should  comply  in  all  respects  with  all  the  terms  and  con- 
ditions of  said  lease  and  should  pay  promptly  all  rents  and  other 
charges  accruing  from  time  to  time  thereunder;  that  Goodstein 
Millinery  Company,  Morris  L,  Simons,  Celestine  Simons  and 
Berkley,  Inc.,  entered  into  an  agreement  whereby  said  William 
H.  Goodstein  sold  all  his  interest  in  Berkley,  Inc.,  to  defend- 
ant Morris  L.  Simons,  and  from  February  1,  1937,  to  the  date  of 
the  filing  of  the  complaint  defendants  Morris  L.  Simons  and 
Celestine  Simons  became  the  sole  stockholders  of  defendant 
Berkley,  Inc.;  that  as  collateral  security  for  the  faithful 
performance  by  Berkley,  Inc.,  of  its  undertakings  in  said  agree- 
ment of  February  1,  1937,  Berkley,  Inc.,  on  February  15,  1937, 
executed  to  William  H.  Goodstein  a  chattel  mortgage  v/hereby  it 
conveyed  to  Goodstein  all  the  furniture,  fixtures  and  equipment 
in  the  stores  operated  by  Berkley,  Inc.,  at  127  South  State  street, 
Chicago,  Illinois,  6440  Sheridan  Road,  Chicago,  Illinois,  and  at 
601-03  Diversey  Parkway,  Chicago,  Illinois;  that  Berkley,  Inc., 
subsequently  made  default  in  payment  of  the  rent  due  under  the 
terms  of  the  said  lease  for  the  months  of  liay  and  June,  1938; 
that  the  record  shows  no  demand  made  upon  said  Berkley,  Inc.,  by 
Waterman  Company  for  said  rent  in  arrears  and  shows  no  action  taken 
or  threatened  to  be  taken  by  said  lessor  by  reason  of  said  arrears; 
that  on  or  about  June  15,  I938,  knowledge  of  said  default  came  to 
Goodstein  Millinery  Company  and  William  H#  Goodstein;  that  immedi- 
ately upon  the  receipt  of  such  information  William  H«  Goodstein 
caused  to  be  served  on  Berkley,  Inc.,  a  demand  that  said 
premises  be  surrendered  to  Goodstein  In  accordance  with  tho 
terms  of  the  contract  of  February  1.  1937.  and  that  all  the  fur- 
niture, fixtures  and  equipment  in  the  three  stores  thereto- 
fore operated  by  Berkley,  Inc.,  be  turned  over  to  Goodstein; 
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that  pursuant  to  said  demand  on  or  about  July  1,  1938,  Berkley, 
Inc.,  surrendered  to  Goodstein  all  of  the  furniture,  equipment 
and  fixtures  described  in  said  chattel  mortgage  and  delivered 
to  Goodstein  possession  of  the  premises  described  as  127  South 
State  street,  Chicago,  Illinois;  that  the  agreement  of  February 
1>  1937*  provides  as  follows:  "Provided  that  in  the  event  said 
Goodstein  shall,  under  the  terms  hereof,  elect  to  exercise  his 
right  to  take  possession  of  said  stores  and  does  -take   possession 
thereof,  then  and  in  that  event  said  Goodstein  ana  said  Millinery 
Company  agree  to  pay  the  rent  reserved  under  the  respective  leases 
for  all  of  said  stores  so  long  as  either  said  Goodstein,  said 
Millinery  Company  or  any  nominee,  assignee,  sub-lessee  or  licen- 
see of  either  of  them  is  or  are  in  possession  of  any  of  said 
three  stores,  and  otherwise  to  carry  out  and  perform  the  terms 
and  provisions  of  the  respective  leases;  provided  further  that 
in  sueh  event  neither  said  Simons  nor  said  Berkley  shall  be 
liable  for  and  hereby  are  expressly  released  from  liability  to 
contribute  to  either  said  Goodstein  or  said  Millinery  Company 
for  or  on  account  of  any  sums  paid  by  either  of  them  as  rent 
for  said  three  stores,  and  said  Goodstein  and  said  Millinery 
Company  further  agree  to  indemnify  and  save  harmless  said 
Simons  and  said  Berkley  against  all  claims  which  may  be  estab- 
lished against  them  or  either  of  them  by  reason  of  the  nonpayment 
of  sueh  rental."  The  report  further  finds  that  Goodstein  owns  or 
controls  all  of  the  capital  stock  of  the  W,  H#  Goodstein  Milli- 
nery Company,  Inc.,  and  through  his  attorney,  retained  possessiea 
of  the  store  at  127  South  State  street  until  about  August  20, 
1938,  and  exercised  sole  ownership  and  control  thereof;  that  by 
reason  of  the  provisions  of  the  contract  of  February  1,  1937, 
W.  H.  Goodstein  Millinery  Company,  Inc.,  and  William  H.  Goodstein 
became  liable  for  the  rent  accruing  on  the  store  for  the  months 
of  July  and  August;  that  the  bill  alleges  that  the  furniture, 
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fixtures  and  equipment  described  in  the  chattel  mortgage  which 
was  taken  into  possession  by  William  H.  Goodstein  and  W.  H. 
Goodstein  Millinery  Company,  Inc.,  was  sold  for  the  sum  of 
$435.50  and  that  credit  for  said  amount  was  given  to  Berkley, 
Inc.;  that  the  master  finds  as  a  fact  that  the  fair  cash  market 
value  of  said  furniture,  fixtures  and  equipment  as  of  July  1, 
1938,  was  $3,753.50.  The  master  further  finds  that  no  notice 
of  the  sale  of  any  of  said  furniture,  equipment  or  fixtures  was 
given  to  Berkley,  Inc.,  or  to  any  agent,  officer  or  employee 
thereof  j  that  no  report  of  said  sale  was  delivered  to  Berkley, 
Inc.,  or  to  any  officer,  agent  or  employee  thereof;  that  there 
is  in  the  record  no  evidence  as  to  the  sale  of  any  specific  item 
included  among  such  fixtures,  furniture  and  equipment;  that  the 
testimony  shows  that  the  sum  of  approximately  $500  was  received 
by  William  H.  Goodstein  or  W.  H.  Goodstein  Millinery  Company,  Inc., 
from  the  sale  of  said  fixtures;  that  the  evidence  further  shows 
that  a  relative  by  marriage  of  William  H#  Goodstein  came  into 
possession  of  one  of  the  stores  theretofore  operated  »y  Berkley, 
Inc.;  that  there  is  no  evidence  in  the  record  that  the  assets  of 
Berkley,  Inc.,  were  distributed  t©  ©r  among  the  stockholders 
thereof.  The  master  recommended  that  the  prayer  of  \*e  complaint 
that  a  receiver  be  appointed  to  collect  the  assets  of  Berkley, 
Inc.;  that  an  injunctive  order  be  issued  against  Morris  L.  Simons 
and  Celestine  Simons,  restraining  them  from  removing  from  the 
jurisdiction  of  the  court  or  from  encumbering  or  otherwise  trans- 
ferring any  of  said  personal  assets  or  property;  that  an  order  be 
entered  that  the  defendants  account  for  assets  of  Berkley,  Inc.; 
that  the  defendant  be  ordered  to  deposit  with  the  clerk  of  the 
court  the  corporate  and  accounting  records  of  Berkley,  Inc.; 

that  Judgment  be  entered  against  the  defendants  Morris  L.  Simons, 

Simons 
Celestine/and  Calmon  P.  Golder  for  the  amount  of  plaintiff's  claim; 

and  that  the  individual  defendants  be  held  personally  liable  as 
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stocKholders  and  directors,  be  denied  in  to  to,:  and  the  master 
further  recommended  that  defendant  Berkley,  Inc.,  should  be 
charged  with  the  sum  of  $2,75&  rent  for  Kay  and  June,  1938, 
for  the  premises  known  and  described  as  127  South  3tate  street, 
Chicago;  that  plaintiffs  W.  H.  Goodstein  Millinery  Company, 
Inc.,  and  William  H.  Goodstein,  should  be  charged  with  the  sum 
of  *3, 753.50,  the  fair  cash  value  of  the  furniture,  equipment 
and  fixtures  taken  possession  of  by  said  plaintiffs;  that  a 
judgment  should  be  entered  in  favor  of  defendant  Berkley,  Inc., 
on  its  counterclaim  for  $1,003.50;  that  the  counterclaims  of 
Morris  L.  Simons  and  Berkley!  Inc.,  for  sums  alleged  to  be  due 
by  reason  of  the  surrender  and  cancellation  of  the  lease  on  the 
premises  at  127  South  State  street  be  denied. 

The  "Supplemental  Defense"  filed  by  plaintiffs  alleges 
that  defendant  Berkley,  Inc.,  a  corporation,  was  dissolved  sy 
action  of  the  Attorney  General  on  April  25,  1939,  and  therefore 
"the  cause  terminated  in  so  far  as  said  Berkley,  Inc.,  is  con- 
cerned." Defendants  filed  a  verified  answer  to  the  supplemental 
defense  and  an  order  was  entered  that  this  answer  also  stand  as 
a  counterclaim  on  behalf  of  defendants  Morris  L.  Simons  and 
Celestine  Simons  for  the  relief  asked  by  then.  This  answer  and 
counterclaim  alleges: 

"1,  That  the  decree  alleged  in  said  'Supplemental 
Defense'  to  have  been  entered  on  ,pril  25,  1939,  dissolving 
the  defendant,  Berkley,  Inc.,  was  a  matter  of  record  not  only 
in  this  court  but  also  in  the  office  of  the  Recorder  of  Cook 
County,  Illinois,  as  required  by  statute;  that  by  reason  thereof 
the  plaintiffs  were  charged  with  notice  of  such  dissolution; 
that  it  was  thereupon  encumbent  upon  the  plaintiffs  to  present 
their  defense  or  plea  based  on  such  dissolution  within  a  reason- 
able time  after  April  25,  19395  that  notwithstanding  the 
dissolution  of  Berkley,  Inc.,  on  April  25,  1939,  the  plaintiffs 
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proceeded  to  hearing  of  this  case  on  its  merits  before  the  Master 
to  whom  the  case  had  theretofore  been  referred;  that  the  plain- 
tiffs thereafter  on,  to-wit:  March  20,  1942,  filed  their  answer 
to  the  counterclaims  of  the  defendants  but  failed  to  set  up  as  a 
defense  the  dissolution  of  Berkley,  Inc.;  that  upon  conclusion 
of  the  hearings  before  said  Master  and  after  the  filing  of  said 
Master's  report  herein  the  plaintiffs  filed  objections  to  said 
Master's  report  but  the  fact  of  the  dissolution  of  Berkley,  Inc., 
was  not  raised  by  the  plaintiffs  in  their  said  objections;  that 
the  plaintiffs  by  their  failure  to  plead  the  dissolution  of 
Berkley,  Inc.,  as  a  defense  during  the  entire  pendency  of  this 
suit  and  until  almost  four  years  after  the  fact  of  the  dis- 
solution of  Berkley,  Inc.,  was  a  matter  of  public  record  there- 
by waived  their  right  to  such  benefits  as  might  have  accrued  to 
the  plaintiffs  if  such  fact  had  been  timely  pleaded. 

"2,  The  defendants  deny  that  the  plaintiffs  are  in  any 
event  entitled  to  the  relief  prayed  for  in  said  'Supplemental 
Defense. ' 

"3.  That  the  sole  stockholders  of  the  defendant, 
Berkley,  Inc.,  ./ere  the  defendants,  Morris  L,  Simons  and 
Celestine  Simons  and  that  the  plaintiffs'  complaint  so  alleges; 
that  upon  the  dissolution  of  Berkley,  Inc.,  the  defendants, 
Morris  L.  Simons  and  Celestine  Simons,  as  such  stockholders, 
became  the  equitable  owners  of  any  and  all  assets  of  said  Berkley, 
Inc.,  subject  only  to  the  rights  of  creditors  of  said  Berkley, 
Inc.;  that  the  indebtedness  which  the  Master  herein  and  this 
court  have  found  to  be  due  from  the  plaintiffs  to  the  defendant, 
Berkley,  Inc.,  was  an  asset  of  Berkley,  Inc.,  prior  to  its  dis- 
solution, viz:  on  July  1,  1933,  and  that  if  by  reason  of  the  dis- 
solution of  Berkley,  Inc.,  the  court  should  find  that  said  cor- 
poration does  not  have  the  legal  capacity  to  have  a  judgment  and 
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decree  entered  in  its  favor  against  the  plaintiffs,  then  this 
court  should  find  that  by  reason  of  the  dissolution  of  said 
Berkley,  Inc.,  the  indebtedness  found  to  be  due  from  the  plain- 
tiffs to  said  Berkley,  Inc.,  is  now  due  to  the  defendants,  Morris 
L.  Simons  and  Celestine  Simons,  sole  stockholders  of  Berkeley,  Inc., 
and  that  a  decree  and  judgment  should  be  entered  herein  in  favor 
of  said  korris  L.  Simons  and  Celestine  Simons  and  against  the 
plaintiffs  for  the  amount  of  such  indebtedness." 

Plaintiffs  contend  "that  the  defendant,  Berkley,  Inc. 
was  liable  for  the  entire  amount  of  rent  that  the  plaintiffs  paid 
the  lessors;  that  the  value  of  the  fixtures  that  came  into  posses- 
sion of  plaintiffs  was  $500;  that  Berkley,  Inc.,  having  been  dis- 
solved, was  incapable  of  maintaining  a  counterclaim;  that  no  judg- 
ment could  be  rendered  in  favor  of  Berkley,  Inc.,  and  that  no 
judgment  could  be  rendered  in  favor  of  the  stockholders  of 
Berkley,  Inc.;"  that  "the  entry  of  the  plaintiffs  on  the  demised 
premises  after  the  vacating  of  said  premises  by  the  defendant 
Berkley,  Inc.  was  not  an  acceptance  of  the  surrender,"  and  "since 
there  was  no  acceptance  of  the  surrender  by  the  plaintiffs,  and 
plaintiffs  did  not  use  the  premises  and  no  business  was  conducted 
by  thorn  on  the  premises,  they  were  not,  as  between  the  plaintiffs 
and  Berkley,  Inc.,  liable  for  the  rent  which  accrued  after  July  1, 
1938,  but  this  obligation  remained  with  Berkley,  Inc.;"  that  all 
that  plaintiffs  did  after  their  entering  upon  the  premises  was 
"to  render  the  damage  as  light  as  possible  and  to  protect  them- 
selves from  unnecessary  injury. H  Ac  plaintiffs  elected  to  demand 
possession  of  the  three  stores  and  the  personal  property  contained 
therein,  under  tho ,  ajpoement  cf  Fete**™   1-  lcn7«  and  as  defend- 
ants  complied  with  that  demand,  the  rights  of  the  parties  must  be 
determined  by  the  provisions  of  that  agreement.  The  agreement 
was  drafted  by  plaintiffs'  attorneys* 

The  decree  finds:  "5.  That  Berkley,  Inc.  subsequently 
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made  default  in  the  payment  of  the  rent  due  for  the  months  of  May 
and  June,  1938,  in  the  sum  of  $2,750,00  under  the  terms  of  the 
lease  for  the  premises  at  12?  South  State  street,  Jhicago,  Illi- 
nois, that  said  sum  was  subsequently  paid  by  the  plaintiffs  but 
that  no  demand  was  made  upon  said  Berkley,  Inc.  by  the  lessor  fop 
said  rent  in  arrears  and  that  no  action  was  taken,  or  threatened 
to  be  taken,  by  the  lessor  by  reason  thereof.  6.  That  on  or 
about  June  15,  1938*  knowledge  of  said  default  came  to  the  plain- 
tiffs and  that  by  reason  of  said  non-payment  of  rent  by  Berkley, 
Inc.,  the  plaintiff,  William  H.  Goodstein,  who  owns  or  controls 
all  of  the  capital  stock  of  I ,  H#  Goudstein  Millinery  Company, 
Inc.,  caused  to  be  served  on  Berkley,  Inc.  on  or  about  June  15* 
1938,  a  demand  that  all  premises  be  surrendered  to  the  plaintiffs 
jn  accordance  with  the  contract  of  February  lg  lQ^7r  aa&  timt   all 
the  furniture,  fixtures  and  equipment  in  the  three  stores  thereto- 
fore operated  by  said  Berkley,  Inc.,  be  turned  over  to  the  plain- 
tiffs; that  pursuant  to  said  demand f  the  defendant,  Berkley,  Inc. 
did  on  or  about  the  first  day  of  July,  1938,  surrender  to  the 
plaintiffs  all  of  the  furniture,  fixtures  and  equipment  described 
in  the  said  chattel  mortgage,  and  deliver  to  the  plaintiffs  the 
keys  to  said  three  stores.  7*     That  no  notice  of  the  sale  of  any 
of  said  furniture,  fixtures  and  equipment  was  given  to  Berkley, 
Inc.,  or  to  any  agent,  officer  or  employee  thereof,  that  no 
report  of  sale  was  delivered  to  Berkley,  Inc.,  or  to  any  officer, 
agent  or  employee  thereof ;  that  no  evidence  was  introduced  by  the 
plaintiffs  as  to  the  sale  of  any  specific  items  included  among 
such  fixtures,  furniture  and  equipment  and  that  the  evidence  shows 
that  a  relative  by  marriage  of  said  William  II.  Goodstein  came  into 
possession  of  one  of  the  stores  theretofore  operated  by  Berkley, 
Inc.}  that  the  plaintiffs  retained  possession  of  the  store  at  127 
South  State  Street,  ChiMgO,  Illinois,  until  on  or  about  ugust 
20,  1938,  and  exercised  sole  ownership  and  control  thereof  and 
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that  by  reason  of  the  provisions  of  said  contract  ©f  February  1, 
1937,  said  plaintiffs  became  liable  for  the  rent  accruing  on 
said  st©re  on  and  after  July  1,  19 38,  amounting  to  <ji2,c62#50 
and  that  the  plaintiffs  paid  the  same."  The  foregoing  findings 
in  the  deeree  were  warranted  by  the  evidence.  But  plaintiffs 
contend  that  the  provision  in  the  agreement  of  February  1,  1937 
(cited  in  full  in  the  master *s  report  and  referred  to  in  the 
decree),  must  be  considered  in  connection  with  the  following 
provision  in  the  agreement:   "It  is  expressly  understood,  hoi*- 
ever,  that  in  the  event  said  Goodstein  and. said  Millinery  Co., 
shall  elect  not  to  take  possession  of  said  stores,  or  if  after 
electing  t©  take  possession,  decide  to  abandon  all  three  stores 
and  permit  the  lessors  of  all  of  them  to  pursue  their  respective 
remedies,  then  and  in  that  event  the  foregoing  agreement  by  said 
Goodstein  and  said  Millinery  Co.,  to  pay  rent,  and  to  release  and 
indemnify  said  Simons  and  said  Berkley,  shall  be  of  no  further 
force  or  effect;"  that  after  they  took  possession  under  the  agree- 
ment of  February  1,  1937,  they  decided  "to  abandon  all  three 
stores  and  permit  the  lessors  of  all  of  them  to  pursue  their 
respective  remedies,"  and  that  therefere  *tht  foregoing  agree- 
ment [the  provision  cited  in  full  in  the  master's  report]  by  said 
Goodstein  and  said  Millinery  Co.,  to  pay  rent,  and  to  release  and 
indemnify  said  Simons  and  said  Berkley,  shall  be  ©f  no  further 
force  and  effect."  It  is  a  sufficient  answer  to  this  contentien 
to  say  that  the  evidence  does  not  support  (plaintiff s •  claim  that 
after  taking  possession  of  the  stores  they  decided  "to  aband©* 
all  three  stores  and  permit  the  lessors  ©f  all  of  them  t©  pursn© 
their  respective  remedies,"  and  the  decree  finds  to  the  contrary. 
It  will  be  noted  that  the  master  and  the  chancellor  found  that 
Berkley,  Inc.,  should  ft©  charged  with  $2,750  for  the  rent  paid 
by  plaintiffs  for  May  and  June,  1938,  for  the  premises  known  as 
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127  South  State  street,  Chicago,  but  that  it  should  not  be  charged 
for  any  part  of  the  rental  that  accrued  on  and  after  July  1,  1938, 

Plaintiffs  make  a  very  short  argument  in  support  of  their 
next  contention,  that  "upon  the  payment  of  the  rent  plaintiffs 
were  subrogated  to  all  the  rights  of  the  lesser."  It  is  a  suffi- 
cient answer  to  the  contention  to  say  that  plaintiffs  elected  to 
demand  and  take  possession  of  the  Berkley  stores,  furnishings, 
fixtures  and  equipment  under  the  agreement  of  February  1,  1937, 
that  Berkley,  Inc.,  complied  with  the  demand,  and  the  parties 
are  bound  by  the  terms  of  that  agreement. 

Plaintiffs  next  contend:  (1)  "The  fair  cash  value  of 
the  furniture  and  fixtures  in  question  was  established  by  the 
plaintiff's  evidence  of  the  price  actually  paid  for  the  property 
at  a  bona  fide  sale."  (2)  "The  defendant  was  not  qualified  to 
testify  to  the  value  of  the  furniture  and  fixtures  in  question*" 
(3)  "The  defendant  failed  to  establish  the  value  of  the  furniture 
and  fixtures  in  question  by  a  preponderance  of  the  evidence."  To 
these  contentions  defendants  answer:  (a)  "The  plaintiffs  having 
failed  to  foreclose  their  chattel  mortgage  were  liable  to  Berkley, 
Inc.,  for  the  fair  and  reasonable  value  of  the  furniture,  fixtures 
and  equipment  of  which  they  took  possession,"  (b)  No  notice  was 
given  defendants  of  the  alleged  sale,  (c)  "The  finding  by  the 
Master  that  the  reasonable  value  of  the  furniture,  fixtures  and 
equipment  surrendered  to  the  plaintiffs  was  on  the  date  of  the 
surrender,  the  sum  of  $3,753.50  is  in  accordance  with  the  manifest 
weight  of  the  evidence."   The  master  and  the  chancellor  both  found 
that  the  furniture,  fixtures  and  equipment  of  the  three  stores  had 
a  fair  cash  market  value  as  of  said  date,  of  £3#753«50,  and  that 
plaintiffs  should  be  charged  with  that  amount,  and  after  an  exami- 
nation of  the  evidence  bearing  upon  the  value  of  the  chattels  we 
are  satisfied  with  their  findings.  If  plaintiffs  intended  to  hold 
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an  honest  sale,  why  did  they  not  give  defendants  notice  of  the 

sale. 

Before  passing  upon  several  contentions  raised  by  plain- 
tiffs that  are  based  upon  the  supplemental  defense  it  is  neces- 
sary for  us  to  consider  s.  contention,  strenuously  urged  by  defend- 
ants, that  plaintiffs  by  their  conduct  waived  the  right  to  raise 
the  point  interposed  in  the  supplemental  defense,  viz,,  the  effect 
of  the  dissolution  of  Berkley,  Inc.,  and  that  the  chancellor 
should  have  so  held.  That  there  is  force  in  defendants'  conten- 
tion clearly  appears  from  the  record.  The  defense  interposed  in 
the  supplemental  defense  was  not  raised  until  after  the  master 
and  the  chancellor  had  decided  the  issues  against  plaintiffs. 
The  corporation  was  dissolved  on  A,jril  25,  1939  >  plaintiffs1 
exceptions  to  the  master's  report  were  overruled  on  October  15* 
1942,  and  the  supplemental  defense  was  not  filed  until  October 
26,  1942.  Plaintiffs  seek  to  evade  the  effect  of  their  failure 
to  interpose  the  defense  in  apt  time  by  calling  attention  to  an 
averment  in  their  affidavit  in  support  of  their  petition  for 
leave  to  file  the  supplemental  defense,  viz,,  that  they  did  not 
learn  until  September  29,  1942,  that  Berkley,  Inc.,  had  been 
dissolved,  but,  as  we  have  heretofore  stated,  the  chancellor 
did  not  overrule  plaintiffs'  exceptions  to  the  master's  report 
until  October  15,  1942,  The  evidence  shows  that  on  July  1,  1938> 
Berkley,  Inc.,  acting  in  strict  accordance  with  the  demands  of 
plaintiffs,  surrendered  to  the  latter  their  three  stores  and  all 
of  the  personal  property  contained  therein,  and  ceased  to  exist, 
as  a  going  concern,  on  that  date.  Indeed,  the  complaint  alleges 
that  Berkley,  Inc.,  "has  now  no  visible  means  of  existence,  does 
not  operate  from  any  office,  has  no  business  of  any  kind  to  the 
knowledge  of  the  plaintiff,"  Nor  did  plaintiffs  dispute  defend- 
ants' contention  that  the  public  records  showed  the  dissolution 
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of  the  corporation.  The  complaint  was  filed  November  23,  1938 
and  the  trial  of  the  cause  extended  over  a  long  period  of  time. 
It  is  difficult  to  escape  the  conclusion  that  plaintiffs  did  not 
care  to  raise  the  dissolution  point  if  they  could  succeed  without 
raising  it.  We  have  concluded,  however,  to  consider  the  several 
contentions  raised  by  plaintiffs,  based  upon  the  supplemental 
defense,  viz:  (a)  "After  the  defendant  corporation  was  dissolved 
it  was  incapable  of  maintaining  its  counterclaim,"  (b)  "Since 
no  revivor  was  had  no  valid  proceedings  could  be  had  or  taken  on 
defendant  Berkley,  Inc.«s  counterclaim  after  its  dissolution." 
(c)  "The  assets  of  the  dissolved  defendant  corporation  were  a 
trust  fund  to  be  administered  by  a  court  of  equity."  "The  stock- 
holders had  no  right  or  title  in  or  to  the  assets  of  the  dissolved 
defendant  corporation  until  all  of  its  corporate  debts  were  paid." 
As  to  these  contentions  it  is  sufficient  to  say  that  the  supple- 
mental defense  did  not  set  up  in  any  way  that  there  were  creditors 
of  Berkley,  Inc.,  who  had  rights  in  any  assets  of  the  corporation, 
nor  did  it  assert  that  any  judgment  entered  in  favor  of  the  stock- 
holders should  be  administered  by  the;  chancellor  as  a  trust  fund. 
It  alleged  the  dissolution  of  the  corporation  and  prayed  "that  said 
answer  and  counterclaim  and  all  evidence  on  behalf  of  said  Berkley, 
Inc.,  be  stricken  and  the  cause  terminated  insofar  as  Berkley,  Inc, 
is  concerned*"  In  this  court  plaintiffs  do  not  ask  us  to  reverse 
the  cause  in  order  that  the  rights  of  creditors  may  be  protected; 
they  ask  us  "to  reverse  the  decree  and  Judgment  of  the  trial  court 
and  to  enter  judgment  here  for  the  plaintiffs."  The  reason  for 
this  attitude  is  obvious,  as  a  judgment  against  them  and  in  favor 
©f  the  stockholders,  subject  to  the  rights  of  creditors,  would 
avail  plaintiffs  nothing.  Plaintiffs  contend  that  no  attempt  was 
made  to  bring  in  any  of  the  creditors  of  Berkley,  Inc,,  and  that 
as  "the  assets  of  the  dissolved  defendant  corporation  were  a  trust 
fund  to  be  administered  by  a  court  of  equity,"  the  trial  court 
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could  not  properly  enter  any  judgment  for  the  benefit  of  the 
stockholders  in  the  state  of  the  record.  As  we  have  heretofore 
stated,  plaintiffs,  in  their  "supplemental  defense,"  were  not 
concerned  about  the  rights  of  possible  creditors  of  Berkley, 
Inc.,  and  the  instant  point  is  clearly  an  afterthought.  TJ 
chancellor  ordered  that  the  answer  of  defendants  to  the  supple- 
mental defense  stand  as  a  counterclaim  on  behalf  of  Morris  L. 
Simons  and  Celestine  Simons  for  the  relief  they  prayed  for. 
The  decree  found  that  the  claim  made  in  the  counterclaim  was 
an  asset  of  Berkley,  Inc.,  prior  to  its  dissolution  and  that 
Morris  L.  Simons  and  Celestine  Simons  were  the  only  stockholders, 
and  that  no  one  other  than  Morris  L.  Simons  and  Celestine  Simons' 
had  asserted  any  claim  to  said  asset.  Section  94  of  the  Cor- 
poration Aet  provides  that  any  claim  against  a  dissolved  cor- 
poration must  be  eoimeneed  within  two  years  after  the  date  of 
the  dissolution,  and  the  decree  was  not  entered  until  a  con- 
siderable time  had  elapsed  after  the  two  year  period  had  expired. 
The  law  is  that  upon  the  dissolution  of  a  corporation  its  assets 
belong  to  its  stockholders,  subject  to  the  rights  of  creditors. 

The  decretal  judgment  of  the  Superior  court  of  Cook 
county  should  be  and  it  is  affirmed. 

DECRETAL  JUDGMENT  AFFIRMED * 
Sullivan,  P.  J.,  and  Friend,  J,,  concur. 
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Appellant, 


MAE  KENIRY, 


APPEAL  FROM  CIRCJIT 
COURT  OF  COOK  COUNrX". 


v. 

HARRY  E.  COSTELLO,  Individually 
and  as  Executor  of  the  Last  Will 
and  Testament  and  Codicil  of 
John  M*  Costello,  deceaseds  ANNIE     ) 
MARTIN|  CHARLES  HECTORj  PASTOR  OF 
ST.  ETHELHEDA  CATHOLIC  CHURCH  OF 
CHICAGO,  and  ELIZABETH  JORDAN, 
Appellees* 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  dismissing  her 
"Amended  Count  Two"  to  her  original  complaint  for  want  of 
equity. 

The  sole  purpose  of  the  original  complaint,  filed 
October  29,  1942,  was  to  have  set  aside  the  last  will  and 
testament  and  codicil  thereto  of  plaintiff !s  father,  John  M« 
Costello,  upon  the  grounds  ©f  unsound  mind,  dotage,  fraud  and 
undue  influence.  Plaintiff  abandoned  that  complaint  and  amend- 
ments thereto  and  the  cause  proceeded  to  trial  before  the  court 
without  a  Jury  on  her  "Amended  Count  Two  to  the  Complaint," 
filed  May  3,  1943,  which  alleges,  in  substance,  that  plaintiff 
was  the  daughter  of  the  deceased,  John  ■",*  Costello,  and  one  of 
his  two  surviving  sole  heirs  at  law:  that  on  or  about  March  19, 
1900,  when  her  mother,  Anna  Erickson  Costello,  was  at  the  point 
of  death,  she  "conveyed  and  set  over  unto  the  plaintiff,  whose 
maiden  name  then  was  *£ay  Ann  Costello,  and  her  two  minor 
brothers  [Harry  E.  and  Emmet],  the  following  real  estate:" 
(Here  follows  a  legal  description  of  certain  premises  commonly 
known  as  3440  South  Irving  avenue):  that  about  ;pril  7,   1913/ 
plaintiff  was  induced  by  her  father  to  convey  to  him  her 
interest  in  said  real  estate  after  she  had  entered  into  the 
following;  verbal  agreement  with  him:  That  in  consideration 
of  the  said  conveyance  by  plaintiff  her  father  agreed  to  make 
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his  last  will  and  testament,  in  which  he  would  provide,  devise 
and  bequeath  to  plaintiff  an  equal  amount  of  property,  or  its 
value  in  cash,  in  addition  to  whatever  plaintiff  would  fee 
entitled  to  receive  from  him  as  one  of  his  heirs  at  law;  that 
in  consideration  of  said  promise  and  agreement  and  in  reliance 
thereon,  plaintiff,  then  known  by  her  maiden  name,  Mae  Costello, 
together  with  her  brother  Harry  E.  Costello,  on  April  7,  1913, 
in  a  joint  warranty  deed,  duly  recorded,  conveyed  the  said 
property  to  their  father;  that  plaintiff  did  not  receive  any 
consideration  for  said  conveyance  but  relied  upon  the  promise 
and  agreement  of  her  father  that  he  would  provide  for  her  in 
his  last  will  and  testament  in  accordance  with  the  conditions 
and  terms  of  said  verbal  agreement;  that  her  father,  subsequent 
to  the  said  conveyance  and  in  compliance  with  the  terms  of  said 
agreement,  executed  a  will  in  which  he  included  plaintiff  as 
one  of  his  legatees;  that  subsequently,  disregarding  his  duty 
and  obligation  under  the  terms  and  conditions  of  said  agreement 
and  in  violation  thereof,  he,  either  voluntarily  or  through 
undue  influence  or  coercion,  destroyed  or  revoked  the  said  will 
and  in  lieu  thereof  executed  his  present  will,  dated  May  20, 
1936,  and  his  codicil  to  the  same,  dated  October  28,  1940,  in 
which  he  expressly  excluded  plaintiff  as  one  of  his  legatee 
beneficiaries;  that  the  legatee  beneficiaries  under  the  said 
last  will  and  testament  of  her  father  had  and  now  have  full  and 
immediate  knowledge  of  the  terms  and  conditions  of  the  oral  agree- 
ment between  plaintiff  and  her  father;  that  the  said  legatees 
were  donee  beneficiaries,  or  volunteers,  and  have  not  paid  any 
consideration  for  the  legacies  provided  for  them  in  said  last 
will  and  codicil  thereto;  that  plaintiff  has  no  adequate  or 
complete  remedy  at  law,  and  prays  that  the  said  verbal  agreement 
be  specifically  enforced  and  that  the  legatees  under  said  last 
will  and  codicil  thereto  be  declared  by  an  order  of  the  court  to 
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be  implied  or  constructive  trustees  for  and  in  behalf  of  plain- 
tiff to  the  extent  of  her  interest  in  the  estate,  in  accordance 
with  the  terms  and  conditions  of  her  oral  agreement  with  her 
father;  that  the  executor  and  legatees  be  directed  to  give 
plaintiff  an  accounting  and  be  farther  directed  to  turn  over 
or  pay  to  plaintiff  fifty  per  cent  of  the  property  belonging  to 
the  said  estate;  that  the  said  executor  and  legatees  be  further 
required  and  directed  to  pay  plaintiff  in  addition  to  the  fifty 
per  centum  ©f  the  estate  of  her  father  the  sum  of  $2,000,  to- 
gether with  legal  interest  thereon;  that  an  order  be  entered 
charging  the  executor  and  the  legatees  personally,  as  well  as 
in  their  representative  capacity,  with  plaintiff's  equitable 
interest,  and  that  she  may  have  such  other  and  further  relief 
in  the  premises  as  equity  and  good  conscience  may  require. 

In  defendants*  answer  to  "Amended  Count  Two  to  the 
Complaint"  they  deny,  inter  alia,  that  there  was  any  such  agree- 
ment between  plaintiff  and  said  John  M.  Costello  as  is  alleged 
in  plaintiff's  complaint,  and  aver  that  the  conveyance  of  AprJl 
It   1913#  was  supported  by  consideration. 

Plaintiff  contends  that  "a  person  may  make  a  valid  con- 
tract, either  written  or  verbal,  to  dispose  of  his  property  by 
will  in  a  particular  way,  and  such  contract  is  enforcible  provided 
such  contract  possesses  the  usual  essentials,  such  as  valid  con- 
sideration, the  acceptance  of  its  terms  showing  a  mutual  agree- 
ment thereto,  and  certainty  and  definiteness  in  its  terms.  A 
writcen  or  verbal  agreement  to  bequeath  or  devise  property,  or 
make  a  will  disposing  of  one's  property  in  a  particular  way,  may 
be  specifically  enforced  by  a  court  of  equity."  The  foregoing 
contention  states  a  settled  rule  of  law  in  this  State.  In 
Klussman  v.  Vjessling.  238  111.  568  (cited  by  plaintiff),  the 
court  said  (pp.  571*  572)  X 

"Per  Curiam:  The  rule  is  settled  in  this  State  that  a 
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person  owning  property  may  make  a  contract  to  dispose  of  it  by 
will  in  a  particular  way,  and  that  such  a  contract,  when  based 
upon  sufficient  consideration  and  clearly  established,  will  be 
enforced  in  equity.  (Oswald  v.  Kenls,  233  111.  4385  Jones  v. 
Abbottf  223  id.  34.)  The  theory  upon  which  the  courts  proceed 
is  to  construe  such  an  agreement  (unless  void  under  the  Statute 
of  Frauds  or  for  other  reasons}  to  bind  the  property  of  the 
testator  or  intestate  so  far  as  to  fasten  a  trust  on  it  in  favor 
of  the  promisee  and  to  enforce  such  trust  against  the  heirs  and 
personal  representatives  of  the  deceased.  (Barrett  v.  Gei singer f 
179  111.  240.)   'An  agreement  to  make  a  certain  disposition  of 
property  by  last  will  is  one  which,  strictly  speaking,  is  not 
capable  of  a  specific  execution,  -  not  in  the  party's  lifetime,  -» 
because  any  testamentary  instrument  is  by  its  nature  revocable, 
and  after  his  death  it  is  no  longer  possible  to  make  his  last  will, 
Yet  it  has  been  held  to  be  within  the  jurisdiction  of  equity  to  d© 
what  is  equivalent  to  a  speciiic  performance  of  such  an  agreement 
by  requiring  those  upon  wlum  the  legal  title  has  descended  to  conv< 
the  property  in  accordance  with  its  terms.1  (3  Parsons  on  Contrac 
*406.)  Courts  of  equity  look  ith  jealousy  upon  the  evidence 
offered  in  support  of  such  a  contract  and  will  weigh  such  evidence 
in  the  most  scrupulous  manner.  (SloniKer  v.  Slonigerf  161  111. 
270.)  Such  contracts  »are  only  sustained  when  established  by  the 
clearest  and  strongest  evidence.*  (Dicken  v>  McKinlevr  163  111, 
318.)  The  court  must  have  full  and  satisfactory  proof  of  the 
agreement.  It  has  been  held  that  »in  this  class  of  cases  the 
ordinary  rules  which  govern  in  actions  to  compel  the  specific 
performance  of  contracts  and  which  furnish  reasonable  safeguards 
against  fraud  should  be  rigidly  applied.  These  rules  require  th 
contract  to  be  certain  and  definite  in  all  its  parts;  that  it  »o 
mutual  and  founded  upon  an  adequate  consideration  and  that  it  *• 
estaolished  by  the  clearest  and  most  convincing  evidence.*  (Edson 
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v.  Parsons ,  1^5  N.  Y.  555.)" 

Plaintiff  further  contends  that  she  proved  the  alleged 
contract  between  her  father  and  herself  by  the  testimony  of  two 
elderly,  impartial  witnesses j  that  as  tJieir  testimony  was  not 
contradicted,  it  should  have  been  accepted  by  the  trial  court  as 
true,  and  that  the  trial  court  erred  in  holding  that  plaintiff 
had  not  proved  the  alleged  agreement  by  the  character  of  proof 
that  the  law  requires.  This  contention  is  based  upon  the  testi- 
mony of  Mrs.  Anna  Gahagan  and  Irs.  Martha  Perren  Colbert  Bandy 
McGavock. 

Mrs.  Gahagan  testified  on  September  10.  194^;  she  stated 
that  she  was  eighty-four  years  oldj  that  John  Costello,  the 
decedent,  was  her  brother,  and  that  she  (the  witness)  "lived 
right  back  of"  her  brother  and  they  were  back  and  forth  all  the 
time j  that  she  had  a  conversation  with  her  brother  in,  her  home  in 
the  spring  of  19J.3?  that  "he  said  he  wanted  Mae  to  turn  the 
property  over  to  him,  and  she  wouldn»t,  and  he  wanted  to  know 
if  I  could  have  any  influence  over  her,  Q0  Was  anything  else 
said?  A.  No,  nothing  in  particulars,"  that  she  had  another 
conversation  with  her  brother  in  his  home  in  ilarch,  1913#  a"t 
which  his  second  wife  [who  died  a  number  of  years  before  the 
trial!  and  plaintiff  were  present j  that  "they  were  arguing  when 
I  went  in,  and  I  said,  'What's  up?'  *  *  * H  said  he  wanted  Mae 
to  turn  over  this  property  to  him,  and  she  wouldn't,  that  she 
was  stubborn  about  it.  *  *  *  I  just  don't  remember  the  whole 
conversation,  but  that  was  the  principal  part  of  it.  Q.  And 
when  was  the  next  conversation  you  had  with  him?  A,  It  wasn*t 
long  after  that,  and  I  went  in  and  they  were  arguing,  too.  The 
Courts  Q.  In  what  month?  A.  The  same  month.  The  Court:  Q* 
What  year?  A,  19H«   The  Courts  Q.  Where?  A,  In  his  own 
house.  The  Court.  Q.  Who  was  present?  A.  His  second  wife  and 
I  and  Mae  and  him.  The  Courts  Q.  What  was  said,  and  who  said 
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it?  A.  I  went  In  and  asked  what  they  were  arguing  about  and 
he  said  the  same  thing,  and  I  said  to  Mae,  'You  might  as  well 
sign  over  to  your  father  -  you  can  trust  him,  and  he  says  he 
will  make  a  will  right  away  and  will  allow  you  as  much  for  the 
property  as  it  is  worth  at  that  time,  and  give  the  rest  to  the 
heirs  at  the  time  of  his  death.1  And  I  told  Mae  she  could  rely 
on  her  father,  and  that  I  did,  I  thought  he  was  a  man  of  his 
word.  Q.  Iftfl  anything  else  said  at  that  conversation?  A.  Well, 
she  agreed  then  and  so  did  he  -  he  made  that  promise  right  before 
me,  to  her.  Q.  And  what  was  done?  A.  Well,  I  took  him  at  his 
word  -  I  never  questioned  him  after  that  -  he  told  me,  of  course, 
that  he  made  the  will  all  right,  Q.  «hen  and  where  did  he  tell 
you  that?  A,  In  his  own  house.  Q.  vhen?  A,  Shortly  after  that, 
Q»  And  was  anybody  else  present?  A.  No,  I  don't  think  there  was 
that  day,  q.  Tell  us  what  he  said  and  what  you  said.  A,  You 
mean  at  that  time  I  was  there?  Q.  At  the  time  you  spoke  about 
the  will.  A,  Yes  -  he  promised  -  he  said,  right  in  her  presence 
and  mine,  that  he  would  allow  Mae  the  amount  of  the  value  of  the 
property  and  he  would  also  allow  her  a  share,  as  heir,  to  his 
estate  at  the  time  of  his  death. "  The  witness  further  testified 
that  she  had  a  conversation  with  her  brother  in  the  year  1936  in 
his  homej  that  nobody  else  was  present  at  the  conversation]  "Q. 
What  did  he  say  to  you,  and  what  did  you  say  to  him?  A,  I  knew 
he  didn't  feel  well  -  I  said,  'Johnnie,  you  look  worried  -  what 
is  the  matter? •  He  aaid,  «I  don't  know  -  Harry  is  bothering  me 
and  threatening  me,  and  wants  me  to  change  the  will1,  and  I  said, 
'You  look  old  enough  to  know  your  own  business,  Johnnie',  and  wo 
didn't  talk  much  on  it  after  that.  I  asked  him  what  he  looked 
worried  about,  and  he  told  me  Harry  was  threatenlag  him  if  he 
didn't  make  another  will.  Q»  Where  was  this  property  located 
that  Mae  owned?  A.  At  3440  Irving  Avenue  -  I  lived  right  back, 
and  I  get  them  mixed  up."  The  witness  further  testified  that 
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she  never  saw  the  will  which  her  brother  told  her  he  had  executed. 
Upon  cross-examination  the  following  occurred:  "q.  When  did  you 
go  to  San  Francisco,  California?  A.  My  health  broke  down  -  that 
is  ten  years  since  -  -  Q.  When  did  you  go  to  San  Francisco,  Cali- 
fornia? A.  That  was  the  time  they  took  me  there  for  my  health. 

*  hen  did  you  go  ci  taa  FVUttJU**,  EallfmlAl  ..#  ]  g]  tryiu;- 
to  think  of  the  year,  Q.  Wasn't  it  in  I913  you  went  to  San 
Francisco?  A.  Oh,  no.  Q.  When  did  you  go.  A.  I  am  trying  to 
think  when  it  was  -  It  was  ten  years  since,  and  they  took  me  there 
for  my  health.  Q.  When  did  you  go  to  San  Francisco.  A.  I  am 
trying  to  think  -  I  can't  remember  everything,  Q.  You  can't 
remember  things?  A.  I  ean  remember.  Q#  What  can  you  remember? 
A,  I  can  remember,  but  I  am  trying  to  think  when  it  was.  Q,  What 
can  you  remember?  *  *  *  A.  That  is  what  I  say  -  they  took  me 
there  for  my  health  on  about  three  days'  notice.  Q.   hen  were 
you  sick?  A.  I  was  sick  for  about  ten  years  that  time.  Q.  When 
were  you  sick?  A.  I  am  telling  you  about  the  year  -  I  just  can't 
remember  the  year  **  I  can  if  I  think  back  -  my  boy  was  about 
eighteen  then.  Q«  About  when  were  you  sick.  A.  I  was  sick  for 
about  ten  years,  so  there  is  no  direct  year  that  I  can  say.  The 
Courts  Q.  .hen  did  you  take  sick  -  when  did  you  go  out  to  Cali- 
fornia? The  Witness*  A.  They  took  me  there  in  the  middle  of  it. 
The  Court:  Q.  When  had  you  first  taken  sick?  A,  I  will  tell 
you,  Judge,  your  Honor  -  the  best  way  I  can  explain  it  —  I  broke 

down The  Court:  Q.  What  year?  A,  That  is  what  I  am  trying 

to  think,  what  year  It  was  «  I  can't  Just  tell  the  year."  The 
witness  further  testified  upon  cross-examination  that  her  brother 
was  a  South  Park  policemanj  that  she  did  not  know  of  any  occasion 
when  he  did  not  keep  his  word,  and  that  he  bore  a  good  reputation 

for  honesty  and  veracity. 

Mrs.  MeGavock  testified  that  she  was  seventy-three  years 

old,  had  resided  for  twenty-nine  years  at  Lake  Geneva,  I  isconsin, 
and  formerly  lived  near  the  home  of  the  decedent;  that  she  knew 
him  and  his  children  all  her  life;  that  he  visited  her  at  Lake 
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Geneva;  that  in  February  1913.  she  had  a  conversation  with  plain- 
tiff's father  in  the  home  of  the  witness;  that  plaintiff  was 
present  at  the  conversation;  that  "John  Costello  came  in  -  he 
was  very  excited  -  he  had  his  hands  in  his  pockets  m  *  *  # 
Johnnie  came  in  and  said,  •  I  an  in  trouble  -  I  want  Mae  to  sign 
the  property  back  to  me,  and  she  refused1,  and  I  said,  'That  is 
too  bad,  Johnnie ',  and  he  said,  'Well,  I  want  her  to  sign  it 
back  to  me  and  she  refused'.  Q,  Was  Mae  there?  A.  Not  then  •» 
not  in  February,"  The  witness  further  testified  that  the  next 
conversation  she  had  with  Costello  was  in  March,  191 i.  in  her 
living  room;  that  Mae  was  present  at  that  conversation.  »Q* 
State  what  else  was  said  at  this  conversation  -  what  you  said, 
what  he  said,  what  Mae  said  and  whoever  else  was  present.  A* 
Well,  he  came  in  and  Mae  was  with  him  and  he  said,  'I  want  you 
to  talk  to  Mae*,  and  I  said,  'Mae,  why  don't  you  want  to  turn 
the  property  over  to  your  father?'  She  said,  'I  don't  want  to 
turn  it  over,  my  mother  left  me  that  property  for  a  home  for  me 
and  my  brother,  and  I  am  not  going  to  turn  it  over',  and  I  said, 
'Mae,  he  is  your  father,  you  should  turn  it  over  to  him1,  and  she 
said,  'No,  I  won't', and  Johnnie  said,  'Mae,  I  will  tell  you  what 
I  will  do  -  you  turn  this  property  over  to  me  and  I  will  make  a 
will  and  I  promise  you  your  equity  in  the  building  at  3440  Irving 
Avenue  and  also  fifty  percent  of  evex'ything  I  own  at  my  death', 
and  Mae  said,  »No.»"  The  witness  further  testified  that  she  had 
another  conversation  with  Costello  in  June,  1913*  in  Costello' s 
home.  "Q,  Vino  was  present?  A.  Mrs.  Murphy  and  I  went  over  to 
spend  the  evening  there,  and  when  we  got  there  Johnnie  was  all 
smiles,  and  we  danced  and  spent  a  nice  time,  and  I  said,  ' Johnnie, 
what  makes  you  se  happy?'  and  he  said,  'I  have  something  to  tell 
you  -  Mae  signed  the  property  over  to  me,'  and  I  said,  'Fine', 
and  we  passed  the  evening,  sitting  around,  dancing  and  talking," 
The  witness  further  testified  that  in  the  early  fall  of  193o 


• 


t 


t 


■ 


I 


. 


^ 


<_    ' 


•,• 


■ 


I  I 


! 


.  ■'.  ■'  '■ 


: 


'      » 


I 


- 


-9- 

Costello  was  very  ill,  "and  I  went  over  to  his  house.  Harry  was 
there  and  I  was  there,  and  we  were  talking  for  quite  a  while,  and 
Harry  came  out  of  the  bedroom  -  Harry  was  there  for  quite  a  while  - 
Johnnie  was  very  sick  -  and  I  said  to  him,  'Johnnie,'  I  said,  'You 
are  pretty  sick',  and  he  said,  'Yes,  I  am',  and  I  said,  'Did  you 
keep  your  promise  to  Mae  and  I  and  aiake  that  will?'  and  he  said, 
'Yes',  and  I  said,  'Show  it  to  me',  and  he  said,  'It  is  in  the 
bank',  and  I  said,  'All  right',  and  I  sat  there  for  t  little  while 
and  then  came  home."  On  cross-examination  the  witness  testified 
that  Costello  was  an  honorable  man  and  that  she  never  knew  him  to 
do  any  dishonorable  tningj  that  Costello  lost  a  lovely  boy  in 
1924  or  1925.  "Q.  Did  you  ever  know  of  a  law  suit  filed  by  Mae 
Keniry  to  dispossess  her  father  ©f  a  six-flat  building?  *  *  *  The 
Witness:  A.  Yes,  I  heard  it.  Q.  Do  you  know  how  the  law  suit 
terminated?  A.  No,  I  did  not."  Upon  re  cross-examination  the 
witness  was  interrogated  as  follows:   "Q»  Did  he  [Costello]  tell 
you  about  a  law  suit  that  Joseph  M,  Keniry  and  Mae  Keniry  filed 
against  him  to  take  a  six-flat  building  away  from  him?  A.  He 
never  said  anything  like  that  at  all  to  me.  Q.  Did  you  know 
about  that  law  suit?  A.  Well,  I  knew  part  of  it*  Q.  Who  told 
you  about  the  law  suit?  A,  The  family,  *  *  *  Q#  Did  you  know 
anything  about  this  law  suit  in  1924?  The  Witness:  A.  No,  only 
that  I  heard  them  talking  about  it,  that  is  all.  Q.  Didn't  John 
Costello  ever  tell  you  about  it?  A.  Yes.  Q.  V  hat  did  he  tell 
you  about  it?  A.  Only  they  were  selling  the  building  and  there 
was  a  law  suit  about  it." 

Plaintiff  introduced  a  certified  copy  of  the  last  will 
and  testament  of  Costelloj  also  the  codicil  to  the  same.  The  will, 
dated  May  20,  1936,  contains  the  following: 

"First:  I  hereby  direct  that  all  my  just  debts  and  funeral 
expenses  be  paid  as  promptly  as  possible  after  my  death* 

"Second:  I  hereby  make  the  following  specific  legacies, 
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to  be  paid  either  in  cash,  or  in  securities  of  the  market  value 

of  the  separate  amounts,  and  as  promptly  as  may  be  possible: 

"Two  Thousand  Dollars  ($2,000.00)  to  Mrs,  .nnie  Martin, 
of  Chicago,  providing  she  survives  me.  In  the  event  of  her  death 
prior  to  mine  then  this  amount  is  hereoy  bequeathed  to  her  son, 
John  Martin; 

"Two  Thousand  Dollars  ($2,000,00)  to  my  nephew,  Charles 
Hector,  of  Chicago; 

"Five  Hundred  Dollars  ($^00*00)  to  whoever  may  oe  the 
pastor  of  St.  Ethelreda  Catholic  Chureh  of  Chicago  at  the  time 
of  my  death,  or  any  successor  to  him,  who  may  be  the  pastor  of 
this  Church  at  the  time  this  legacy  is  paid;  said  sum  to  be  used 
by  said  pastor  for  the  saying  of  masses  for  my  deceased  wife  and 
deceased  son  and  for  myself. 

"Third:  I  hereby  give  devise  and  bequeath  to  my  son, 
Harry  E.  Costello  of  Chicago,  all  the  rest,  residue  and  remainder 
of  my  estate,  real  and  personal  property,  and  of  whatever  location 
or  description,  of  which  I  die  possessed,  to  be  his  absolutely* 

"Fourth:  Because  of  eash  advances  already  made  by  me  to 
my  daughter  Irs*  Mary  Kenerney  (sometimes  called  May  Kenerney)  I 
am  not  making  any  further  gifts  to  her,  or  to  her  children  in 
this  Will,  that  which  I  have  already  given  to  her  being  all  that 
I  desire  her  or  her  children  to  receive  from  me  or  from  my  estate* 

*Fiftht  I  hereby  appoint  my  said  son,  Harry  E.  Costello, 
to  be  the  Executor  of  this  my  Last  Will  and  Testament,  and  I  here- 
by direct  that  he  be  permitted  to  qualify  and  serve  as  such  without 
furnishing  surety  bonds," 

The  codicil  changed  the  amount  of  the  legacy  to  said 
Ethelreda  Church  from  $500  to  $200,  and  further  provided: 

"Second:  If  at  the  date  of  my  death,  I  am  married  to 
the  present  Mrs*  Eliza oeth  Jordan,  now  living  at  5922  Honore 
Street,  Chicago,  I  give  and  bequeath  to  her  one  half  of  my  net 


.  .     . 

« 


■ 


;  f;.0'  '  •  >>  ' 

<_  '  .. 

.    : 

■ 

•  - 

t     •  - 

-  -  . 

■ 

■ 

t   ■  ■ 

i 


-11- 

personal  estete  after  paying  all  debts  and  funeral  expenses.  If 
not  married  to  her  I  give  ana  bequeath  to  her  the  sum  of  $500.00 
J.  M#  C.  Witness  L.A.B,,  H»G.W 

Plaintiff  also  introduced  in  evidence  a  certified  copy 
of  a  warranty  deed  filed  for  record  June  2,  1913.  The  deed  is 
dated  April  7,  1913*  and  is  signed  by  "May  Ann  Costello"  (plain- 
tiff) and  "Harry  Edward  Uostello,"  and  it  conveys  to  John  M, 
Costello  the  premises  in  question*  Plaintiff  also  introduoed 
a  certificate  of  the  Recorder  of  Cock  county  certifying  that  on 
May  10,  1924,  John  M.  Costello  and  Margaret  Costello,  his  wife, 
conveyed  to  William  C.  Jaap  and  Emilia  Jaap,  his  wife,  the 
premises  in  question  in  consideration  of  $5,000  paid  by  the  said 
Jaaps  to  Cos  tell©  and  his  wife.  It  appears  that  when  the  first 
wife  of  Costello,  the  mother  of  plaintiff,  Kerry  and  Emmet,  died, 
the  property  in  question  was  in  her  name,  and  that  she  left  no 
will*  Harry  E*  Costello,  testifying  for  defendants,  stated  that 
about  April  9,  1913,  his  father  stated  to  plaintiff  and  himself 
at  their  homes   "Well,  children,  if  ever  I  want  to  sell  this  house 
you  are  part  owner  of  it,  therefore  if  you  want  to  sell  the  house 
to  me,  I  will  pay  you  for  your  interest  in  it.  *  *  *  Inasmuch  as 
there  isn't  any  will  he  would  have  to  have  the  children  sell  the 
house  to  him;"  that  the  father  stated  that  is  what  the  lawyer  told 
him;  that  plaintiff  was  about  to  be  married  at  the  time;  that  the 
father  told  them  that  as  their  mother  did  not  leave  a  will  the 
children  were  part  owners  of  the  property  at  3440  South  Irving 
Avenue  and  that  if  they  wanted  to  sell  the  property  they  would 
have  to  sign  it  over  to  him;  that  his  sister  and  he  said,  "Tffell, 
dad,  whatever  is  necessary;"  that  the  father  said  he  would  pay  each 
of  them,  for  their  interest  in  the  property,  $400.  The  witness 
further  testified  that  the  property  was  worth,  originally,  $1,400 
but  that  the  father  put  in  a  brick  foundation  and  other  improve- 
ments that  enhanced  the  value  of  the  property  at  that  time  to 
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about  ^1,900;  tliat  he  and  his  sister  went  to  Attorney  Willis* 8 
office  with  the  father  and  there  the  father  explained  the  situation 
to  Mr.  Willis  and  the  latter  drew  up  the  deed  conveying  the  property 
to  the  father;  that  he  and  plaintiff  then  and  there  signed  the  deed; 
that  at  the  time  they  signed  the  deed  Emmet  was  still  living  and 
was  then  fourteen  years  old;  that  after  the  deed  was  signed  the 
father  took  the  witness  and  plaintiff  t©  the  Illinois  bank  at 
LaSalle  and  Jackson  and  paid  each  ©f  them  $400  in  currency.  Plain- 
tiff then  testified  that  she  signed  the  warranty  deed  at  their  home, 
around  April,  1913;  that  Harry  Costello  was  not  present  at  the  time 
but  his  signature  was  upon  the  deed;  that  her  father  handed  the 
deed  to  her  and  said,  "Harry  signed,  you  might  as  well  sign  now, 
Mae,"  and  she  signed.  She  denied  that  she  went  with  her  father 
and  brother  to  a  lawyer's  office  and  there  signed  the  deed,  and 
denied  that  she  received  $400  or  any  consideration  from  her  father 
for  signing  the  deed.  Attorney  Willis,  as  a  netary  public,  certi- 
fies that  plaintiff  and  Harry  appeared  before  him  and  acknowledged 
that  they  signed,  sealed  and  delivered  the  said  instrument  (the 
deed  in  question)  as  their  free  and  voluntary  act,  etc,  Enm.et 
Costello  did  not  die  until  1924,  19^?,  or  1926,  at  v/hich  time  he 
was  over  twenty-five  years  of  age.  The  record  does  not  show  any 
conveyance  by  him  of  his  interest  in  the  property  to  the  father, 
but  the  record  does  show  that  Costell©  did  not  sell  the  property 
until  May  10,  1924* 

In  passing  upon  plaintiff's  contention  that  she  prored  th© 
alleged  agreement  by  the  kind  of  proof  that  the  law  requires,  w© 
must  consider,  In  addition  to  the  testimony  of  Mrs*  Gahagan  and 
Mr©,  McGavoek,  certain  other  facts  and  circumstances  shown  by  the 
evidence  and  the  record.  The  sole  purpose  of  the  original  complain^ 
filed  October  29,  1942,  was  to  have  set  aside  the  last  will  and 
testament  of  plaintiff1 s  father  and  codicil  thereto,  upon  the 
grounds  of  unsound  mind,  dotage,  fraud  and  undue  influence,  A 
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number  of  amendments  were  filed  to  the  original  complaint,  but 
they  were  intended  to  cure  defects  in  the  original  complaint 
and  they  did  not  purport  to  change,  in  any  way,  the  purpose  of 
that  complaint*   lien  the  original  complaint  was  filed  and  the 
several  amendments  were  made  thereto,  plaintiff  was  represented 
by  one  of  the  leading  law  firms  of  Chicago*  On  April  7,  1943* 
that  firm  was  allowed  to  withdraw  as  attorneys  for  plaintiff* 
On  April  14,  1943,  plaintiff's  present  attorney  entered  his 
appearance,  and  on  April  16,  I943,  the  "Amendment  to  the  Complaint 
Count  Two"  was  filed,  in  whieh  pleading  the  instant  claim  *f 
plaintiff  was  first  asserted.  It  is  difficult  to  beliere  that 
if  plaintiff  had  stated  to  her  original  lawyers  the  facts  upoa 
which  her  present  claim  is  based,  that  they  would  not  have  asserted 
the  claim  by  apt  pleadings.  Defendants  strenuously  insist  that 
plaintiffs  present  claim  is  a  mere  afterthought.  The  testimony 
of  Mrs,  Gahagan  and  Mrs,  MeGavock  indicates  that  they  understood 
from  what  was  said  in  the  alleged  conversations  that  the  mother 
had  conveyed  the  property  in  question  to  plaintiff,  Mrs,  MeGavock 
testified  that  the  deceased  said  that  he  wanted  Mae  to  sign  the 
property  back  to  him  and  that  she  refused j  that  she  (the  witness) 
said  t©  plaintiff,  "Mae,  why  don't  you  want  to  turn  the  property 
over  to  your  father?"  to  which  plaintiff  replied,  "I  don't  want 
to  turn  it  over,  my  mother  left  me  that  property  for  a  home  for 
me  and  my  brother,  and  I  am  not  going  to  turn  it  over."  Mrs, 
Gahagan  testified  that  the  property  that  Mae  owned  was  located 
at  3440  Irving  avenue;  that  the  deceased  said  to  the  witness  that 
"he  wanted  Mae  to  turn  the  property  over  to  him,  and  she  wouldn't, " 
Amended  Count  Two  alleges  that  the  mother  conveyed  the  property  to 
plaintiff  "and  her  two  minor  brothers,"  but  the  evidence  tends  to 
show  that  the  mother,  who  owned  the  property,  died  Intestate, 
leaving  three  children,  plaintiff,  Harry  and  Emmet,  her  heirs  at 
law.  As  plaintiff  had  only  a  one-third  equity  in  the  property 
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and  as  Harry  and  Emmet  were  then  minors,  Emmet  being  only  four- 
teen years  of  age  at  the  time,  the  question  naturally  arises 
why  the  father  should  agree  to  give  plaintiff,  in  his  will, 
the  amount  of  the  value  of  the  property  in  question  and  also 
her  share  as  an  heir  at  law,  Indeed,  Mrs.  MeGavock  testified 
that  Costell©  stated  to  plaintiff  that  he  would  promise  plain- 
tiff her  "equity  in  the  building  at  3440  Irving  Avenue  and  also 
fifty  pereent  of  everything  I  own  at  my  death."   But  Mrs.  Gahagan 
testified  that  Costello  said  that  "he  would  allow  Mae  the  amount 
of  the  value  of  the  property  and  he  would  also  allow  her  a  share, 
as  heir,  to  his  estate  at  the  time  of  his  death."  In  considering 
the  testimony  of  Mrs.  Gahagan  and  Mrs.  MeGavock  it  must  be  borne 
in  mind  that  between  the  time  of  the  alleged  conversations  and 
the  time  that  they  testified  in  the  instant  proceedings  thirty 
and  one-half  years  had  elapsed.  It  would  be  idle  to  argue  that 
the  testimony  ©f  Mrs.  Gahagan  is  sufficient  to  make  out  a  case 
for  plaintiff  under  the  rules  stated  in  the  Klussman  case.  Her 
advanced  age,  the  fact  that  she  was  broken  down  in  health  for 
the  ten  years  prior  to  the  time  that  she  testified,  and  the 
further  fact  that  she  showed  upon  examination  by  the  chancellor 
that  her  memory  was  faulty,  make  it  highly  improbable  that  she 
could  remember  clearly  statements  made  almost  one-third  of  a 
century  before  the  time  that  she  testified.  In  considering  ths 
testimony  of  Mrs.  MeGavock  we  find  that  "Amended  Count  Two  to 
the  Complaint"  alleges  that  plaintiff  conveyed  her  interest  in 
the  real  estate  in  question  upon  the  promise  of  her  father  that 
he  would  bequeath  to  her  in  his  will  an  equal  amount  of  property 
or  its  value  in  cash,  in  addition  to  whatever  she  would  be  entitled 
*  receive  from  him  as  one  of  his  heirs  at  law;  and  that  at  the 
et  of  the  hearing  plaintiff's  counsel  stated  to  the  court  that 
\bstance  of  the  verbal  agreement  was  that  he  [Costello]  would 
devise  or  bequeath  to  her  [plaintiff]  fifty  per  cent  of  his 
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P-pe^,  or  whatever  she  would  be  entitled  to  receive  by 
being  Ms  heir  at  law,  and  in  addition  thereto  the  value  of 
«-  P-perty  conveyed.  That  is  the  subject  .attar  or  the  entire 
litigation  here."  Mrs.  .cGavock's  testimony  does  not  sustain  the 
saia  allegations  of  the  complaint  nor  the  statement  made  by  plain- 
tiff,  counsel  to  the  court  as  to  plaintiffs  theory  of  fact.  Mrs. 
McGavock  testified  that  plaintiff,  in  .  po£ltive  mumr§   ^  ^ 
fused  to  accept  the  alleged  of.er  made  by  the  father  to  her,  and 
while  this  witness  also  testified  that  sometime  later  Costello 
stated  to  her,  »l  have  southing  to  tell  you  -  Mae  signed  the 
property  over  to  me,"  nevertheless,  the  witness  does  not  pretend 
to  know  the  actual  circumstances  under  which  plaintiff  finally 
signed  the  property  over  to  her  father.  Plaintiff  testified  that 
she  signed  the  deed  in  their  home,  around  April,  l9l3,  that  her 
brother's  signature  was  then  on  it  and  that  when  her  father  handed 
the  deed  to  her  he  said,  "Harry  signed,  you  might  as  well  sign 
now,  Mae,"  and  she  signed.  In  passing  upon  the  instant  contention 
of  plaintiff  *  must  also  take  into  consideration  the  fourth  para- 
graph of  the  will  of  Costello,  wherein  he  gives  his  reasons  why 
he  is  not  leaving  anytning  to  plaintiff  or  her  children,  and  in 
this  connection  it  must  be  noted  that  plaintiff  abandoned  her 
efrort  to  have  the  will  set  aside. 

Viewing  the  record  in  this  case  in  the  light  of  the  rules 
laid  down  in  the  Klussman  case,  supra f  we  are  entirely  satisfied 
that  the  chancellor  was  justified  in  dismissing  plaintiff's  original 
complaint  and  the  amendments  thereto  for  want  of  equity.  No  estate 
would  be  safe  if  claims  like  the  instant  one  were  sustained, 
affirmed  ^  decretal  order  of  the  Circuit  court  of  Cook  county  is 

DECRETAL  ORDER  AFFIRilED. 

Sullivan,  P.  J.,  and  Friend,  J.,  concur* 
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APPEAL  PROM  MUNICIPAL 
COURT  OF  CHICAGO. 


**.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 


Apple-Cole  Co.,  a  corporation,  and  A,  C.  Apple,  indi- 
vidually, sued  defendants,  Frank  Shackel,  Louis  Shackel,  ,  nton 
A.  Shackel,  Raymond  J.  Shackel  and  Lester  E,  Shackel,  t©  recover 
commissions  alleged  to  be  due  them  for  services  rendered  as 
brokers,  pursuant  to  a  written  agreement  with  defendants  t© 
procure  a  purchaser  who  was  ready,  willing  and  able  t©  purchase 
the  real  estate  and  business  of  the  Thor-Shackel  kanufacturing 
Company  at  a  price  fixed  by  defendants.  The  case  was  tried  by 
the  court  without  a  jury  and  at  the  conclusion  of  plaintiffs1 
evidence  the  court  sustained  defendants*  oral  motion  to  find 
for  them.  Plaintiffs  appeal  from  the  judgment  entered  upon  the 

finding. 

On  March  9,  1943,  plaintiffs  were  licensed  general 
brokers  and  defendants  were  engaged  in  the  horse-radish  business, 
under  the  name  of  Thor-Shackel  Manufacturing  Company.  On  that 
date  plaintiffs  and  defendants  entered  Into  a  written  agreement 
whereby  plaintiffs  were  given  the  exclusive  right  to  find  a 
purchaser,  at  a  price  ©f  $16,000  cash,  "for  all  of  the  fixed 
assets,  real  estate,  good  will,  trade  name  of  business  known 
as  the  Thor-Shackel  Manufacturing  Co,  located  at  1©3  N.  Aberdeen 
St.,  Chicago,  and  as  per  Bal,  Sheet  as  of  Dec.  31*  *9*2  -  plus 
inventory  on  hand  to  be  paid  for  extra  at  cost  -  (cash  and  re- 
ceivables not  included  in  sale)  all  to  be  delivered  free  and 
clear  -  title  to  be  conveyed  by  Bill  of  Sale  and  Warranty  Deed 
or  delivery  of  all  of  the  capital  stock  which  ever  way  buyer 
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prefers  -."  The  contract  further  provides  that  "the  Owner 
agrees  to  pay  the  Broker  a  commission  of  10*  in  cash  payable 
at  the  time  an  agreement  to  buy  and  sell  said  business  is  made, 
if  said  business  is  sold  during  the  continuance  of  this  agree- 
ment by  the  Owner,  Broker,  or  by  any  other  parties,  or  if  it  is 
sold  any  time  within  one  (1)  year  after  cancellation  to  any  one 
to  whom  the  business  was  made  known  by  the  Broker  directly  or 
indirectly.  *  *  *  Minimum  commission  $1500. 00. w  It  further 
provides  that  the  agreement  might  be  terminated  "after  one 
months  from  the  date  hereof,  by  giving  the  Broker  ten  (10)  days' 
notice  in  writing  *  *  *."  Albert  G.  Apple,  one  of  the  plain- 
tiffs, testified  that  on  or  about  March  28,  194-3,  the  Thor- 
Shackel  Manufacturing  Company  sent  plaintiffs  a  letter  terminating 
the  contract,  but  the  letter  was  not  introduced  in  evidence. 

Plaintiffs*  evidence  shows  that  after  the  making  of  the 
contract  they  endeavored  to  find  a  purchaser  of  defendants*  busi- 
ness and  real  estate  and  that  through  an  advertisement  they  ran 
in  the  Chicago  Tribune  they  met  one  A*  E,  Kasselberg,  who  became 
interested  in  the  matter.  Mr.  Apple  and  Mr.  Harris,  of  plain- 
tiffs' firm,  had  several  conferences  with  Kasselberg  and  fur* 
nished  hi.  with  an  audit  of  the  business  of  defendants  for  the 
year  ending  December  31,  1942,  which  audit  plaintiffs  obtained 
from  defendants.  Kasselberg  obtained  a  report  of  the  business 
of  defendants  from  Dun  &  Bradstreet.  Kasselberg  testified  that 
he  had  been  paralyzed  for  eight  years,  that  he  was  unaole  to 
walk,  and  "I  operate  the  business  by  sitting  at  my  desk  and 
dictating  letters  and  making  telephone  calls."  He  was  then 
engaged  in  the  golf  ball  business  and  was  still  engaged  in 
that  business  at  the  tine  of  the  trial,  but  in  1943  his  busi- 
ness "was  going  bad  and  I  was  looking  for  another  business  to 
go  into."  He  testified  that  he  had  never  been  in  the  horse- 
radish business  and  knew  nothing  about  that  business;  that  he 
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never  saw  the  building  or  business  of  defendants.  As  to  the 
location  of  defendants*  business,  he  testified  that  Harris  told 
him  that  it  was  located  in  the  "Market  district.  I  think  it 
was  around  Aberdeen  or  somewhere  around  there."  He  further 
testified  that  after  Apple  had  made  an  appointment  with  one  of 
the  Shackels  to  show  Kasselberg's  lawyer,  Rashbaum,  and  his 
auditor,  Appelman,  "through  the  thing  so  they  could  see  every- 
thing they  wanted  to,"  he  told  his  lawyer  and  auditor  that  1m 
would  like  t©  have  them  go  and  look  at  the  business,  and  he  told 
Mr.  Apple  that  he  was  going  to  have  his  attorney  go  over  there 
and  look  at  the  business  and  if  his  attorney  was  satisfied  with 
the  report  and  audit  he  wanted  to  buy  it;  that  he  intended  to 
have  Bernard  Newberger  manage  the  business  if  he  bought  it  and  he 
arranged  with  Apple  to  haT©  Newberger  go  over  to  defendants* 
premises  with  Rashbaum  and  Appelman  to  "look  at  the  business;" 
that  Rashbaum,  Appelman  and  Newberger  went  to  defendants'  place 
"to  inspect  the  premises  about  Tuesday  the  13th  of  April,  194-3; * 
that  he  instructed  Rashbaum  to  buy  the  business  "if  it  justified 
the  audit  and  the  report,"  and  he  "drew  the  check  to  -  put  up  the 
money  to  bind  it  [the  contract]"  and  Rashbaum  was  to  bring  the 
contract  to  him,  and  "he  would  sign  it,tt  Leonard  B.  Harris  testi- 
fied that  Mr.  Apple  made  an  appointment  with  Frank  Shackel  for 
Tuesday,  April  13,  at  2  o» clock  p.m.,  and  that  he  was  present  at 
that  time  at  defendants'  premises,  together  with  Appelman,  New- 
berger and  R&shbaumj  that  all  of  these  parties  arrived  at  the 
premises  at  the  same  time  but  that  Louis  Shackel  closed  the  door 
of  the  premises  and  said,  "The  business  isn't  for  sale."  Harris 
further  testified  that  Kasselberg  told  him  that  his  lawyer  had 
full  power  to  negotiate.  Maxwell  J.  Rashbaum,  Kasselberg«» 
attorney,  testified  that  Shackel  stated  to  them,  "Did  you  come 
here  about  th©  purchas©  of  this  place  ©f  business?"  that  h© 
said,  "Yes;"  that  Shack©!  said,  "Well,  the  place  is  sold.  Y©u 
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can't  come  in,"  and  Shackel  barred  the  entrance  and  they  all 
walked  away.  Defendants  concede  that  the  business  had  not  been 
sold  and  that  they  were  still  operating  it  at  the  time  of  the 
trial.  Neither  plaintiffs  nor  Kasselberg  made  any  further 
inquiries  of  defendants  nor  did  they  request  any  explanation 
of  defendants*  conduct,  Kasselberg  never  entered  into  any  con- 
tract for  the  purchase  of  the  property  of  defendants  mentioned 
in  the  agreement  and  he  never  placed  a  deposit  for  the  purchase 
of  the  same.  He  never  met  any  of  the  defendants. 

Plaintiffs  contend:  "(a)  A  motion  to  find  for  the  defend- 
ants should  be  denied,  if  there  is  any  evidence  in  the  record  to 
prove  the  facts  necessary  to  entitle  plaintiffs  to  a  judgment, 
(b)  On  a  motion  to  find  for  the  defendants,  plaintiffs  are 
entitled  to  the  benefit  of  all  the  evidence  in  its  most  favor- 
able aspect,  together  with  all  reasonable  inferences  to  be  drawn 
therefrom,  (e)  A  broker's  right  to  commission  is  complete  when 
he  produces  a  purchaser  who  is  ready,  willing  and  able  to  pur- 
chase a  business  at  a  price  fixed  by  the  seller,  although  no 
sale  is  made  because  of  the  fault  of  the  seller,  (d)  Seller 
cannot  defeat  the  broker's  right  to  compensation  by  refusing  to 
enter  into  a  contract  with  a  purchaser  produced  by  the  broker, 
(e)  Where  plaintiffs  make  a  prima  facie  case  it  is  error  to 
sustain  a  motion  to  find  for  the  defendants,  and  to  enter  a 
judgment  against  the  plaintiffs."  Defendants  concede  that  all 
of  the  foregoing  principles  of  law  are  well  established. 

The  parties  agree  that  the  sole  question  that  was 
presented  to  the  trial  court  upon  the  motion  to  find  for  defend- 
ants was:  Was  there  any  evidence  introduced  by  plaintiff  that 
fairly  tended  to  prove  that  Kasselberg  at  the  time  in  questiom 
was  ready,  willing  and  able  to  purchase  the  business  of  defend- 
ants at  the  price  fixed  by  them  in  their  agreement  with  plain- 
tiffs. 
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The  trial  judge,  in  the  opinion  he  rendered  in  deciding^ 
the  motion  to  find  for  defendants,  showed  a  full  knowledge  of 
the  salient  facts  and  of  the  law  that  bears  upon  the  facts,  and 
we  are  satisfied  that  his  finding  for  defendants  was  fully  Justi- 
fied under  the  undisputed  facts  and  the  law. 

In  our  opinion,  certain  questions  and  answers  settle 
the  answer  that  we  must  make  to  the  sole  question  presented  to 
us.  HThen  Kasselberg  was  being  examined  in  direct  his  counsel 
was  examining  him  as  to  what  conclusion  he  reached  after  he  had 
made  a  study  of  the  audit  of  defendants*  business,  and  Kasselberg 
stated*  "I  reached  the  conclusion  that  after  I  found  out  the 
audit  -  if  the  audit  was  verified  through  Dun  &  Bradstreet 
report  and  through  other  investigations  I  would  buy  the  build- 
ing." He  further  testified}  "I  told  Mr.  Apple  I  was  going  to 
have  my  attorney  to  go  over  there  and  look  at  the  business,  and 
if  he  was  satisfied  with  the  report  and  audit,  I  wanted  to  buy 
it,  *  «  *  I  explained  to  Mr.  Newberger  that  I  planned  on  buying 
this  business,  and  I  needed  somebody  to  help  me  run  it  in  the 
event  the  purchase  went  through  *  *  *  I  told  him  Br.  Apple  was 
making  a  date  for  Mr,  Rashbaum  and  Mr.  Appelman  to  go  over  and 
look  at  this  business,  and  I  would  like  to  have  him  to  go  along 

with  them."  Upon  cross-examination  the  following  occurred:  "Q, 

that 
Now  then,  you  say/ you  would  have  bought  this  business  after  you 

had  made  an  examination  of  the  audit,  is  that  correct?  A.  I 

would  have  bought  this  business  after  the  audit  had  been  verified  - 

correct.  Q»  You  would  not  have  signed  a  contract  until  all  of 

those  things  weredone,  in  -  A.  That  is  correct.  Q.  Did  Mr. 

Apple  ever  submit  a  contract  to  you  to  sign?  A.  No.  Q.  Never? 

A.  No.  Q.  Did  he  ever  ask  you  to  sign  a  contract?  A.  No.  Q.  Will 

you  tell  me  why  you  didn't  buy  this  business?  A.  Because  they 

refused  to  allow  my  attorney  and  my  auditor  access  to  the  premises 

to  verify  the  report  and  the  audit."  Harris,  an  employee  of 
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Plaintiffs,  testified:   "He  [Kasselberg]  told  »  ^,  going 
to  discuss  the  matter  with  his  lawyer  and  his  auditor  and  a 
man  that  he  told  me  would  handle  the  business  if  he  purchased 
it."  The  witness  further  testified,   "I  would  say  that  was  the 
morning  of  April  o  -  about  April  9,  that  is,  I  went  there  and  it 
was  then  Mr.  Kasselberg  told  me  to  see  when  I  could  arrange  an 
•  appointment  to  show  his  representatives  through  the  place  of 
business;"  that  Kasselberg  told  hi*  "that  he  was  sending  his 
attorney  Mr.  Rashbaumj  that  he  had  full  power  to  negotiate  and 
he  would  be  prepared  and  he  would  transact  his  business  for  hi. 
just  as  though  he  was  doing  business  with  Mr.  Kasselberg."  Mr. 
Rashbaum,  Kasselberg.*  attorney,  upon  direct  examination  testi- 
fied;  «Q.  wnat  did  you  do  with  reference  to  investigating  thi. 
audit?  A.  I  went  to  the  place  business  of  Thor-Shackel  on  April 
13,  1943  to  personally  investigate."  In  the  examination  of  Mr. 
Apple  we  find  the  following:   »Q.  Wnat  did  you  say.  Please  tell 
the  court.  A.  I  told  Prank  Shackel  that  Mr.  Kasselberg  went  all 
through  the  investigations  on  his  own  accord  and  found  the  busi- 
ness to  be  very  attractive  and  he  was  ready  to  elose  the  deal 
and  all  he  wanted  to  do  was  send  his  accountant  and  hit  lawyer 
over  and  if  the  figure  was  all  right  -  they  wanted  to  make  a 
few  checks,  I  don't  know  Just  what  they  wanted  to  verify."  Upon 
cross-examination  the  witness  further  testified:  "Mr.  Ramlose 
[attorney  for  defendants ]i  Q.  Did  you  ever  submit  a  contract  to 
the  Kasselberg  people  to  sign  with  reference  to  this  transaction? 
Mr.  Rlzzio  [attorney  for  plaintiffs]:  Objection.  The  Court: 
Overruled.  Mr.  Apple;  A.  No,  Mr.  Ramlose:  q.  Did  you  at  any 
time  introduce  Mr.  Kasselberg  or  any  agent  in  his  behalf  to  any 
one  of  the  defendants?  A,  We  never  got  that  far.  Q.  Did  you? 
A.  Mo.  Q.  Did  you  at  any  time  ask  Mr.  Kasselberg  to  place  a 
leposit  on  the  purchase  of  this  business?  A.  Yes.  Q,  Did  ho 
it?  A.  He  said  as  soon  as  his  attorney  got  over  there  and 
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verified  a  few  things  he  would  close  the  deal  himself  but  he 
didn't  need  us  to  do  that.  Mr.  Rashbaum  was  supposed  to  close 
the  deal  for  Mr.  Kasselberg  and  as  I  understood  it  they  were 
going  to  -  they  planned  on  doing  it  that  same  day  if  everything 
was  all  right,"  Upon  the  direct  examination  of  Harry  Appelman, 
Kasselberg' s  accountant,  the  following  occurred:  "Q,  When  did 
you  go  to  investigate  the  place?  A.  It  was  on  Tuesday  afternoon 
in  April  -  about  the  middle  of  April  at  about  2:00  o'clock," 
Bernard  Newberger  testified  that  he  was  present  at  the  time  of 
the  alleged  occurrence  at  defendants'  premises  on  npril  13,  1943* 
Upon  his  direct  examination  the  following  occurred:  "And  will 
you  tell  the  court  what  conversation  took  place  and  who  spoke? 
A.  I  asked  the  man  to  show  us  through  the  building  as  well  as  the 
business,  Q#  This  man  came  from  the  building?  A.  He  was  standing 
right  in  front  in  the  areaway,  sir0  Q«  And  what  did  you  say  to  him 
and  what  did  he  say  to  you?  A,  He  asked  me  -  Q„  VI  hat  did  you  say 
and  what  did  he  say?  A,  I  said  that  we  came  to  look  at  the  build- 
ing and  the  business,  that  we  were  there  to  negotiate  for  the  pur- 
chase of  the  building  and  business,  Q,  Yes?  A.  He  told  us  then 
that  the  building -it  was  all  sold  and  he  shut  the  door  on  us  -  the 
building  and  business  was  sold  and  he  shut  the  door  on  us." 

Plaintiffs,  in  support  of  their  contention  that  they  made 
out  a  prima  facie  case  that  Kasselberg  was  ready,  willing  and  able 
to  purchase  defendants'  business  at  the  price  fixed  by  defendants, 
cite  the  following  testimony:  At  the  very  close  of  Kasselberg' 8 
direct  testimony  the  following  occurred:   "Q.  *  *  *  Mr.  Kasselberg, 
were  you,  on  April  13th,  1943,  ready,  willing  and  able  to  purchase 
the  business  of  Thor-^hackel  manufacturing  Company  located  at  lo4 
[I63]  N.  Aberdeen  Street,  Chicago,  Illinois,  for  the  price  of 
$16,000.00  cash,  including  all  fixed  assets,  real  estate,  and 
good  will  and  trade-name,  plus  the  inventory  of  the  stock,  the 
horseradish,  excluding  accounts  receivable  and  cash  on  hand?  A. 
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Yes,  sir."  Plaintiffs  contend  that  the  foregoing  testimony  was 
not  a  mere  conclusion  of  the  witness  but  a  statement  of  fact  and 
that  it  was  sufficient,  alone,  to  make  out  a  prima  facie  case. 
They  cite,  in  support  of  this  contention,  Pusey  v.  Varlandf  224 
111,  App,  35,  39.  After  considering  that  case  we  are,  neverthe- 
less, of  the  opinion  that  the  answer  amounts  to  no  more  than  a 
conclusion  of  the  witness,  Whether  or  not  a  party  is  ready, 
willing  and  able  to  consummate  a  deal  must  be  determined  from 
the  facts  and  the  law  that  bears  upon  the  facts.  In  any  event, 
the  answer  has  no  probative  force,  in  the  light  of  the  undisputed 
facts  in  the  case,  that  show,  in  our  Judgment,  that  Kasselberg 
was  not  ready,  willing  and  able  to  consummate  the  deal  within  the 
meaning  of  the  law  that  bears  upon  the  undisputed  facts. 

Plaintiffs  urge  that  the  evidence  shows  that  the  sole 
reason  advanced  by  defendants  for  not  allowing  Rashbaum  et  al,  to 
view  the  premises  was  that  the  business  was  already  sold  and  that 
this  conduct  of  defendants  prevented  Kasselberg  from  purchasing 
the  property  and  business  of  defendants.  It  is  a  sufficient  answer 
to  this  contention  to  say  that  plaintiffs,  in  order  to  make  out  a 
prima  facie  case,  were  bound  to  show  that  they  procured  a  purchaser 
ready,  willing  and  able  to  purchase,  and  the  parties  agree  that 
this  is  the  sole  issue  in  the  case. 

The  judgment  of  the  Municipal  court  of  Chicago  is  affirmed, 

JUDGMENT  AFFIRMED, 
Sullivan,  P.  J.,  and  Friend,  J,,  concur. 
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CHARLES  MCHTA,  ROBERT  L. 
STAUBER  and  IRVING  HEINZEL, 

RUSSELL  V.  JUDSON,  who  appears 
herein  and  is  also  known  as 
R.  V.  JUDSON,  GUILFORD  B. 
DAVIS,  R,  N.  NEStiLER  and 
HENRY  KRAEBBER. 


ROBERT  L,  STAUBER  and  IRVING 
HEINZEL, 

Appellants, 


APPEAL  FROM  SUPERIOR 
COURT  OF  COOK  COUNTY* 
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RUSSELL  V.  JUDSON,  who  appears 
herein  and  is  also  known  as 
R.  V.  JUDSON,  GUILFORD  B» 
DAVIS  and  HENRY  KRAEBBER, 

Appellees, 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

An  appeal  from  a  judgment  order  dismissing  plain- 
tiffs1 complaint  for  want  of  equity. 

While  the  complaint  is  brought  by  plaintiffs  as 
stockholders  of  the  Photometric  Products  Corporation  and 
it  is  based  upon  alleged  rights  of  that  corporation,  the 
corporation  was  not  made  a  party  to  the  proceedings.  The 
Photometric  Products  Corporation  (hereinafter  called 
Photometric)  has  42,000  shares  of  stock  outstanding,  of 
which  Wachta,  plaintiff,  owns  100  shares,  Stauber  50  shares, 
and  Heinzel  25  shares,  Wachta  did  not  join  in  this  appeal. 
The  complaint  was  brought  on  behalf  of  plaintiffs  and  the 
other  stockholders,  who  numbered  450,  but  no  other  stock- 
holders joined  In  the  proceeding.  The  two  appellants 
represent  1/560  of  the  outstanding  stock. 

The  complaint  is  a  lengthy  one  and  for  the  sake  of 
brevity  we  will  adopt  appellants'  statement  as  to  its 
salient  features:   "Charles  Wachta,  Robert  L,  Stauber  and 
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Irving  Eeinzel  there  complained,  as  stockholders  of  the 
Photometric  Products  Corporation,  against  Guilford  B.  Davis, 
R#  W.  Messier  and  Henry  Kraebber,  officers  and  directors  of 
said  corporation,  and  Russell  V.  Judson,  and  sought  injunc- 
tional  relief  restraining  the  defendants  from  destroying 
reeords  ana  evidences  of  ownership  in  patents  and  patent 
papers  belonging  to  said  corporation,  or  from  the  removal 
of  same  beyond  the  jurisdiction  of  the  court;  and  from  pro- 
ceeding further  in  the  trial  of  a  lawsuit  pending  in  the 
United  States  District  Court  for  the  Southern  District  of 
New  York,  entitledj  Photometric  Products  Corporation  v. 
Albert  A«  Radtke.  et  al..  No.  9-129;  and  from  attempting, 
through  it,  to  transfer  valuable  assets  out  of  the  owner- 
ship and  control  of  Photometric  Products  Corporation, 
eighty-five  percent  thereof  to  the  said  Judson,  portions 
to  other  persons  and  the  balance  into  the  hands  of  said 
defendants  as  trustees  for  stockholders,  and  from  liqui- 
dating said  corporation;  and  further  asked  the  cancellation 
of  an  agreement  dated  April  10,  1939>  executed  by  the  said 
Judson  and  defendants  under  which  the  said  Judson  claimed 
the  right  to  maintain  said  litigation  and  obtain  eighty-five 
per  cent  of  the  assets  of  said  corporation  and  give  WL   to  the 
defendants,  as  trustees  for  the  stockholders,  fifteen  percent 
thereof,  and  by  other  means  further  dissipate  its  assets." 
The  agreement  referred  to  in  the  foregoing  statement,  and 
which  forms  the  basis  of  the  suit,  was  made  a  part  of  the 
complaint.  It  reads  as  follows; 

"Chicago,  Illinois, 
"April  10,  1939* 

"AGREEMENT 

"Whereas  R.  V.  Judson  is  the  owner  of  certain  former 

assets  of  Photometric  Products  Corporation* 
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"Whereas  R.  V.  Judson  is  also  a  judgment  creditor  of 
Photometric  Products  Corporation. 

"Whereas  R.  V.  Judson  believes  that  some  remaining 
assets  and  rights  of  Action  are  not  salable  property  to  a 
judgment  ereditor  and  whereas  any  and  all  such  rights  are  in 
the  hands  of  the  last  directors  as  Trustees  on  behalf  of  the 
stockholders  of  Phctometrie  Products  Corporation. 

"Whereas  R.  V.  Judson  is  possessed  of  certain  knowledge 
and  believes  that  some  benefit  should  be  obtained  for  the  bene- 
fit of  the  stockholders  of  the  Photometric  Products  Corporation, 
Therefore  it  is  agreed  as  follows: 

"The  Trustees  and  Directors  of  the  Photometric  Products 
Corporation  hereby  confer  upon  R.  V.  Judson  irrevocable  authority 
to  act  as  their  Trustee  and  Attorney-in-iTact  and  representative 
with  the  sole  irrevocable  right  to  adjust,  settle  or  enforce  by 
suit  or  otherwise  all  their  claims  or  rights  of  action  as  may 
now  exist  or  hereafter  arise  against  any  persons,  Partnerships, 
corporations  or  combinations  thereof  as  may  appear  in  the  judg- 
ment of  R.  V.  Judson  to  be  collectible  or  enforcible. 

"R.  V.  Judson  as  trustee  for  the  directors  ©f  the  Photo- 
metric Products  Corporation  agrees  to  pay,  to  said  directors,  as 
such  Trustees  for  the  Stockholders  fifteen  percent  of  any  and 
all  amounts  which  he  may  receive  or  recover  upon  any  or  all  of 
the  combined  assets  or  rights  recovered,  whether  under  any  rights 
recoverable  under  his  legally  enforcible  present  rights  or  under 
such  rights  as  might  only  be  recoverable  by  Stockholders  rights 
of  enforcement  only. 

"He  as  irrevocable  Trustee  for  the  Directors  is  to  retain 
eighty-five  percent  of  any  and  all  collections  made  as  compensa- 
tion for  his  work  and  expenses  incurred. 

"In  consideration  of  the  foregoing  the  said  parties  here- 
to at  once  accept  the  duties  hereunder  the  above  agreement  and 
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bind  themselves  and  each  thereof  and  covenant  that  they  and 
each  thereof  will  devote  the  loKwledge  heretofore  obtained 
and  pursue  the  further  research  necessary  to  the  purposes  of 
this  Contract  and  the  enforcement  of  the  purposes  above  set 
forth. 

"Upon  the  signing  of  this  agreement  all  records  of 
the  Photometric  Products  Corporation  of  every  kind  and  nature 
are  to  be  turned  over  to  R.  V.  Judson,  Trustee  and  Attorney- 
in-fact  by  whomsoever  may  possess  the  same, 

"And  said  Judson  agrees  to  at  once  proceed  to  the 
best  of  his  ability  and  at  his  own  expense  to  enforce  as 
completely  as  possible  the  rights  hereinabove  contemplated 
against  any  and  all  persons  and  corporations  who  in  good  eon- 
science  are  obligated  to  the  Photometric  Products  Corporation, 

"In  witness  whereof  the  said  directors  of  said  Cor- 
poration have  hereunto  set  their  hands  and  attached  the  seal 
of  said  corporation  all  under  resolution  held  at  a  special 
meeting  of  said  Board  at  the  city  of  Chicago,  this  tenth 
(10)  day  of  April,  1939, 

"Photometric  Products  Corporation, 

"Witness: 

"Helene  Bruce  "  R,  W,  Hessler 

"Vice  President,  acting  as  President 
and  Board  of  Directors 


"Witness: 

"Belene  Bruce  "Guilford  B.  Davis 

"Secretary  and  Director, 


"Henry  Kraebber 
"Trustee  for  Stockholders  of 
Photometric  Products  Corp, 
Treasurer  &  Director 


"Witness: 

"B,  B,  Judson  "R,  V.  Judson 


"SEAL" 
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At  the  time  of  the  execution  of  this  contract  Photo- 
metric was  a  defunct  corporation,  the  State  of  Delaware  having 
forfeited  its  charter,  and  it  was  not  until  April  30,  1943, 
that  plaintiffs  secured  a  revival  of  the  charter.  The  cor- 
poration never  made  any  money  and  never  paid  a  dividend. 
Judson  held,  at  the  time,  a  judgment  against  Photometric 
for  $10,000,  but  it  had  no  tangible  assets  to  meet  the 
judgment.  As  the  chancellor  found,  Photometric,  at  the 
time  in  question,  had  been  virtually  abandoned  by  its 
stockholders.  The  only  asset  of  the  company  was  an  equit- 
able claim  to  a  patent  known  as  the  Radtke  patent,  Photo- 
metric claiming  that  Radtke  and  others  had  obtained  title 
to  the  Radtke  patent  under  circumstances  that  made  them 
trustees  for  Photometric.  Radtke  Patents  Corporation  had 
the  legal  title  to  the  patent.  After  the  making  of  the 
contract  Judson  caused  to  be  commenced  in  the  United  States  ~N 
District  Court  of  New  York  a  suit  entitledtfT^Photometric 
Products  Corporation^  Russell  Y«  Judson.  individually  and 
as  Trustee  for  the  Directors  and  Stockholders  of  the  Photo- 
metry Products  Corporation?  Lester  T.  Nelson,  Guijford  B. 
i;avisP  stockholders  of  said  corporation  in  his  own  behalf 
and  for  such  other  stockholders  as  may  desire  to  .join  in 

Iff/ 

fais  suit.  Plaintiffs  vs.  Albert  A.  Radke.  Leonard  Day,. 
Thomas  J.  J*fartinP  Radke  Patents  Corporation,  a  corporation. 
Warner  Brothers  Pictures,  Incorporated:  and  Virgil  c  Crites. 
Defendants.*  That  suit  was  brought  to  enforce  the  claim  of 
Photometric  to  the  equitable  title  to  the  Radtke  patent. 
Briefly  stated,  the  claim  seems  to  be  founded  on  the  follow- 
ing alleged  facts »  That  in  1916  there  was  a  corporation  known 
as  the  American  Development  &  Operating  Company  and  one  Virgil 
C.  Crites  was  its  general  manager;  that  on  September  13,  1916, 
Crites  made  application  (U.  S.  Serial  No.  119,951)  f«*  letters 
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patent  covering  the  photo-electric  cell  connected  with  a 
mechanical  device;  that  Albert  A.  Radtke,  while  employed 
under  special  contract  by  that  company,  undertook  further 
improvements  in  the  field  covered  by  the  said  application, 
and  invented  and  devised  various  improvements  and  embodied 
same  in  an  application  for  letters  patent  filed  in  the 
United  States  Patent  Office,  Serial  No.  176,290;  that  there- 
after Crites,  together  with  C.  B.  O'Connor  and  others,  incor- 
porated Photometric  Products  Corporation,  a  Delaware  corpor- 
ation, to  continue  the  development  of  the  patent  covered  in 
application  No,  176,290;  that  on  December  18,  1920,  Photo- 
metric received  a  bill  of  sale  for  the  application  for  letters 
patent  No.  176,290  and  thereafter  it  employed  Radtke  to  make 
further  developments  in  the  field  covered  by  said  application, 
and  that  all  of  his  effort  in  that  direction  for  a  period  of 
two  years  became  the  property  of  Photometric;  that  on  iiay  6, 
1921,  Radtke  filed  an  application  in  the  United  States  Patent 
Office  entitled,  "Methods  of  and  Means  for  Optically  Recording 
and  Reproducing  Sound, n   which  application  bears  Serial  No. 
609,196,  and  on  April  19,  1938,  a  patent,  No.  2,114,939*  was 
issued  to  him,  and  that  Photometric  is  the  equitable  owner 
of  said  patent. 

That  the  Radtke  patent  is  not  as  valuable  or  important 
as  it  was  once  supposed  to  be  appears  from  the  opinion  in 
Radtke  Patents  Corporation  v.  Cee.  122  P.  (2d)  937,  where  the 
court  held  (pp.  9^4,  955)  that  Radtke  invented  nothing;  that 
numerous  parties  had  been  working  toward  the  same  objective; 
that  what  was  involved  was  not  invention  and  that  at  the  end 
of  their  work  the  opportunity  for  invention  had  passed;  that 
sound-reproducing  apparatus  embodying  photo-electric  cell 
was  not  patentable  because  lacking  in  invention.  Judson 
has  spent,  in  the  New  York  suit,  $35>kOO  in  cash;  he  has 
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incurred  bills  of  $15,000  in  connection  with  the  suit,  and 
has  devoted  about  ninety-five  per  cent  of  his  time  since  the 
contract  was  made  to  that  suit.  Two  of  the  defendants  in 
that  suit,  Earner  Brothers  Pictures,  Inc.,  and  its  subsidiary, 
Radtke  Patents  Corporation,  are  strong  corporations  financially 
and  otherwise.  The  said  proceedings  were  still  pending  in  the 
trial  court  at  the  time  of  the  hearing  in  the  instant  case. 
That  the  claim  of  Photometric  that  is  asserted  in  the  New  York 
ease  was  considered  a  very  questionable  asset  is  evident  from 
the  fact  that  over  a  long  period  of  years  neither  Photometric 
nor  any  of  its  stockholders  had  seen  fit  to  start  any  proceed- 
ing to  enforce  the  alleged  equitable  claim  of  Photometric  to 
the  Radtke  patent.  It  is  not  disputed  that  Judson  was  making 
an  earnest  effort  to  enforce  the  Photometric  claim  in  the  New 
York  suit.  If  Photometric,  the  plaintiff  in  that  suit,  cannot 
succeed  in  that  suit,  the  present  proceedings  to  cancel  the 
agreement  in  question  would  be  useless. 

At  the  conclusion  of  the  hearing  the  chancellor  rendered 
the  following  opinions 

"The  Court:  The  complaint  in  this  case  charge*  in  para- 
graph 3  that  the  officers  and  directors  of  the  Photometric  Pro- 
ducts Corporation  and  Judson  'conceived  the  idea  of  obtaining 
valuable  properties  hereinafter  referred  to  from  said  corpor- 
ation, and  of  converting  the  same  to  their  own  use  without  pay- 
ing said  corporation  anything  therefor,'1 

"The  properties  referred  to  are  the  alleged  patents, 
and  papers  which  will  support  the  claim  to  the  alleged  patents, 
I  fiad  that  the  averment  in  the  complaint  has  no  support  in  the 
evidence.  It  is  true  that  the  officers  and  directors  of  the 
corporation  did  enter  into  a  contract  with  Judson  by  which  these 
assets  were  transferred  to  Judson,  and  it  was  agreed  that  Judson 
in  the  event  he  recovered  in  the  suit  on  the  patent  would  pay 
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the  directors  of  the  corporation  therein  named  15  per  cent  of 
his  recovery,  but  these  directors  were  in  turn  charged  v/ith  a 
trusteeship  on  behalf  of  all  the  stockholders,  and  it  was  in- 
tended under  that  contract  that  they  should  make  distribution 
among  those  stockholders  on  a  pro  rata  basis.  There  is  nothing 
in  the  evidence  whatever  to  support  the  averment,  and  what  is 
a  direct  inference  that  could  be  drawn  from  the  averment,  that 
these  directors  were  getting  something  for  themselves  personally* 
They  were  not.  I  find,  therefore,  that  there  was  no  conspiracy 
between  these  directors  and  Judson  to  obtain  the  property  and 
assets  of  the  corporation  for  themselves. 

"The  second  point  which  is  made  by  plaintiffs  in  this 
case  is  that  the  contract  was  unlawful  because  it  contemplated 
the  liquidation  of  a  corporation  in  an  unlawful  manner.  The 
only  people  who  could  possibly  be  interested  in  that  would  be 
creditors  of  the  corporation,  and  while  there  are  some  decisions 
in  this  state  that  hold  that  directors  of  a  corporation  are  not 
only  trustees  of  the  stockholders  but  as  well  of  the  property 
for  benefit  of  creditors  of  the  corporation,  still  where  the 
plaintiffs  in  this  case  sue  as  stockholders  and  base  their 
rights  on  their  holding  of  stock,  and  no  creditor  appears  here 
to  complain  of  the  contract,  it  seems  to  the  Court  to  be  far- 
fetched to  require  me  to  go  out  of  my  way  to  hold  the  contract 
invalid  on  that  account,  particularly  when  it  appears  that  this 
corporation  had  been  virtually  abandoned  by  its  stockholders. 
The  plaintiffs  themselves  testified  that  they  had  given  up  all 
hope,  they  had  thrown  up  their  hands.  One  of  them  said  he  had 
lost  all  interest  in  the  corporation  because  of  its  management, 
etc.,  etc.,  but  from  their  testimony  it  was  quite  apparent  to 
the  Court  that  they  had  ceased  to  have  any  interest  in  the  cor- 
poration, that  they  considered  it  one  of  those  speculative  in- 
vestments in  a  patent  right  to  a  great  Invention  which  had 
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ultirnately  disappointed  them. 

"Now,  after  years  in  which  the  corporation  lay  dormant, 
Mr,  Judson,  a  man  of  a  very  keen  speculative  type,  appeared  and 
revived  the  hope  of  the  stockholders  that  something  might  be 
saved  from  their  investments.  He  made  what  on  its  face  appears 
to  be  a  harsh  contract.  He  was  to  get  85  per  cent  of  the 
recovery  and  the  stockholders  were  only  to  get  15  per  cent* 
Of  course,  if  this  were  a  contract  with  a  lawyer  the  Court 
would  have  some  right  under  the  law  to  say  it  was  unreasonable 
because  the  percentage  was  too  large,  but  it  is  not,  it  is  a 
contract  between  laymen,  and  under  it  Judson  was  to  prosecute 
the  suit  and  was  to  lay  out  the  money*  According  to  his  testi- 
mony he  has  already  spent  $35*000  in  cash,  and  he  has  already 
incurrad  obligations  to  the  amount  of  about  $15*000,  according 
to  his  testimony,  and  still  there  has  been  no  recovery  in 
this  litigation. 

r,Kow,  the  contract  was  made,  I  think,  with  all  parties 
having  iihelr  eyes  ©pen,  the  directors  feeling  that  whatever 
they  got  out  of  this  new  arrangement  with  Judson  was  just  that 
much  saved  for  the  corporation. 

•■I  have  no  right  and  I  don*t  think  it  is  the  business 
of  the  Court  to  interfere  with  contracts  that  are  carefully 
made  between  businessmen.  The  result  of  this  may  be  that 
Judson  will  lose  his  $50,000,  and  whatever  additional  moneys 
he  puts  in  -  who  knows.  But  whatever  that  may  be,  whatever 
may  come  of  it,  the  stockholders  and  directors  knew  what 
they  were  doing.  There  is  no  evidence  to  show  the  contrary. 

"That  brings  us  to  the  third  point  in  the  complaint, 
which  is  the  concealment  of  a  material  fact  from  the  directors 
and  the  stockholders.  One  fact  which  it  is  alleged  was  con- 
cealed from  the  directors  and  from  the  stockholders  is,  it  is 
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said,  this  claim  of  the  corporation  to  the  Radtke  patent.  That 
is  wholly  unsupported  by  the  evidence.  Judson  and  the  direc- 
tors knew  of  their  hope  so  far  as  the  Radtke  patent  was  con- 
cerned. What  is  the  real  worth,  if  these  hopes  be  realized, 
no  one  can  say,  but  I  find  that  Judson  did  not  conceal  those 
facts  from  the  directors,  and  that  they  were  not  concealed 
from  the  stockholders. 

WI  find  also  that  at  the  stockholders'  meeting  in 
December  of  1941  the  plaintiff  Wachta  appeared  at  the  meeting, 
that  he  had  the  proxies  of  his  two  associate  plaintiffs,  that 
he  there  expressed  some  dissatisfaction  T7ith  the  fact  that 
Judson  would  get  85  per  cent  of  any  recovery,  but  in  substance 
stated  it  was  his  conclusion  that  it  was  the  best  deal  that 
could  be  made  and  under  the  circumstances  he  .vould  vote  for 
the  resolution  to  affirm  it, 

"What  more  is  there  for  the  Court  to  do  under  those 
circumstances?  I  cannot  act  as  a  guardian  of  businessmen. 
Ho  Court  can,  I  cannot  and  should  not  set  aside  a  contract 
merely  because  I  dislike  it  or  because  I  think  the  amount  of 

the  Hake'  on  behalf  of  one  party,  to  use  the  vernacular, 
is  too  large.  But  look  at  what  the  position  might  be  if  the 
Court  were  to  hold  otherwise.  So  far  as  it  appears  today 
this  corporation  is  in  no  position  to  finance  this  litigation, 
and  if  the  contract  were  set  aside  there  is  no  assurance  that 
the  whole  thing  would  not  be  dropped  and  the  corporation  lose 
the  prospect  of  everything,  merely  by  this  litigation.  I  find 
the  complaint  is  not  equitable  and  should  be  dismissed, 

WI  stated  in  my  remarks  all  the  points  you  have  raised, 
Mr,  Chancellor  [counsel  for  plaintiffs], 

"Mr.  Chancellor,  Jr.j  Your  Honor  dismisses  the  bill 

for  want  of  equity? 

"The  Court*  Yes," 
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lt appears  from  the  foregoing  opinion  that  the  chan- 
cellor passed  upon  every  point  tiiat  was  raised  by  counsel  for 
plaintiffs  in  support  of  their  contention  that  the  plaintiffs 
were  entitled  to  the  relief  they  asked,  and  after  a  careful 
examination  of  the  evidence  we  find  ourselves  in  accord  with 
the  findings  and  conclusions  of  the  chancellor.  Upon  appeal 
the  plaintiffs  have  urged  two  new  points  that  they  did  not 
present  to  the  chancellor  and  that  were  not  put  in  issue  by 
the  pleadings,  viz:  (1)  that  Judson  and  the  directors  were 
guilty  of  fraud  in  procuring  and  voting  proxies  at  the  ad- 
journed meeting  at  which  the  contract  was  ratified,  and  (2) 
that  the  delegation  of  power  by  the  directors  to  Judson  to 
act  for  the  corporation  under  the  contract  was  void  as  against 
public  policy.  Plaintiffs  cannot  raise  in  this  court  new 
questions  that  they  did  not  present  to  the  chancellor  at  the 
hearing.  The  complaint  sought  to  set  aside  the  contract  and 
to  enjoin  the  New  York  suit  on  the  grounds  of  fraud.  Here 
the  appellants  advance  the  theory  that  the  contract  was  an 
unlawful  delegation  of  power  by  the  directors  and  therefore 
void  as  against  public  policy,  and  that  the  directors  and 
Judson  fraudulently  obtained  and  voted  proxies  at  the  ad- 
journed meeting  in  favor  of  ratification  of  the  contract. 
Plaintiffs  presented  the  case  to  the  chancellor  on  the  theory 
that  by  means  of  a  conspiracy  existing  between  the  directors 
and  Judson  they  fraudulently  entered  into  a  contract  whereby 
the  assets  of  the  corporation  were  converted  by  Judson  to  him- 
self  and  the  directors  without  paying  anything  therefor. 
Parties,  upon  an  appeal,  are  restricted  to  the  theory  on  which 
the  cause  was  tried  in  the  court  below,  We  are  strongly  im- 
pressed with  the  statement  of  the  chancellor  that  the  cor- 
poration is  in  no  position  to  finance  the  New  York  litigation 
and  that  if  the  contract  were  set  aside  there  is  no  assurance 
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"that  the  whole  thing  would  not  be  dropped  and  the  corporation 
lose  the  prospect  of  everything,  merely  by  this  litigation." 
There  is  force  in  the  contention  of  the  defendants  that  plain- 
tiffs did  not  offer  to  do  equity  in  their  complaint  nor  at  the 
hearing;  that  the  undisputed  evidence  is  that  Judson  has  spent 
large  amounts  of  money  and  devoted  practically  all  of  his  time 
to  enforce  the  subject  matter  of  the  contract  and  that  as  plain- 
tiffs asked  for  a  cancellation  of  the  contract,  as  a  matter  of 
equity,  they  should  have,  in  their  complaint,  offered  to  reim- 
burse Judson  for  the  sums  of  money  he  has  expended  and  should 
have  supported  the  offer  at  the  hearing  \>y   proof  that  they  were 
willing  and  able  to  reimburse  him,  but  that  they  made  no  offer 
or  showing  before  the  chancellor  in  that  regard.  The  claim  ad- 
vanced in  the  New  York  suit  is  of  such  a  highly  speculative  char- 
acter that  the  plaintiffs  undoubtedly  feel  that  they  would  not  be 
warranted  in  reimbursing  Judson  for  the  moneys  he  has  expended. 
We  are  further  impressed  with  the  fact  that  Wachta  had  abandoned 
the  case,  that  the  appellants  represent  but  l/p60  of  the  out- 
standing stock  of  Photometric,  and  that  none  of  the  other  4J>0 
stockholders  have  seen  fit  to  join  in  the  complaint.  It  must  be 
presumed  that  the  stockholders  other  than  plaintiffs  were  satis- 
fied with  the  terms  of  the  contract.  Allegations  of  conspiracy, 
collusion  and  fraud  must  be  clearly  proven,  and,  certainly,  the 
appellants,  with  their  small  holdings,  should  have  made  out  a 
clear  case  to  warrant  a  decree  in  their  favor.  They  have  not 
done  so , 

The  decree  of  the  Superior  court  of  Cook  county  entered 
in  this  cause  should  be  and  it  is  affirmed, 

DECREE  AFFIRMED* 
Sullivan,  P,  J.,  and  Friend,  J,,  concur* 
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JOHN  H.  COLEMAN, 

Plaintiff  in  Error, 


PEOPLE  OP  THE  STATE  OP 
ILLINOIS, 

Defendant  in  Error,     )  ERROR  TO  MUNICIPAL 


231 


)  COURT  OF  CHICAGO* 
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MR,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OP  TM   COURT. 

On  August  13,  1943,  Judge  Edelman  entered  an  order  in 
the  Municipal  court  ©f  Chicago  finding  William  Katelhut  and 
John  H»  Coleman  guilty  of  direct  contempt  of  court.  Katelhut 
was  sentenced  to  sixty  days  in  the  county  jail  and  Coleman  was 
sentenced  to  six  months  in  the  county  jail.  Katelhut  sued  out 
a  writ  of  error  to  reverse  the  judgment  as  to  him  and  on  April 
6,  1944,  we  filed  an  opinion  affirming  the  judgment  as  to  him, 
(See  People  YjJCaJelhM,  322  111*  App.  693.)  The  instant  writ 
of  error  is  sued  out  by  Coleman  to  reverse  the  judgment  as  to 
him. 

The  trial  court,  at  the  outset  of  the  proceedings, 
entered  a  rule  on  defendants  to  show  cause  why  they  should  not 
be  punished  for  contempt  of  court,  and  defendant  Coleman  filed 
an  answer  to  the  rule  but  the  record  shows  that  the  trial  court 
concluded  to  disregard  the  preliminary  proceedings  and  proceeded 
upon  the  theory  that  both  defendants  were  guilty  of  direct 
contempt  for  acts  committed  in  the  presence  of  the  court,  and 
the  order  from  which  plaintiff  in  error  appeals  is  clearly  a 
direct  contempt  order.  The  trial  court  had  a  right  to  proceed 
as  he  did,  (See  People  v.  Gard.  259  HI*  238,  242.)  The  "bill 
of  exceptions"  contains  a  statement  by  the  trial  court  that  while 
he  had  caused  an  investigation  to  be  made  of  the  circumstances 
surrounding  the  alleged  contempt  he  was  finding  the  defendants 
guilty  of  contempt  on  their  acts  committed  in  the  presence  of 
the  court.  Counsel  for  the  People  state  in  their  brief s  "The 
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order  is  clearly  based  upon  what  happened  in  open  court  and 

what  the  Court  knew  from  the  happenings  in  open  Court*" 

"when  an  act  constituting  a  direct  contempt  is 
committed  in  the  presence  of  the  judge,  under  circumstances 
which  give  him  personal  knowledge  of  the  facts,  he  may  punish 
the  offender  summarily  without  entering  any  rule  against  him 
and  without  hearing  any  evidence.  (People  v.  Andalman,  346 
111.  149 •  People  v.  McDonald f  314  id.  548;  People  v.  Gardf 
259  id.  238.)  The  order  adjudging  a  contemner  guilty  must 
set  out  the  facts  constituting  the  contempt  with  sufficient 
definiteness  and  certainty  to  show  that  the  court  was  authorized 
to  make  the  order.  People  v.  Rockola.  346  111.  27  j  People  v, 
Hogan.  256  id.  496."   (People  v.  Sherwin.  3$4  111.  371,  374, 
375*  Italics  ours.) 

Because  of  the  summary  nature  of  a  direct  contempt  pro- 
ceeding and  because  the  facts  stated  in  the  judgment  order  must 
be  taken  as  true  by  the  reviewing  court,  the  necessity  for  a 
strict  enforcement  of  that  part  of  the  foregoing  rule  which  we 
have  italicized  is  obvious. 

The  judgment  order,  omitting  the  caption,  reads  as 
follows* 

"It  appearing  to  the  Court  that  on  the  20th  day  of 
July,  1943,  while  the  Court  was  in  session,  the  following  took 
place  in  the  presence  and  hearing  of  the  Court. 

"The  Court,  the  Honorable  Leon  Edelman,  having  been 
duly  elected  and  sitting  as  Judge  of  the  Municipal  Court  of 
Chicago,  called  from  his  calendar  the  cause  of  the  City  of 
Chicago  vs.  dgar  Morgan,  municipal  Court  case  Number  122936, 
which  cause  was  then  pending  in  the  Municipal  Court,  in  whioh 
said  cause  the  defendant  had  been  duly  charged  in  said  Municipal 
Court  with  the  offense  of  Disorderly  Conduct. 

"In  response  to  the  call  of  said  cause,  a  colored 
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about  the  age  of  2$  years,  with  dark,  kinky  hair,  about  5  feet 
5-1/2  inehes  in  height,  answered  as  the  defendant ;  thereupon 
the  Court,  the  Honorable  Leon  Edelman,  examined  the  files  in 
said  cause  and  discovered  and  ascertained  that  the  defendant 
mentioned  in  said  cause  was  a  white  man,  gray  haired,  of  the 
age  of  70  years,  of  a  height  of  cj  feet  9-1/2  inches,  and  his 
occupation  was  set  forth  as  banker  and  he  resided  at  the  Hyde 
Park  Hotel. 

"The  Court  then  asked  the  defendant  before  the  bar 
whether  he  had  told  the  police  officer  that  he  lived  at  the 
Hyde  Park  Hotel,  that  he  was  70  years  of  age  and  that  he  was  a 
banker  by  occupation,  and  the  colored  man  answered  that  he  was 
so  drunk  he  did  not  know*  Then  the  Court,  addressing  Officer 
Katelhut,  asked  who  had  made  out  the  arrest  slip  at  the  Hyde 
Park  Station  and  Katelhut  said  that  he  had  made  it  out  and  that 
he  had  written  out  the  answers  given  him  by  the  arrested  man* 
The  Court  then  asked  if  the  negro  at  the  bar  was  the  defendant 
Edgar  Morgan,  whom  he  had  arrested  on  July  2*>,  1943  and  he 
replied  that  he  was*  The  Court  then  asked  the  colored  man  if 
he  was  Edgar  Morgan  and  he  said  he  was.  The  Court  then  asked 
the  colored  man  if  he  made  the  answers  on  the  arrest  slip  and 
if  he  was  a  banker.  He  replied  that  he  was  drunk  and  did  not 
remember,  but  that  he  was  a  porter*  The  Court  then  asked  John 
H*  Coleman,  who  was  present  in  Court,  to  step  to  the  bar  and 
asked  said  Coleman  if  this  was  the  man  whose  bail  he  signed  and 
Coleman  said  Yes*  The  Court  thereupon  ordered  the  policeman  to 
take  the  colored  man  into  custody, 

"The  said  policeman,  Ulliam  Katelhut,  before  court 
adjourned  and  after  the  Court  had  ordered  an  inquiry  in  respect 
to  this  case,  rushed  into  Court  and  stated  to  the  Court  that  the 
colored  man  had  escaped  and  the  Court  further  finds  that  the 
actual  name  of  the  colored  man  was  never  ascertained  and  hat 
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not  been  ascertained  up  to  the  entry  of  this  Order, 

"Thereupon  the  Court  inquired  of  the  police  officer  who 
made  the  arrest  of  the  defendant  and  who  was  then  present  in  ©pen 
court,  if  the  colored  man  who  answered  at  the  bar  was  the  defendant 
Edgar  Morgan,  and  the  said  officer  answered  Yes;  and  thereupon  the 
Court  inquired  of  one  John  H.  Coleman,  who  had  signed  the  bond  for 
said  Edgar  Morgan,  defendant,  whether  the  colored  man  was  the 
defendant  in  the  case  then  called  for  hearing  by  the  Court  and 
the  said  John  H,  Coleman  who  had  signed  the  bail  bond,  and  as 
was  disclosed  by  the  files  in  said  cause,  answered  that  the 
colored  man  was  the  defendant  and  that  he  had  signed  the  bond  for 
him  as  Edgar  Morgan;  and  thereafter  Katelhut  stated  to  the  Court 
in  open  Court  that  he  had  not  told  the  truth  and  that  the  colored 
man  who  had  appeared  as  the  defendant  was  not  Edgar  Morgan,  and 
that  he  was  trying  to  shield  other  parties  and  stated  that  the 
other  party  he  was  trying  to  shield  was  John  H.  Coleman,  the  pro- 
fessional bondsman;  and  the  Court  finds  that  the  colored  man  was 
not  Edgar  Morgan  and  that  Edgar  Morgan  was  the  true  defendant 
arrested  by  Katelhut  and  was  the  person  for  whom  John  H.  Coleman 
furnished  bail* 

"THE  COURT  FINDS  that  the  said  John  H.  Coleman  and  the 
said  William  Katelhut  are  now  present  in  court  and  the  Court  finds 
that  it  has  jurisdiction  of  the  parties  hereto  and  of  the  subject 
matter  thereof,  and  because  of  the  actions  of  the  said  Katelhut 
and  Coleman,  finds  each  of  them  guilty  of  Contempt  of  this  Court  an< 
sentences  the  said  William  Katelhut  to  sixty  (60)  days  in  the  Count; 
Jail  for  such  Contempt  and  sentences  the  said  John  H.  Coleman  to 
six  (6)  months  in  the  County  Jail  for  such  contempt," 

In  our  view  of  this  appeal  we  need  only  consider  o»  of 
the  many  points  raised  by  plaintiff  in  error.  He  strenuously  con- 
tends that  the  judgment  order  shows  that  he  did  nothing  before  tho 
court  save  to  state  that  the  young  colored  man  then  before  the 
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court  was  the  man  that  he  bailed  out;  that  there  is  not  a  single 
fact  alleged  in  the  order  that  tends  to  show  that  plaintiff  in 
error  did  not,  in  fact,  sign  bail  for  the  young  colored  man.  The 
charge  against  Sdgar  Morgan  was  disorderly  conduct  and  it  is  not 
disputed  that  bail  for  his  appearance  was  given  in  the  police 
station.  The  judgment  order  does  not  even  purport  to  set  up 
what  occurred  in  the  station  at  the  time  of  the  giving  of  the 
bond.  In  answer  to  the  instant  contention  counsel  for  the  People 
state;  "Coleman  was  asked  if  the  guilty  man  was  the  man  he  bailed 
out,  and  he  told  a  falsehood  to  the  Court  by  stating  that  he  was, 
and  the  Court  knew  from  all  the  circumstances  appearing  before 
him  in  the  Court  that  Coleman  was  telling  a  falsehood.  *  *  *  The 
Court  could  clearly  sec.  that  Coleman  was  testifying  falsely,  and 
that  in  addition  to  this  he  was  in  the  conspiracy  to  substitute 
an  outsider  for  the  defendant,  thus  grossly  interfering  with  the 
administration  of  justicej1  that  "the  circumstances  show  that 
there  was  a  conspiracy  to  foist  a  phony  defendant  on  the  Court, 
and  the  Court  should  be  allowed  to  use  its  intelligence  where  an 
ordinary  man  would  have  done  the  same  thing. M  This  line  of  argu- 
ment i3  a  poor  answer  to  plaintiff  in  error1 s  contention.  The 
court  had  the  right  to  finu  Katelhut  guilty  of  direct  contempt, 
because,  as  found  in  the  order,  the  latter  admitted  in  open  court 
that  he  had  lied  to  the  court,  (See  People  v.  Gard.  supra.)  But 
the  judgment  order  as  to  plaintiff  in  error  finds  no  facts  that 
would  tend  to  show  that  plaintiff  in  error  lied  when  he  made  the 
\statement  in  question  to  the  court.  In  that  state  of  the  record, 
the  court  could  not  have  found  him  guilty  of  direct  contempt 
merely  because  ho  believed  the  statement  was  false.  Even  if  it 
could  be  assumed  that  the  police  station,  where  plaintiff  in 
error  signed  the  bond,  was  a  constituent  part  of  the  court, 
nevertheless,  as  the  act  of  signing  the  bond  and  the  circum- 
stances surrounding  the  signing  were  not  done  in  the  immediate 
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presence  of  the  court,  extrinsic  evidence  was  necessary  to  pro*, 
what  occurred  at  the  time  and  place  in  question,  and  that  evi- 
dence must  substantiate  the  charge.  (See  Inre_Sstate  of  Kellvf 
356  111.  174,  180.)  But  the  judgment  order  does  not  even  purport 
to  set  up  what  occurred  in  the  station  at  the  time  of  the  giving 
of  the  bond,  nor  the  circumstances,  if  any,  that  preceded  the 
giving  of  the  bond,  nor  does  it  show  that  the  trial  court  heard 
any  extrinsic  evidence.  Moreover,  the  trial  court  stated  that 
his  order  was  based  upon  what  the  court  knew  from  the  happenings 
in  the  court  room.  Where  the  extrinsic  evidence  heard  by  the 
trial  court  clearly  establishes  the  guilt  of  a  defendant,  the 
court  may  reject  the  statement  of  the  defendant  and  find  hi» 
guilty  of  direct  contempt,  but  the  judgment  order  must  show  the 
extrinsic  evidence  heard  and  upon  which  the  trial  court  based 
its  findings.  It  appears  in  the  "bill  of  exceptions"  that  the 
trial  court,  at  the  outset  of  the  proceedings,  appointed  a  friend 
of  the  court  to  investigate  the  facts  surrounding  the  alleged 
contempt,  and  later  the  trial  court  heard  in  open  court  a  report 
made  by  the  friend  of  the  court  a3  to  the  result  of  his  investi- 
gation, and  it  may  be,  as  plaintiff  in  error  insists,  that  the 
trial  court  was  unconsciously  influenced  by  this  report  when  he 
found  plaintiff  in  error  guilty  of  direct  contempt. 

After  a  careful  consideration  of  the  judgment  order  and 
the  law  that  applies  to  it,  we  have  reached  the  conclusion  that 
the  order,  so  far  as  it  relates  to  plaintiff  in  error,  must  be 
reversed.  That  there  was  a  wilful  and  direct  contempt  of  the 
court  of  an  aggravated  character  committed  by  Katelhut,  and  others, 
appears  from  the  judgment  order,  We  are  informed  by  counsel  that 
Katelhut  and  Coleman  have  been  indicted  in  the  Criminal  court  of 
this  county  for  conspiracy,  and  the  People,  in  that  proceeding, 
will  have  full  opportunity  to  prove  all  of  the  relevant  facts 
that  bear  upon  the  conspiracy* 
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The  Judgment  order  of  the  Municipal  court  of  Chicago, 
so  far  as  it  relates  to  John  II.  Coleman,  plaintiff  in  error, 
is  reversed. 

JUDGMENT  ORDER,  BO  FAR  AS  IT 
RELATES  TO  JOHN  fl.  COLEMAN, 
PLAINTIFF  IN  ERROR,  REVERSED* 

Sullivan,  P.  J.,  and  Friend,  J.,  concur. 
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BERT  HBAFNER, 

Appellee, 
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)  APPEAL  PROM  SUPERIOR  COURT- 

) 

>  OF  COOK  COUNTY.  x 

r^324l.A.  23&° 


GEORGE  HILL, 

Appellant.  ) 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OP  THE  COURT. 

An  action  in  trover  for  the  alleged  conversion  of  a 
tractor  auto  truck.  There  was  a  trial  by  the  court  without  a 
jury  and  a  finding  and  judgment  for  plaintiff.  His  damages 
were  fixed  at  $1,050.  Defendant  appeals. 

In  February,  1943*  defendant  owned  and  operated  two 
places  of  business,  one  at  the  corner  of  Western  avenue  and 
Irving  Park  boulevard,  Chicago,  and  another  at  the  southwest 
corner  of  Clarement  avenue  and  Irving  Park  boulevard.  They 
were  about  12^  t©  150  feet  apart.  The  first  is  a  filling 
station.  In  the  second  defendant  handles  used  cars,  does 
greasing  and  washing,  and  sometimes  rents  space  for  cars 
over  night.  Plaintiff  owned  a  1941  Chevrolet  tractor  truck, 
which  he  had  purchased  some  days  prior  to  the  transaction  im 
question  for  $1,050.  For  ten  years  prior  to  the  transaction 
in  question  plaintiff  had  bought  from  defendant  practically  all 
of  the  gasoline  he  used.  On  February  17,  1943>  plaintiff  drove 
his  truck  to  the  Western  avenue  station  of  defendant  and,  accord- 
ing to  his  testimony,  he  told  defendant  that  he  wanted  to  store 
the  truck  with  defendant  and  to  have  it  serviced  and  all  of  the 
gas  tanks  filled,  as  he  intended  to  mount  his  ear  on  the  back  of 
the  truck,  drive  it  to  West  Texas,  and  put  the  truck  on  a  highway 
job  there  or  sell  it;  that  defendant  said,  "All  right,'1  and  they 
went  over  to  the  service  station  and  defendant  unlocked  his 
service  station  and  "we  put  the  truck  in  there."  Plaintiff 
testified  that  he  saw  the  truck  the  next  day  in  the  forenoom 
and  again  in  the  evening  about  closing  time,  around  7  o'clock, 


- 


U 


., 


■ 
s  to  »j»IXa 

,alseqq.c>  dr.  sG     »(       v 

to  m 

gl  i  ©19W 

■•.    a   arid-  .    .Lists 

?i  soaLtdecioa  £>rie  t§J 

e;:  Aiiw 

JX  n©2  ioS      .                                    up 

Xi  ni 

©•v                              <.<>>■.'  .        .     «rf  «si                        lo 

•"*  a*  eiiri  o£  gal 

fcd  s  n  av±i£    ,  arftf 

,  Ji    ,     (4  I    £11      ■.  : 

o  bo*  noliaiz 

JX9H  f  'A-se  «d  iadt  bai'lid-e** 

3   twal^   gnJtEoIc   3VQQ&  aninovs  arid  ni  n.U3B  Jbna 


;. 


-2- 

and  the  truck  was  locked  up  in  the  station;  that  on  that  day 
he  asked  defendant  if  he  should  pay  him  for  the  wash  Job  now 
or  later  on  when  he  paid  the  whole  bill,  to  which  defendant 
replied,  "That's  all  right,  you  had  to  wash  it  yourself  and 
you  helped  Dad,"  to  which  plaintiff  answered,  "No,  I  will  pay 
you  anyway,  and  I  am  going  to  pay  you  storage  too,"  and  he  said, 
"No,  that»s  all  right;  forget  that,"  and  plaintiff  said,  "No, 
I'll  pay  you  the  whole  bill  at  once;"  that  about  9:30  o'clock 
that  night  defendant  called  him  and  told  him  "he  had  occasioa 
to  go  to  the  station  where  the  truck  was  stored  and  the  door  was 
wide  open  and  the  truck  was  gone;"  that  defendant  suggested  that 
plaintiff  go  to  the  police  station  and  report  the  case;  that  he 
did  so  and  Officer  Bender  and  plaintiff  went  back  to  the  filling 
station,  arriving  there  about  10x30;  that  defendant  was  there; 
that  plaintiff  observed  that  the  door  was  wide  open  and  there 
were  tracks  in  the  damp  pavement  where  the  truck  had  been  backed 
out.  It  was  stipulate     t  the  truck  was  stolen  February  18, 
1943,  that  later  it  was  found  in  Tennessee  in  a  dismantled  condi- 
tion by  the  F.B.I,  officers,  and  that  the  truck  had  not  been 
returned  to  plaintiff.  The  theory  of  fact  of  defendant  was  that 
plaintiff  said  nothing  to  him  about  any  services  on  the  ear;  that 
plaintiff  asked  defendant  if  he  could  leave  the  truck  there  mr 
night  as  he  was  going  to  take  a  car  down  to  Texas  and  he  wanted 
to  do  some  work  on  it;  wanted  to  have  a  space  to  work  on  the  car; 
that  plaintiff  asked  defendant  what  he  would  charge  him  to  leave 
the  oar  there  and  that  defendant  answered  that  there  would  be  no 
charge;  that  it  would  be  all  right  te  leave  It  there  over  night} 
that  plaintiff  told  him  that  he  wanted  to  fill  the  gasoline  tanks 
before  he  left  for  Texas;  that  defendant  did  not  drive  the  truck 
into  the  garage  and  did  not  know  who  did  drive  it  in;  that  the 
garage  had  a  sliding  door,  with  wire  glass  windows  In  the  back, 
and  all  the  doors  had  Yale  locks;  that  the  next  day  plaintiff 
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said  to  defendant  that  he  wanted  to  leave  the  car  there  another 
night  as  he  had  some  work  to  do;  that  he  had  been  downtown  most 
of  the  day  getting  gasoline  in  the  0,P,A.  office  to  drive  his 
ear  to  Texas,  and  had  not  finished  the  work;  that  defendant  told 
him  it  was  all  right  to  leave  it  another  night;  that  plaintiff 
stated  that  be  wanted  to  pay  defendant  what  he  owed  him,  to  which 
defendant  answered,  "You  don't  owe  me  anything  for  leaving  it 
there;"  that  defendant  never  had  the  keys  to  plaintiff's  car; 
that  after  the  truck  was  driven  in  on  the  second  night  by  plain- 
tiff defendant  inspected  the  doors  before  he  went  to  supper;  that 
he  closed  the  station  about  7   o'clock;  that  about  9  or  91 30  that 

evening  he  happened  to  go  over  to  the  station,  saw  the  door  open, 
and  then  called  plaintiff. 

The  first  contention  raised  by  defendant  is  that  "thero 
is  a  fatal  variance  between  the  plaintiff's  complaint  and  proof," 
No  argument  or  statement  is  made  in  defendant's  brief  in  support 
of  this  contention,  but  we  assume  from  a  statement  made  in  the 
so-called  "Statement  of  the  Case"  that  the  contention  is  that 
the  complaint  alleges  that  plaintiff  delivered  the  truck  into 
the  possession  of  defendant  for  the  purpose  of  having  it  serviced 
for  hire  and  that  plaintiff's  proof  is  that  he  wanted  the  ear 
stored,  and  that  this  constitutes  a  fatal  variance,  A  sufficient 
answer  to  this  contention  is  that  upon  the  trial  no  objection  of 
any  kind  was  made  by  defendant  to  the  proof  on  the  ground  of 
variance,  and  it  is  too  late  to  raise  such  question  for  the  first 
time  on  appeal,  (See  ftrado  v.  .Epstein.  323  m.  App.  19*,  200, 
201,  and  the  cases  cited  therein.)  &.  fortiori,  upon  the  trial, 
at  the  conclusion  of  plaintiff's  evidence,  defendant  made  a 
motion  for  a  finding  for  defendant  but  in  that  motion  the  instant 
contention  was  not  raised  nor  suggested.  That  was  the  sole  motion 
made  during  the  entire  trial  for  a  finding  in  favor  of  defendant. 
The  instant  contention  is  clearly  an  afterthought,  but,  in  any 
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event,  there  is  no  merit  in  it,  as  plaintiff's  evidence  supports 
the  allegations  of  the  complaint* 

In  defendant's  "argument11  there  is  a  contention  made 
that  plaintiff  has  failed  to  prove  any  kind  of  bailment  by  a 
preponderance  of  the  evidence,  but  no  argument  or  statement  of 
any  kind  is  made  under  this  heading*  However,  it  is  sufficient 
to  say  in  answer  to  this  contention  that  the  trial  court  saw  and 
heard  the  witnesses  and  that  a  reviewing  court  will  not  disturb 
the  findings  of  fact  of  the  trial  court  based  upon  conflicting 
evidence  unless  they  are  clearly  and  manifestly  against  the 
weight  of  the  evidence,  and  we  are  satisfied,  after  a  careful 
consideration  of  the  evidence,  that  we  would  not  be  justified 
in  setting  aside  the  findings  of  the  court. 

Defendant  next  contends  that  "if  any  kind  of  bailment 
is  proven,  it  is  a  mere  gratuitous  one."  This  contention  also 
involves  conflicting  evidence  and  we  are  satisfied  with  the 
finding  of  the  trial  court  that  the  bailment  in  the  instant  case 
was  not  for  the  sole  benefit  of  the  bailor  but  for  the  mutual 
benefit  of  both  parties.  Defendant  concedes  that  even  if  the 
bailment  was  for  the  sole  benefit  of  the  bailor  defendant  would 
be  liable  for  gross  negligence. 

Plaintiff  filed  a  cross-appeal,  in  which  he  asks  that 
the  judgment  entered  March  15,   1944,  for  $1#<>50,  in  his  favor, 
bo  reversed  and  the  cause  remanded  with  instructions  to  the  trial 
court  to  enter  judgment  in  his  favor  and  against  defendant  for 
$1,500,  or,  in  the  alternative,  that  this  court  enter  judgment 
in  favor  of  plaintiff  and  against  defendant  for  $1,500.  Plain- 
tiff contends  that  while  ho  bought  the  truck  a  few  days  prior 
to  the  bailment  for  $1,050,  nevertheless,  he  testified,  the  fair 
market  value  of  the  truck  at  the  time  was  $1,500  and  that  his 
witness,  Louis  Manahan,  testified  to  the  same  effect,  and  that 
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the  trial  court  erred  in  not  entering  judgment  in  his  favor 
for  $1,500*  We  think,  In  view  of  all  the  circumstances  ia 
this  case,  that  the  trial  court  acted  equitably  in  fixing  the 
damages  at  $1,050,  and  that  plaintiff  should  be  well  satisfied 
with  that  amount.  The  prayer  of  the  cross-*ppeal  will  be  denied. 

The  judgment  of  the  Superior  court  of  Cook  county  is 
affirmed. 

JUDGMENT  AFFIRMED. 
Sullivan,  P#  J«,  and  Friend,  J»,  concur. 
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L.  E,  ALMON,  et  al„, 

Appellants, 


AMERICAN  CARLOADING  GO  PORA- 
TI'N,  et  al., 

Appellees. 


APPEAL  PROM 

CIRCUIT  CQIT  T? 
COOK  county. 
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MR*  PRE8IDIN&  JU8TICE  NIEMEYER  DELIVERED  THE  OPINION  OP  THE  COURT. 

Plain' if f s  apoeal  from  a  decree  dismissing  their  complaint 
against  the  American  Carl oading  Corporation  (hereafter  called  the 
coirpany)  and  officials  of  Highway  Drivers,  Helpers  and  Platform 
Workers  Union,  Division  of  Local  710,  affiliated  with  the  Inter- 
national Brotherhood  of  Teamsters,  Am   P.  of  L,,  seeking  specific 
performance  of  an  alleged  contract  between  the  union  and  the  company 
and  for  an  accounting  and  other  relief  in  respect  to  the  internal 
affairs  of  the  Local.  The  defendants  have  filed  a  oro?  -appeal 
auestionlng  the  taxing  of  a  portion  of  the  master's  fees  against 
them  and  the  action  of  the  trial  court  in  overruling  their  motion 
to  strike  the  complaint  for  :ant  of  equity. 

Plaintiffs  are  over-the-road  drivers  employed  by  the 
company  as  chauffeurs  operating  trucks  between  various  cities. 
Fifty-seven  of  the  original  plaintiffs  were  members  of  Local  710 
and  the  remaining  33  plaintiffs  belonged  to  other  similar  locals. 
Approximately  one-third  of  these  plaintiffs  later  authorized  the 
withdrawal  of  their  names  as  parties  to  the  suit.   No  relief  1 
sought  from  the  union,  a  voluntary  association.  The  individual 
defendants  are  not  sued  in  a  representative  capacity. 

The  complaint  has  a  double  aspect.  Firstly,  plaintiffs 
allege  that  they  are  members  of  their  respective  unions,  em  loyed 
by  the  defendant  oo  pany  as  drivers  and  handlers  of  freight;  that 
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a  dispute  having  arisen  between  the  company  and  plaintiffs  and 
other  employees  engaged  in  similar  work  ever  claims  for  hack 
pay,  the  controversy  was  settled  on  December  23,  1940  by  an 
agreement  entered  Into  between  the  company  and  representatives 
of  Local  710  for  the  benefit  of  and  on  behalf  of  the  employees 
whereby  it  was  agreed  that  the  strike  of  the  employees  theretofore 
called  by  the  local  union  be  called  iff;   that  the  men  return  to 
work  and  the  question  of  back  pay  be  submitted  without  right  of 
appeal  ts  a  committee  consisting  of  two  union  men,  two  employers 
and  an  impartial  chairman  appointed  by  J„  ft,  Steelman,  Department 
of  labor;  that  cheeks  for  the  amounts  due  the  members  of  Local  710 
■be  made  payable  to  the  worker  and  delivered  to  the  Chicago  (No*  710) 
Union,  who  will  deliver  the  checks  to  the  workers  without  deduction 
and  get  their  receiots  and  deliver  the  receipts  to  the  company;" 
that  as  a  result  of  the  agreement  checks  payable  to  the  order  of 
the  plaintiffs  were  delivered  to  Local  710  and  that  the  officials 
of  the  union  refused  to  deliver  them  unless  each  plaintiff  shall 
permit  a  deduction  of  25  per  cent  of  the  amount  of  hie  check;  that 
plaintiffs  have  refused  to  comply  with  this  request  and  demanded 
the  checks*,   Secondly,  plaintiffs  allege  mismanagement  of  the 
union,  refusal  to  give  Information  or  render  an  accounting  as  to 
the  affairs  of  the  union,  etc,,  and,  as  to  this  aspect  of  the  com- 
plaint, by  amendment,  that  the  action  is  brought  "not  only  in  their 
own  behalf  but  on  behalf  of  all  other  members  of  said  Chicago  Local 
Union  No,  710,*  The  prayer  is  for  specific  performance  of  the  agree- 
ment and  an  accounting  in  regard  to  the  checks  and  as  to  all  financial 
transactions  of  Local  710  for  the  preceding  36  months,  and  the  appoint- 
ment of  a  receiver  to  take  oharge  of  the  books,  records  and  personal 
property  of  the  union* 

By  their  answer  the  individual  defendants  deny  that  the  agree- 
ment of  December  23,  1940  was  entered  into,  and  allege  that  the  agree- 
ment between  the  union  and  the  company  for  the  adjustment  of  the 
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controversy  is  evidenced  by  a  written  agreement  of  December 
31,  1940,  which  contains  no  provision  to  deliver  the  checks 
"without  deduction;"  that  after  receipt  of  the  checks  a  meeting 
of  the  employees  interested  was  held  and  the  employees  advised  by 
certain  of  the  defendants  as  union  officials  that  the  plaintiffs 
had  been  guilty  of  violation  of  the  wage  scale  and  the  executive 
board  found  the  men  were  to  be  fined  a  sum  equivalent  to  25  per 
oent  of  the  back  pay  recovered;  that  the  deduction  was  to  cover 
the  fines  and  reimbursement  of  the  union  for  expenses  in  the 
arbitration;  that  the  plaintiffs  filed  no  claim  against  the  de- 
fendants within  the  union;  that  the  constitution  and  by-laws  of 
Local  710  and  the  International  provide  for  the  trial  or  such 
complaints  before  the  Executive  Board  of  the  Joint  Council  of  the 
General  Executive  Board  of  the  International;  that  having  failed 
to  exhaust  their  rights  within  the  union  plaintiffs  are  without 
remedy  in  the  courts*  The  answer  denies  all  charges  of  mismanage- 
ment, failure  to  give  information  or  to  account  and  that  the  action 
is  a  representative  action  as  to  the  members  of  Local  710,  because 
plaintiffs1  interests  are  contrary  to  tno.se  of  the  membership  of 
the  union*  During  the  pendency  of  the  suit  the  money  found  by  the 
arbitrators  to  be  owing  to  the  plaintiffs  was  deposited  with  the 
clerk  of  the  court* 

The  master  made  a  report  finding  that  the  rights  of  the 
parties  were  governed  by  the  written  agreement  of  December  31,  1940; 
that  the  plaintiffs  were  subjeot  to  a  penalty  for  violation  of  the 
wage  scale  of  the  union  and  that  the  latter  could  have  levied  fines 
against  them  -  (not  that  it  did);  that  the  claim  of  the  union  for 
reasonable  expenses  aggregated  approximately  $5,500;  the  amount  re- 
covered for  the  employees  was  #12,000;  that  the  plaintiffs  did  not 
exhaust  their  remedies  within  the  union  and  there  is  no  evidence 

that  this  would  have  been  a  useless  effort  on  their  part;  that  there 

charges 
is  no  proof  of  allegations  relating  to  threats  or  other/apalnst 
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the  defendants.  Objections  and  exceptions  to  the  master's  report 
were  overruled  and  a  decree  entered  dismissing  the  complaint 
pursuant  to  the  recommendations  of  the  master.  By  this  decree 
the  master's  fees  were  ordered  to  be  deducted  from  the  fund  en 
deposit  with  the  clerk  and  the  remainder  of  the  sum  directed  te 
be  paid  one-fourth  to  Local  71^  and  the  balance  to  the  attorneys 
for  the  plaintiffs  -  each  plaintiff  to  receive  his  proportionate 
share* 

The  evidence  shows  that  at  a  meeting  held  in  the  office 
•f  a  United  States  conciliator  in  Chicago  on  December  23,  1940 
between  officers  of  the  company  and  certain  officers  and  members 
of  Local  710  and  the  attorneys  for  the  respective  parties,  it  was 
agreed  that  the  strike  be  called  off  and  the  matters  in  dispute 
be  submitted  to  arbitration  as  alleged  in  the  compaaint*  The 
attorney  for  the  company  made  a  memorandum  of  what  he  considered 
to  be  the  consensus  of  the  meeting  and  read  it  to  those  present. 
This  memorandum  was  received  in  evidence  and  according  to  its  terms 
the  checks  were  to  be  delivered  to  the  respective  plaintiffs 
without  deduction*  There  is  a  dispute  as  te  whether  the  parties 
agreed  to  the  statement  as  read*  In  any  event,  on  December  31, 
1940  the  respective  counsel  of  Local  710  and  the  company  entered 
into  a  written  agreement,  signed  by  them,  reciting  the  deposit 
of  &10,000  by  the  company  as  seourity  for  the  payment  to  the  members 
of  the  Local  of  such  amounts  as  may  be  found  due  them  for  back  pay, 
to  be  determined  by  a  committee  of  five,  composed  of  two  persons 
to  be  selected  by  the  union,  two  by  the  company  and  one  by  the  head 
of  the  United  States  Conciliation  Service,  Department  of  Labor  - 
payment  of  the  amounts,  if  any,  found  to  be  due  such  members  to  be 
made  by  checks  payable  to  the  order  of  the  employees  and  delivered 
to  the  union  for  distribution  or  a  tne  obtaining  of  the  reoelpts. 
This  agreement  was  approved  by  the   union  and  the  company  by  their 
respective  presidents.  As  heretofore  noted,  this  agreement  did  not 
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provide  for  the  delivery  of  the  checks  to  tho  members  "without 
deduction,"  Subsequently,  on  March  17,  1941,  a  stipulation 
•f  agreement  signed  by  the  arbitrators  named  by  the  respective 
parties  and  attested  by  the  appointee  of  the  head  of  the  United 
States  Conciliation  Service  was  executed,  certifying  tebthe 
completion  of  the  arbitration  under  the  agreement  of  December  31, 
1940  between  the  company  and  Local  Wo#  710.  It  is  apparent  from 
the  conduct  of  the  parties  that  neither  the  company  nor  the  officers 
of  the  union  considered  the  memorandum  made  by  the  attorney  for 
the  company  at  the  meeting  cf  December  23,  1940  as  the  contract 
of  the  parties  cr  contemplated  that  it  should  be  the  final  agree- 
ment between  them.  It  was  not  signed  by  anyone  and,  until  after 
the  commencement  cf  this  litigation,  no  one  had  a  copy  of  it  except 
the  attorney  who  made  it.  The  formal  written  agreement  of  December 
31,  1940  was  signed  by  the  attorney  who  made  the  memorandum  and 
by  the  attorney  for  the  union.  The  arbitrators  as  well  as  the 
representative  of  the  government,  acting  as  chairman,  recognized 
the  latter  agreement  as  the  one  prescribing  their  duties  and 
obligations  and  as  the  agreement  under  which  the  awards  made  by 
them  should  be  paid.  This  agreement,  therefore,  rather  than  the 
oral  negotiations  of  December  23,  1940  must  govern  and  fix  the 
rights  of  the  parties,  Sallo  v.  Boas»  327  111.  145,  149;  Davtona 
Gables  Co.  v.  Glen  Flora  Co..  345  111.  371,  394.  There  is  another 
fatal  objection  to  plaintiffs*  demand  for  the  full  amount  of  these 
checks*  The  25  per  cent  deduction  was  claimed  by  the  union  and  by 
the  individual  defendants  as  officers  cf  the  union,  but  not  indivi- 
dually. A  decree  denying  the  right  to  make  the  deductions  would 
affeot  the  rights  of  the  union  -  that  is,  the  individual  members 
of  the  union  other  than  plaintiffs,  to  this  amount.  These  members 
are  not  made  parties  to  this  suit  in  so  far  as  this  olaim  is 
concerned.  Their  Interests  ar?  adverse  to  those  of  plaintiffs 


,  < 


ft 


•  ■    n 


■ 


, 


< 

,  .  .  •  ., 

a  aw  r:'fi»A  ^ 


i 


6. 

they  are  necessary  parties*  Texas  Company  v«  Hollingew<hrtht 
375  111*  556#  543*  Plaintiffs  did  not  sue  the  officials  in  a 
representative  capacity,  and  on  appeal  expressly  state,  "No 
relief  is  sought  against  the  union*"  Iy,  follows  that  the  court 
did  not  err  in  refusing  to  decree  delivery  of  the  respective 
ohetts  or  the  proceeds  thereof  to  the  plaintiffs* 

A  consideration  of  the  evidence  in  the  record  does  not 
show  that  the  finding  of  the  master  that  plaintiffs  failed  to 
prove  their  charges  of  mismanagement  of  the  union,  failure  to 
account,  etg.,  is  against  the  manifest  weight  of  the  evidence* 
The  trial  court  has  approved  this  finding.  This  cou -t  cannot 
interfere  with  that  conclusion*  Stasoh  v.  Romaa.  387  111.  67, 

Having  disposed  of  the  case  on  its  merits,  we  do  not 
consider  the  question  raised  by  the  individual  defendants  as  to 
the  necessity  of  plaintiffs  exhausting  remedies  within  the  union 
and  appealing  to  the  Sxecutive  Board  of  the  Joint  Council  or  the 
General  Executive  Board  of  the  International  before  resorting 
to  a  eeurt.  Neither  have  we  considered  plaintiffs1  ob  ection  to 
a  part  of  the  master's  fees  because  of  the  form  of  his  certificate, 
as  the  fees  do  not  appear  to  be  excessive*  Defendants'  counter- 
appeal  raised  a  question  of  the  division  of  the  costs*  As  conceded 
by  them,  this  is  a  matter  of  discretion  in  the  tvial  court, 
governed  by  the  circumstances  of  the  case*  We  cannot  say  that 
its  action  was  an  abuse  of  discretion/ 

Before  concluding  this  opinion  we  are  obliged  to  take 
notice  of  the  brief  filed  by  plaintiffs*  The  rules  of  this 
court  limit  the  first  brief  of  the  appealing  party  to  75  pages. 
Plaintiffs  presented  a  motion  for  leave  to  file  a  longer  brief. 
Defendants  objected  and  this  court  denied  the  leave  requested* 
A  consideration  of  the  questions  involved  after  briefs  were  filed 
confirms  the  correctness  of  our  ruling*  However,  plaintiffs  have 
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contravened  the  rules  and  the  ruling  ofvthe  oourt  by  crowding 
into  each  of  the  last  24  pages  of  their  brief  12  additional 
lines*  thereby  making  a  brief  almost  8  pages  in  excess  of  that 
permitted  by  the  court,  Wexwould  have  been  Justified  in  striking 
the  brief »  but  preferred  to  consider  the  merits  of  the  case,  fear- 
ful that  delay  might vre suit  in  detrimemt  to  the  parties.   toyal 
Arcanum  v*  Qrsenf  23?  U>  0»  531*  546, 
The  decree  Is  affirmed* 

AFFIRMS  . 
Matchett  and  0* Connor,  JJ#,  concur* 
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THOMAS  DONOVAN  and  NELLIE 
DONOVAN, 

Appellants* 


WINIFRED  F,  FLEMING, 
NELLIE  DONOVAN., 


Appellee, 
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APPEAL  FROM 
MUNICIPAL  COURT  OF  CHICAGO. 


MR*  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  Thomas  Donovan  and  Nellie  Donovan,  husband 
and  wife,  appealed  from  a  Judgment  for  |77i  and.  costs  enter 
against  them  on  a  trial  before  the  court  February  16,  1944,  Shortly 
after  the  appeal  was  perfected  the  trial  court  denied  defendants* 
motion  to  vacate  the  Judgment  and  grant  a  new  trial,  and  on  plain- 
tiff's motion  vacated  the  judgment,  dismissed  the  cause  as  to 
Thomas  Donovan  and  entered  Judgment  against  Nellie  Donovan  for 
$775  and  costs.  From  this  Judgment  Nellie  Donovan  hafi  appealed. 
The  -aopeals  have  b  en  consolidated, 

Plaintiff's  claim  is  based  upon  an  alleged  loan  of  .850 
said  to  have  been  made  to  the  defendants  in  July  1926,  At  that 
time  plaintiff  was  a  saleswoman  for  a  realty  company.  She  claims 
to  have  sold  the  Donovans  two  lots  at  a  price  of  about  $5,216, 
with  a  down  payment  of  one-fourth;  that  Thomas  Donovan  gavs  her 
|50  cash,  and  the  next  night  or  so  Mrs.  Donovan  save  her  $404 
in  cash,  and  she,  the  plaintiff,  advanced  the  remaining  £850  in 
cash  to  complete  the  do  n  payment.  The  alleged  loan  was  never 
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evidenced  by  any  written  instrument.  Plaintiff  further  claims 
that  in  1928  she  was  paid  $25  on  account  by  Mrs,  Donovan  in  the 
kitchen  of  the  Donovan  home;  that  she  made  one  request  for  a  note, 
which  was  never  given;  that  in  1938  Mrs*  Donovan  with  her  daughter 
went  to  plaintiff's  office  to  eeoure  the  latter1 s  assistance  in 
getting  a  Job  for  the  daughter;  that  on  this  occasion  Mrs*  Dohevan 
paid  &50  on  account  of  the  12-yes  r-old  lean  and  received  a  receipt 
prepared  by  a  lawyer  in  the  sane  suite  with  plaintiff.  Suit  was 
commenced  Maroh  30,  1943, 

Neither  the  original  contract  of  purchase  of  the  real  estate 
nor  the  original  or  copy  of  the  alleged  receipt  -  plaintiff 
claiming  to  have  a  oopy  of  same  -  were  offered  or  received  in 
evidence,  Mrs*  Donovan  denied  having  signed  the  contract  for  the 
purohase  of  the  real  estate,  making  any  payments  to  plaintiff  there- 
under, getting  a  loan  er  making  any  of  the  payments  claimed  by 
plaintiff  on  the  alleged  loan.  Her  husband  also  denied  receiving 
any  loan  from  the  plaintiff  or  making  any  payments  thereon,  or 
having  any  knowledge  of  any  payments  claimed  to  have  been  made  by 
Mrs*  Donovan, 

The  attorney  (not  of  record  on  the  appeals)  who  is  said 
to  have  drawn  the  alleged  receipt  for  the  1938  payment,  was  one  of 
the  attorneys  instituting  the  suit  for  plaintiff*  An  office 
associate  conducted  the  trial,   lthout  withdrawing  the  appearance 
of  his  firm  as  attorneys  for  plaintiff,  the  attorney  testified  to 
drawing  a  receipt  sometime  in  1938  covering  the  payment  of  some 
money  by  Mrs*  Donovan  to  plaintiff  on  account  of  some  real  eeaftte 
transaction,  and  that  some  money  -  he  did  not  know  how  much  -  was 
paid  to  the  plaintiff.  The  giving  of  testimony  on  behalf  ef  his 
client  by  a  lawyer  of  record  has  been  repeatedly  condemned  by  the 
courts,  and  the  testimony  so  given  held  to  be  entitled  to  little, 
if  any,  weight.   Wlederhold  v.  ilederhald,  305  111.  429;  Benlnoa  v. 
Nardlello.  320  111.  181;  Gresclo  v,  Creaolo.  365  111.  393;  Plppert  v. 
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JJohi§ie,3l5  111.  App.  563;   Goldberg  v.  GeorgeadJBf  320  111,  App. 
639  (abet.).  The  oa*e  therefore  must  rest  upon  the  testimony 
of  the  plaintiff,  contradicted  by  the  testimony  of  Mrs.  Donovan 
and  her  husband* 

Circumstances  appearing  from  the  evidence  militate  against 
plaintiff's  claim.  She  was  and  is  an  experienced  business  woman. 
Except  for  a  single  request  for  a  note,  she  made  no  effort  to  have 
the  alleged  loan  evidenced  by  writing.  She  permitted  the  claim  to 
lie  dormant  for  10  years  from  the  first  alleged  payment  to  the 
second  payment  in  1938.  These  payments  were  made  voluntarily, with- 
out any  "dun  ing"  by  the  plaintiff.  She  then  waited  almost  5  years 
before  bringing  suit.  No  effort  was  made  to  get  the  original  of 
the  alleged  receipt  prepared  by  the  a  torney  or  to  introduce  the 
copy  claimed  to  be  in  the  hands  of  the  plaintiff.  The  burden  of 
establishing  her  case  rested  upon  the  plaintiff  and  she  did  not 
meet  it.  Peaslee  v.  Glass. 61  111.  94;  Brougham  v.  Paul.  138  111. 
App.  455,  464;  Butler  v.  Whiteman.  196  111.  App.  320. 

The  parties  have  devoted  considerable  space  in  their  briefs 
to  the  right  of  the  trial  court  to  vacate  the  original  judgment 
after  the  appeal  therefrom  was  perfected  by  srvice  of  a  notioe  of 
appeal.  It  appears  from  the  record  that  both  parties  a  peared  before 
the  trial  court  without  questioning  its  Jurisdiction  and  argued 
the  merits  on"  their  respective  positions.  Each  sought  vacation 
of  the  first  judgment,  but  for  different  reasons.  Neither  party 
should  now  be  permitted  to  question  the  Jurisdiction  of  the  court. 

The  original  judgment  having  been  vacated,  the  first  appeal 
Is  dismissed  without  costs  to  either  party.  The  second  Judgment, 
being  against  Nellie  Donovan  only,  is  reversed  and  Judgment  for  her 

entered  here.  piRgT  AppgAL  DI8MI8EED  OTH0UT 

COSTS  TO  EITHER  PARTY; 
JUDGMENT  AGAINST  NELLIE  DONOVAN 
FEYERSED  AND  JUDGMENT  FOR  HER  HERE. 

Matchetx  and  O'Connor,  JJ„,  concur. 
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LILLIAN  M.  PRICE,  Administratrix 
to  Collect  of  the  Estate  of  ABMO 
T«  RONER,  Deceased, 

Appellant, 


CAROLINE  G.  MEIER, 


Appellee. 
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APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPIN.CON  OP  THE  COURT* 


Petitioner,  as  administratrix  of  the  estate  of  arno  T. 
Roner,  deceased,  appeals  from  an  adverse  Judgment  entered  by 
the  Circuit  court  on  appeal  of  respondent  Caroline  G.  Meier 
from  a  judgment  of  the  Probate  court  in  citation  proceedings 
instituted  by  the  administratrix*  directing  respondent  to  pay  to 
the  administratrix  the  sum  of  #7,565,3?  and  surrender  all  shared 
•f  stock  in  the  A,  T.  Roner  Investment  Company  held  by  her. 

In  the  Circuit  court,  trial  was  had  before  the  court 
without  a  jury,  resulting  in  a  finding  that  title  to  all  of  the 
property  in  question  was  in  the  respondent  as  the  result  of  gifts 
inter  vivos,  except  as  to  the  proceeds  of  a  check  forv$2, 469*31 
which  was  used  by  respondent  In  oaylng  certain  bills  of  the 
deceased  at  his  request.  The  administratrix  complains  that  the 
Judgment  was  against  the  weight  of  the  evidence  and  that  the  court 
erred  in  allowing  the  respondent  to  testify  in  her  own  behalf. 

The  record  shows  that  the  deceased,  Arno  T.  Roner,  was  77 
years  of  age  when  he  died,  on  March  17,  1943.  The  respondent  was 
about  62  years  of  age*  Roner1  s  wife  died  in  1938.  At  that  time 
respondent  was  a  widow.  Roner  and  respondent  had  known  each  other 
about  30  years.  They  belonged  to  the  same  lodge  and  their  families 
had  visited  back  and  forth  until  the  death  of  Mrs*  Roner.  After 
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that  time  the  relations  between  Roner  and  respondent  became 
■ore  intimate.  They  were  frequently  together*  Roner  was  in 
the  real  estate  business  and  respondent  frequently  drove  his 
oar  for  him  on  business  trips.  They  went  to  church  together 
and  Roner  talked  of  marriage  and  the  purchase  of  a  home  in  which 
to  live.  They  inspected  a  numb  r-  of  residences  but  none  was 
purchased. 

Respondent  testified  that  in  1940  Roner  gave  her  a  package 
of  papers*  including  the  stock  in  the  Roner  Investment  Company, 
certificates  of  beneficial  interest  in  a  certain  trust,  and  two 
mortgage  notes, saying  "These  are  yours,  I  want  you  to  have  them." 
That  at  other  times  he  gave  her  checks  for  sma  1  amounts;  on 
October  1,  1942  he  gave  her  government  bonds  for  ^200,  a  check  for 
#400,  the  proceeds  of  which  were  to  be  used  as  a  down-payme at  upon 
the  purchase  of  a  home  and  which  she  subsequently  returned  to 
Roner;  that  later  he  gave  her  a  check  for  #2,469. 31,  with  directions 
to  expend  same  in  the  payment  of  his  bills,  including  funeral  and 
burial  expenses,  and  to  retain  the  balance  as  her  own.  A  receipt 
dated  October  1,  1942,  signed  by  respondent  and  acknowledging 
receipt  from  Roner  of  $6,000.   "For  the  purchase  of  a  dwelling, 
residence  or  any  other  piece  of  real  estate  in  Cook  County"  was 
r  ceived  in  evidence.  On  the  back  of  the  receipt  was  a  notation 
in  Roner' s  hand  writing  -  "Ca%&  $4400,  Bonds  200,  Check  400,  -  -6000." 
Respondent  admitted  the  redeipt  of  the  check  and  bonds  but  denied 
receipt  of  the  $4400  in  cash.  She  said  that  she  signed  the  receipt 
at  Roner1 s  request  he  telling  her  facetiously  that  she  was  signing 
her  life  away.  The  former  attorney  of  Roner,  called  by  the  admin- 
istratrix, testified  that  he  held  the  stock  in  the  Roner  Investment 
Company  until  the  termination  of  his  employment  by  Roner,  some 
time  in  the  year  1942,  when  the  stock  was  delivered  to  Roner  but 
no  receipt  taken.  On  the  motion  for  new  trial  the  administratrix 
attempted  tj>  Impeach  respondent's  testimony  by  a  purported  steno- 
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graphic  transcript  ©f  respondent's  testimony  In  the  Probate  court, 
not  certified  by  the  court.  No  other  testimony  relating  to  the 
transactions  between  respondent  and  Roher  was  received  or  offered. 
The  trial  court  accepted  respondent »e  version  of  these  transactions 
and  found  the  issues  as  to  all  of  the  property  in  her  favor.  There 
can  be  no  question  of  the  sufficiency  of  her  testimony  to  establish 
gifts  inter  vivos. 

Under  the  statute  governing  citation  proceedings  in  the 
Probate  court  (111,  Rev.  Stat,  1945,  Snap,  3,  pare*  355-339),  the 
respondent^  i^hen  permitted  to  testify,  is  the  witness  of  the  court 
(Keshner  v,  <,.  eshner,  376  111,  354,  362),  and  the  extent  of  the 
examination  rests  largely  in  the  discretion  ©f  the  court.  Having 
called  the  respondent  for  the  purpose  of  showing  the  dslivery 
t©  her  of  the  property  in  question,  it  vould  be  manifestly  unfair 
to  deny  ber  the  privilege  of  explaining  the  circumstances  attending 
such  delivery,  and  the  court  did  not  err  in  receiving  such  testimony. 
The  weight  to  be  given  the  testimony  was  to  be  determined  by  the 
trial  court,  who  had  the  advantage  of  seeing  the  witness  and  of 
observing  her  demeanor  when  testifying.  Roner  had  no  clog© 
relatives*  His  long  acquaintance  with  respondent,  his  relatione 
with  her  after  1938  and  her  attendance  upon  him  during  his  laet 
illness  afford  a  reasonable  basis  for  the  alleged  gifts*     wan- 
not  say  that  the  finding  of  the  trial  court  is  against  the  weight 
of  the  evidence* 

On  appeal  the  administratrix  urges  that  if  the  delivery 
of  the  property  was  such  as  to  constitute  a  valid  gift,  the  transfer 
should  be  set  aside  because  of  the  insolvency  of  Roner  and  his 
estate.  There  is  nothing  in  the  reoord  to  indicate  tbftt  the  pro- 
ceeding was  prosecuted  on  this  theory.  There  I?  no  evidence  in 
the  reoord  as  to  Honor's  financial  oondition  in  1940,  or  even 
in  1942,  and  unless  Roner  was  insolvent  at  the  time  of  the  respective 
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gifts  hie  creditors  could  not  complain.  Furthermore,  it  has 

long  been  the  law  in  this  state  that  an  administrator  or  executor, 

standing  in  the  shoes  of  the  deceased3  cannot  Institute  proceedings 

to  set  aside  conveyances  by  the  deceased  fraudulent  as  to  creditors, 

Choteau  v,  Jones*  11  111,  300;  White  v,  Rus sella  79  111,  155; 

Sifford  v.  Cutler,  244  111,  £34,  in  Keshner  v,  Keshner,  supra., 

based 
the  Sifford  case  Is  commented  upon  as  being/upon  the  narrow  terms 

of  the  statute  relating  to  the  -ale  of  real  estate  of  decedents. 

However^  the  court  did  not  then  have  before  it  for  determination 

the  question  here  presented,  namely,  the  right  of  an  administrator 

or  executor  to  set  aside  the  fraudulent  conveyances  of  the  deceased. 

The  Judgment  is  affirmed, 

AFFIRMED. 

Matchett  and  O'Connor,  JJ,,  concur. 
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UNITED  FILM  AD  SERVICE,  INC., 
a  corporation, 

Appellee, 


v. 


BANKERS  LIFE  &  CASUALTY  COMPANY, 
a  corporation,  and  CARROLL  DEAN 
MORPBY  &  COMPANY,  a  corporation, 

Defendants. 


BANKERS  LIFE  &   CASUALTY  COMPANY, 
a  corporation, 

Appellant. 


324.I.A.  31 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


V 


I.  JUSTICE  MATCRETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  defendant,  Bankers  Life  &  Casualty  Company,  appeals 
from  a  judgment  of  $1,768*41,  entered  on  motion  of  plaintiff 
February  10,  1944. 

Material  facts  are  that  plaintiff  produces  and  distri- 
butes commercial  advertising  by  films  in  motion  pictures,  with 
offices  at  Kansas  City.  Its  president  is  Mlliam  H.  Hendren, 
Jr.  Defendant  and  appellant,  Bankers  Life  &  Casualty  Company, 
sells  life  insurance  throughout  the  United  States.  Its  offices 
are  in  Chicago;  John  MacArthur,  is  its  president.  Defendant 
Carroll  Dean  Murphy  <k   Company  is  an  advertising  agency  in 
Chicago;  Mr.  .hitely,  its  vice  president,  and  he  and  Mr.  Murphy 
active  in  its  business* 

Plaintiff  sued  the  insurance  company  and  the  advertisiag 
agency  together  November  2,  1942.  It  filed  a  complaint  of  three 
counts.  It  claimed  first  on  February  19,  1942,  for  work,  labor 
and  material  and  postage  and  cartage  in  connection  therewith  a 
balance  of  $1,768.41;  secondly,  against  the  insurance  company, 
that  at  the  request  of  its  duly  authorized  agent  plaintiff  dis- 
tributed to  numerous  motion  picture  theatre*  inquiry  cards 
directed  to  defendant  insurance  company,  as  part  of  an  adver- 
tising campaign  conducted  from  March  4  to  May  6,  1942,  at  tho 


. 


* 


t 

1       K     ■       •  .- 

•tc       .  ,  ... 

I-  l   - 


-2- 

agreed  price  ©f  $1,475.11,  a  balance  of  $770 .64.  The  third 
count  claimed  for  like  services  by  plaintiff  at  the  special 
request  of  Carroll  Dean  Murphy  &  Company,  for  which  that  ageney 
agreed  to  pay  plaintiff  a  like  compensation  on  which  $770.64 
wxs  due* 

The  insurance  company  denied  liability  under  any  count 
and  averred  that  Carroll  Dean  Murphy  &  Company,  in  connection 
with  its  own  business,  entered  into  the  contract  with  plaintiff; 
that  said  plaintiff  conducted  the  business  of  an  advertising 
agency;  that  Carroll  Dean  Murphy  &  Company  was  also  a  similar 
agency;  that  by  Custom  undertakings  on  the  part  of  an  adver- 
tising agency  are  not  binding  on  the  advertisers  for  whoa  ser- 
vices are  rendered,  except  when  special  arrangements  are  made 
directly  between  the  parties  contracting  with  the  agency  and 
the  advertiser;  that  plaintiff  knew  or  should  have  known  this; 
further,  that  the  insurance  company  satisfied  and  discharged 
all  obligations  between  it  and  Carroll  Dean  Murphy  &  Company 
by  payment,  and  that  the  plaintiff  and  the  agency  were  in- 
dependent contractors. 

Replications  were  filed,  the  cause  put  at  issue,  the 
court  heard  the  evidence  and  December  29,  19*3  j  JBade  a  finding 
in  favor  of  the  insurance  company  as  to  the  first  and  second 
counts.  As  to  th-  third  count  there  was  a  finding  in  favor  of 
plaintiff  against  Oarroll  Dean  Murphy  i  Company  for  :;770.64, 
ana  judgment  was  entered  upon  each  finding.  Carroll  Dean  Murphy 
&  Company  did  not  move  for  a  new  trial  or  to  set  aside  the  find- 
ing against  them  and  have  not  appealed  from  the  Judgment.  How- 
ever, January  7,  1944,  plaintiff  filed  a  motion  for  a  new  trial 
as  to  counts  I  and  II  and  for  judgment  notwithstanding  on  these 
two  counts.  The  motion  alleged  the  findings  were  contrary  to 
the  manifest  weight  of  the  evidence,  to  the  law  and  to  the  law 
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and  evidence,  January  14,  1944,  the  court  granted  a  new  trial 
as  to  count  I  and  February  10  entered  an  order  denying  the 
motion  of  plaintiff  for  judgment  on  that  count  notwithstanding, 
granted  plaintiff's  motion  for  a  new  trial  and  vacated  and  set 
aside  the  judgment  entered  for  defendant  on  that  count.  Upon 
further  consideration  motion  for  judgment  was  allowed  and  an 
order  entered:  "Judgment  is  hereby  entered  in  favor  of  the 
plaintiff  and  against  the  defendant,  Bankers  Life  4b  Casualty 
Company,  a  corporation,  upon  Count  I  of  the  Complaint  in  the 
amount  of  $1,768,41,"  From  this  judgment  the  Bankers  Life  & 
Casualty  Company  brings  this  appeal. 

Defendant  argues  a  motion  for  judgment  "notwithstanding 
the  verdict"  is  inappropriate  where  a  judgment  is  based  on  find- 
ings of  the  court.  This  is  technically  true  under  Section  68 
(1)  of  the  Civil  Practice  Act.  Reardon  v^  Abraham  Lincoln  Life 
Ins.  Co.f  288  111.  App,  6335  Stephens-Adamson  Mfg.  Co.  v.  Fire- 
Men's  Ins.  Co..  257  111.  App.  443.  On  this  record,  however,  w« 
think  that  unimportant.  A  new  trial  was  granted  within  the  time 
limited  by  statute.  This  had  the  effect  of  setting  aside  the 
judgment  and  the  court  had  jurisdiction  to  pass  on  the  issues  on 
the  merits. 

The  question  we  are  concerned  with  is  whether  the  judg- 
ment for  $1,768,41,  or  any  part  of  it,  was  due  from  defendant 
insurance  company  to  plaintiff  film  company.  The  first  impres- 
sion of  the  trial  court  was  that  the  insurance  company  was  not 
so  liable.  The  court  found  Carroll  Dean  Murphy  &  Company  liable 
under  the  third  count  for  $770,64  which  did  not  include  the 
$1,768.41  mentioned  in  the  first  count,  and  they  have  not 
appealed.  On  the  record  we  hold  that  the  liability  of  the  in- 
surance company  was  to  Carroll  Dean  Murphy  &  Company  and  not 
to  plaintiff. 

MacArthur,  called  as  a  witness  by  plaintiff  under  section 
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60  of  the  Civil  Practice  Act,  testified  that  the  insuranoe 
company  began  the  advertising  campaign  late  in  1941.  He  said 
(and  this  was  uncontradicted)  that  the  business  was  placed 
with  Carroll  Dean  Murphy  &  Company,  an  advertising  agency  in 
Chicago;  that  he  dealt  with  Mr.  vhiteley  and  Mr.  Murphy  of 
that  firm  and  authorized  a  campaign  with  an  allotment  of 
$10,000  to  $12,000.  The  insurance  company  did  not  have  a 
written  contract  with.  Carroll  Dean  Murphy  &   Company.  Carroll 
Dean  Murphy  i  Company  outlined  the  proposed  plan  of  campaign 
and  he  (MacArthur)  said,  wGo  ahead,"  The  plan  of  procedure 
was  to  first  have  some  moving  pictures  made,  write  some  script, 
then  show  the  pictures  at  local  theatres  and  have  ushers  dis- 
tribute postcards  containing  information  about  the  company^ 
policies  of  insurance  to  people  as  they  left  the  theatre.  The 
eards  were  supposed  to  be  returned  to  the  insuranoe  company  by 
persons  interested.  To  stimulate  interest  among  theatre  managers 
a  contest  was  provided  for  with  prizes  of  $500.  These  cards 
distributed  were  numbered  or  keyed  so  that  they  might  be  identi- 
fied. Mr.  Whiteley  dictated  the  letter  authorizing  the  prize, 
MaeArthur  signed  it*   hiteley  directed  MacArthur  to  send  100,000 
cards  to  plaintiff  at  Kansas  City  saying  that  he  (Whiteley)  had 
approved  the  cost  of  $1.50  per  thousand,  March  6,  1942,  Whiteley 
sent  to  iiacArthur  statements  he  had  received  from  plaintiff  for 
numbering  the  cards  and  for  express  and  postage  charges  in  the 
matter.  He  asked  that  the  insurance  company  remit  directly  to 
plaintiff.  Defendant  did  not  do  so.  May  8,  1942,  Carroll  Dean 
Murphy  &  Company  sent  a  letter  to  defendant  insurance  company 
enclosing  certaia  invoices  of  plaintiff  and  computing  the  total 
amount  thereof,  which  up  to  that  date  indicated  the  insurance 
company  owed  Carroll  Dean  Murphy  &  Company  the  total  sum  of 
$3*027.95.  These  items  did  not  include  charges  for  printing 
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and  numoering  and  handling  the  cards.  June  3,  1942,  the  in- 
surance company  made  settlements  with  Carroll  Dean  Murphy  & 
Company  for  all  the  expenses  of  the  campaign  incurred  to  that 
time  f©r  $4,000.  The  insurance  company  gave  a  check  for  that 
amount,  which  was  paid.  The  notation  is  on  the  invoice  in  the 
handwriting  of  MaeArthur' s  secretary.  The  whole  amount  which 
Carroll  Dean  Murphy  &  Company  claimed  to  be  due  from  the  insur- 
ance company  at  that  time  was  $4,700.  MaeArthur  says  Mr, 
Whiteley  came  to  his  offiee  with  a  handful  of  bills,  including 
the  items  due  for  printing  and  postage  and  screening  charges, 
totaling  more  than  $4,700,  and  MaeArthur  settled  the  whole 
matter  by  giving  his  check  for  $4,000.  The  evidence  shows 
that  the  agreement  between  the  insurance  company  and  its  agency 
was  that  the  agency  was  to  submit  to  the  insurance  company  the 
original  bills  from  the  plaintiff  in  order  to  demonstrate  to 
MaeArthur  that  the  usual  commission  of  fifteen  per  cent  had  not 
been  added  thereto.  MaeArthur  says  that  the  first  time  he  knew 
what  the  cost  was  to  be  for  numbering  the  cards  was  on  February 
10,  1942,  when  he  received  the  invoices  from  the  agency.  He 
says  he  did  net  receive  any  bill  directly  from  plaintiff;  that 
all  the  invoices  he  received  were  from  Carroll  Dean  Murphy  A 
Company.  In  a  rough  way  he  knew  the  number  of  theatres  showing 
the  pictures  -  a  mere  estimate.  He  did  not  know  the  amount  paid 
to  the  individual  theatre.  His  testimony  is  to  the  effect  that 
the  entire  matter  was  left  in  the  agency's  hands  and  that  the 
insurance  company  was  no  party  to  the  contract  with  plaintiff. 
Hendren's  testimony  is  not  contrary.  He  said  he  con- 
first  contacted  concerning  the  campaign  by  Macey  &  Claner.  He 
learned  Whiteley,  rtwith  Carroll  Dean  imrphy  &  Company, ■  had  a 
client  who  wanted  a  motion  picture  advertising  Job.  He  con- 
sulted Whiteley  and  theatre  owners  and  advised  what  could  be 
done,  Mr,  Whiteley  communicated  this  information  to  MaeArthur 
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and  it  was  decided  to  offer  prizes  to  the  theatre  managers* 
When  Whiteley  and  Hendren  needed  100,000  cards  for  the  campaign 
Whiteley  contacted  MacArthur  and  got  him  to  send  the  postcard* 
direct  from  the  insurance  company.  The  priee  was  submitted  by 
plaintiff  to  77hiteley  and  approved  by  him.  Hendren  then  dis- 
cussed with  whiteley  how  the  charge  was  to  be  billed  and  asked 
him  if  MacArthur  understood  that  billings  for  special  services 
were  going  to  be  made  to  Bankers  Life  &  Casualty  Company. 
Whiteley  asKed  him  to  send  the  bills  to  Carroll  Dean  Murphy 
&  Company  so  that  he  could  check  the  bills  against  what  had 
been  ordered.  So,  also,  when  the  million  cards  first  mentioned 
were  needed,  plaintiff's  president  requested  Whiteley  to  find 
out  how  soon  MacArthur  could  supply  them,  and  Whiteley  asked 
him  to  find  the  cost  of  delivery  in  Kansas  City,  The  bids 
were  submitted  to  Whiteley,  and  whiteley  procured  approval  from 
MacArthur.  The  goods  were  billed  by  plaintiff  as  instructed  by 
.hiteley  and  when  plaintiff  did  not  receive  the  money,  on  May 
18,  1942,  it  wrote  directly  to  MacArthur,  attaching  copies  of 
invoices  and  asking  payment.  As  a  matter  of  fact,  Hendren 
says,  on  actual  outlays  for  distribution  "we  were  ading  25% 
for  ourselves  and  2$fc  for  Carroll  Dean  Murphy."  Bendren  also 
says  plaintiff  never  authorized  Carroll  Dean  Murphy  A  Company 
to  compromise  on  the  amount.  As  a  matter  of  fact,  Hendren 
was  in  Chicago  several  times.  Be  says  he  suggested  to  .hiteley 
that  he  and  MacArthur  should  get  together  and  talk  over  some  of 
the  details.  Whiteley,  however,  told  Mr.  Hendren  it  was  diffi- 
cult to  make  a  definite  appointment  with  KM Arthur.  Ihey  were 
never  able  to  see  each  other.  Hendren  says  on  the  day  of  the 
luncheon  appointment  he  could  not  be  in  Chicago.  He  "thinks," 
however,  MacArthur  understood  who  was  to  do  the  job;  that  plain- 
tiff was  going  to  do  all  the  printing  and  numbering  of  the  cards 
and  distribute  them  to  the  theatres,  etc.  It  was  not  until 
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May  13  that  he  had  occasion  to  write  directly  to  MacArthur  and 
send  him  copies  of  the  bills  plaintiff  had  rendered.  That  was 
about  the  end  of  the  campaign. 

The  campaign  was  not  a  success,  April  15,  1942, 
Whiteley,  for  Carroll  Dean  Murphy,  rote:  "I  am  upset  about 
this  campaign.  To  date,  only  1,0  £2  inquiries  have  been  re- 
ceived and  only  127  policies  sold.  The  cost  per  inquiry  is 
running  around  $4  and  the  cost  per  sale  about  $30.  Therefore, 
we  are  going  to  have  to  make  some  changes  and  eliminate  theatres 
in  the  larger  cities  and  towns.  Perhaps  the  best  way  would  bs 
to  suspend  the  whole  operation  for  a  month  or  so  until  we  get 
set.  I  am  going  to  talk  -1th  Fred  and  Gibbs  about  this  and  will 
notify  you.  At  the  moment,  MaeArthur  is  very  blue  about  the  way 
the  campaign  is  going."  V.hiteley  says  LlacArthur  knew  nothing 
about  minute  movies.  He  says,  "I  will  tell  you  how  that  $4,000 
compromise  occurred,  lie   are  under  obligations  as  an  advertising 
agency  to  pay  b^ls.  I  don*t  know  how  many  times  Mr.  Hendren 
and  I  talked  about  collecting  the  bill.  So  I  went  up  to 
MacArthur  -  the  amount  owed  to  Carroll  Dean  Murphy  was,  roughly 
speaking,  $3,000;  the  amount  owed  to  Hendren  was  >1,700,  Mr, 
LaacArthur  started  telling  me  what  a  complete  flop  this  was.  He 
said  he  had  got  no  results  from  it,  and  he  had  seme  fantastic 
cost  of  inquiry,  and  he  said  'I  want  to  get  this  thing  settled.' 
Frankly,  I  wasn't  going  to  be  with  Carroll  Dean  Murphy  much 
longer  and  I  wanted  to  get  it  off  the  books.  He  offered  me 
$3,000.  I  said  $4,000  and  we  will  see  that  everything  is  taken 
care  of  and  you  are  absolutely  in  the  clear,  because  I  realized 
that  we  had  enough  profit  in  there  to  take,  even  if  we  took  a 
$700  loss,  Carroll  Dean  Murphy  would  still  have  made  money 
the  account.  ***  The  $3,027,95  invoice  did  not  include  the 
items  for  printing  and  keying,  I  definitely  did  not  have 
authorization  from  Mr.  Hendren  to  collect  for  him.  I  was 
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not  authorized  by  Mr.  Hendren  to  do  what  I  did.  I  placed  the 

order  and  therefore  I  felt  if  I  placed  the  order  I  certainly 

was  entitled  to  collect  for  it." 

A  review  of  the  whole  evidence  shows  that,  with  the 

knowledge  of  plaintiff,  the  insurance  company  gave  the  contract 

for  this  advertising  to  Carroll  Dean  Murphy  &   Company;  that  the 

defendant  insurance  company  was  liable  to  them  for  all  bills  as 

their  agents;  that  the  insurance  company  and  Carroll  Dean  Murphy 

&  Company  had  a  right  to  make  the  settlement  of  June  3,  and  that 

plaintiff's  right  ©f  action  is  against  Carroll  Dean  Murphy  & 

Company  and  not  the  defendant  Bankers  Life  &  Casualty  Company; 

that  the  defendant  insurance  company  is  not  liable  to  plaintiff 

on  this  contract,  and  that  the  judgment  entered  on  the  finding 

under  the  first  count  must  be  reversed  with  judgment  here  for 

defendant  insurance  company. 

JUDGMENT  REVERSED  AHD 
JUDGMENT  HERE. 


Niemeyer,  P.  J.,  concurs. 
O'Connor,  J#,  dissents* 
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EDITH  L.  MITCHELL, 

Appellee, 


DAVID  SWE8NIK  and  SWESNIK  LOAN  CO,, 
INC.,  a  corporation, 

Appellants* 


APPEAL  PROM 

MUNICIPAL  COURT 
OF  CHICAGO, 


3241X314 


ME,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  to  recover  the  value  of  United  States 
Treasury  Bonds  to  the  amount  of  $1500,  of  which  she  was  the  owner, 
In  her  statement  of  claim  she  averred  the  bonds  were  stolen  from 
her  about  June  3,  1936,  by  some  unknown  person,  and  that  defendants, 
or  one  of  them,  obtained  possession  thereof  but  not  as  a  hold  ir 
in  due  course,  and  not  in  good  faith  or  for  value*  and  that  defen- 
dants had  notice  of  defects  in  the  title  of  the  persons  negotiating 
the  bonds  to  them* 

There  was  another  like  count  except  that  It  alleged  defen- 
dants were  pawn  brokers  and  that  some  unknown  person  pawned  the 
bonds  with  one  of  the  defendants*  Defendants  denied  they  were  not 
holders  for  value,  in  due  course,  or  that  they  had  notice  of  any 
defect  in  the  title  of  the  seller. 

There  was  trial  by  a  Jury,  which  returhed  a  verdict  for 
plaintiff,  with  damages  assessed  at  #£,069,75  and  oosts  of  suit. 
Motions  for  Judgment  notwithstanding  the  verdict,  for  a  new  trial 
and  in  arrest  of  Judgment  were  denied*  Judgment  was  entered  on  the 
verdict  and  the  defendants  appeal* 

Defendants  contend  that  when  the  bonds  were  offered  to  them 
for  sale  they  made  inquiry  at  the  Federal  Reserve  Bank,  were  told 
the  bonds  were  all  right,  and  that  they  had  no  notloe  of  any  infirmity 
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In  the  title  of  the  seller  when  they  purchased  the  bonds,  and  as 
they  were  negotiable  and  defendants  bought  same  before  maturity 
they  took  good  title  thereto* 

The  defendants  also  argue  there  was  no  evidence  connecting 
defendants  or  any  one  ©f  them  irith  the  transaction  and  say  that  the 
burden  of  proving  lack  of  tfctle  in  the  defendants,  or  one  of  them, 
and  that  the  purchase  ws  made  in  bad  faith  and  not  in  due  course 
of  business  and  not  for  ralue  was  upon  the  plaintiff. 

Plaintiff  on  the  other  hand  contends  that  the  burden  of 
proving  all  these  elements  of  defense  was  on  the  defendants  and  that 
they  should  have  investigated  the  seller  of  the  bonds  to  determine 
the  validity  of  his  title  to  the  same* 

It  was  stipulated  on  the  trial  that  the  United  States  bonds 
were  negotiable  instruments;  th  t  on  February  4j  1936,  the  same  were 
stolen  from  plaintiff's  safety  iepo sit  box  in  the  bank  at  Birds  Eye, 
Indiana;  that  about  that  time  the  bonds  were  brought  to  the  ■■■•■awn 
shop  of  defendants  at  Harrison  and  State  Streets  in  Chicago  by  a 
well-dressed  stranger  with  a  name  something  ,llke  Kalioh,  who  said 
he  came  from  Milwaukee,  Defendant  David  Swesnik  said  he  took  the 
bonds  and  the  next  day  gave  Kallch  a  diamond  ring  and  $2400  in 
currency  for  them,  Swesnlk  said  he  went  to  the  bank  and  got  the 
cash  with  which  to  make  the  payment*  No  record  was  made  of  the  trans- 
action, Swesnikfs  testimony,  also,  is  the  only  evidence  tending  to 
show  what  consideration  was  given  for  the  bonds.  The  pawn  shop  in 
question  is  operated  in  the  name  of  Swesnik  Loan  Company,  It  is  a 
corporation*  His  son  and  daughter  own  all  the  oapital  stock.  The 
purpose  of  the  corporation  in  its  organization  certificate  is  stated 
to  be:  "To  operate  a  new  and  second-hand  clothing  store  and  to  sell 
and  buy  new  and  second-hand  clothing,  trunks,  suitcases,  cameras, 
musical  instruments,  and  to  do  a  general  business  in  the  sale  and 
purchase  of  new  and  second-hand  merchandise  of  all  kinds,  and  to  make 
loans  secured  by  pledfcos  on  merchandiBe  and  chattels  of  all  kinds." 
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In  hia  sworn  answer  Swesnik  said  the  defendant  oorporat  on  was 
the  purchaser  of  the  bonds.  On  cross-examination  this  answer  was 
read  to  him  and  he  said  the  answer  was  true,  ffln  the  same  examination 
he  said  he  was  acting  for  himself.  Individually,  and  not  for  the 
corporation.  He  also  said  the  worporation  had  a  checking  account 
but  that  he  (the  witness)  did  not  hare  any  such  account.  Swesnik 
further  said  he  gave  Kalioh  in  part  payment  for  the  bonds  a  diamond 
ring,  which  at  the  time  of  the  trial  was  worth  #5,000  but  worth  only 
$1,000  when  he  received  it.  He  said  that  in  1936  it  was  worth  $750 
a  carat.  In  1929  it  was  pawned  by  a  colored  man  to  8wesnik  for  S500. 
The  Swesnik  Loan  Company  was  incorporated  in  193S.   It  took  over  all 
the  business,  including  the  diamond  ring.  Swesnik  said  he  took  the 
ring  from  the  loan  company  on  foreclosure  for  a  loan  of  #500,  This 
sale  took  place  in  1935  or  1936,  and  he  said  he  paid  $1,000  for  that 
ring.  At  first  he  said  he  had  a  record  of  the  sale,  but  when  the 
record  was  called  for  he  did  not  produce  it.  Swesnik  made  no 
investigation  of  Kalich,  who  brought  in  the  bonds.  He  said  he  went 
to  the  Federal  Reserve  Bank  and  inte  viewed  a  person  of  unknown  name 
about  the  bonds  and  an  unknown  person  from  an  undisclosed  source 
telephoned  saying  the  bonds  were  all  right.  As  a  matter  of  fact, 
expert  evidence  showed  the  bonds  were  worth  #1600  in  cash,  whioh  was 
$100  more  than  par*  Commission  on  the  sale  would  be  $1.25. 

These  are,  it  is  believed,  the  material  facts  disclosed  upon 
the  trial.  Defendants  made  a  motion  for  a  directed  verdict  in  their 
behalf,  which  was  denied,  and  we  think  rightly. 

Section  59  of  the  Negotiable  Instruments  Law  (111,  Rev.  8tat., 
1943,  Chap.  98,  par,  79)  is: 

WEvery  holder  is  deemed  prima  faole  to  be  a  holder 
in  due  course;  but  when  it  is  shown  that  the  title 
of  any  person  who  ha?  negotiated  the  instrument  was 
defective,  the  burden  is  on  the  hol^  er  to  prove  that 
he  or  some  pe  son  under  whom  he  claims  aoa.uired  the 
title  as  a  holder  in  due  course.  But  the  last 
mentioned  rule  does  not  apply  in  favor  of  a  party 
who  became  bound  on  the  instrument  prior  to  the 
acquisition  of  such  defective  title*" 
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This  suit  was  by  the  owner  of  the  bonds  from  whom  they 
were  stolen,  and  the  exception  in  the  last  sentence  of  the  statute 
is  therefor*  not  applicable.  When  the  plaintiff  proved  by  a  stipula- 
tion introduced  in  evidence  that  she  was  the  owner  of  the  bonds  and 
that  the  same  were  stolen  from  her  she  had  certainly  shown  there 
was  a  defect  in  the  title  of  the  defendants  or  of  some  person  from 
whom  they  acquired  the  bonds*  Thereupon  the  burden  was  cast*  upon 
the  defendants  to  prove  that  they  were  holders  in  due  course  and 
that  burden  *ofcld  only  be  sustained  by  affirmative  proof  that 
defendants  took  the  bonds  in  good  faith  and  for  value,  and  that  at 
the  time  they  acquired  the  bonds  they  had  no  notice  of  any  defect, 
in  the  title. 

In  Owens  v*  Nagel*  334  111.  96,  the  Supreme  Court  said: 

"Under  section  59  of  the  statute,  in  the  first 
instance,  defendant  in  error  was  deemed  prima 
facie  to  be  a  holder  in  due  course*  This  pre- 
sumption continued  until  evidence  was  produced 
by  plaintiff  in  error  to  show  the  contrary/.  If 
no  such  evidence  was  produced  the  presumption 
continued  that  defendant  in  error  was  a  holder 
in  due  course.  If  evidence  was  introduced  tend- 
ing to  show  that  the  title  of  Erisman  was  defective, 
then  the  burden  was  on  defendant  in  error  to  prove  that 
he,  or  some  person  under  whom  he  claimed,  acquired 
title  in  due  course*" 

So,  in  Heller  v.  Martin..  319  111*  App*  209,  this  court, 
in  reversing  and  remanding  a  judgment  for  defendant,  said: 

"We  hold  defendant  had  a  right  to  show, as  she 
offered  to  do,  that  the  "note"  was  obtained 
through  false  representations  of  the  payee,  that 
the  consideration  for  which  it  was  given  had 
wholly  failed  and  the  article  she  purchased  was 
entirely  worthless.   /hen  and  if  this  showing 
was  made,  the  presumption  plaintiff  was  a  holder 
in  due  course  disappeared  and  the  burden  was  oast 
upon  it  to  show  that  the  purchase  of  the  "note 
was  made  under  such  circumstances  as  to  make  it 
a  holder  in  due  course  under  the  statute,' 
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In  Daniels  on  Negotiable  Instruments,  ?th  Ed.  (1933)  Vol, 
Illy  §1732,  that  author  says: 

"The  legal  presumption  is  that  the  holder  of  a 
note  is  not  a  finder  or  thief  but  a  bona  fide 
transferee  for  value*  When,  however,  the  :.oss  by 
the  original  owner,  orvthe  theft  from  him. la 
proved,  the  burden  of  proof  shifts,  and  the 
holder  must  show  that  he  acquired  it  bona  fide 
for  value,  and  before  maturity,  or  from  some 
one  who  had  a  perfect  title." 

In  11  C«  J,  S»  501  Bonds  §118  T*,  it  is  said: 

n*«*  wnere  b©nds  have  been  stolen,  it  will 
be  presumed  that  they  continued  in  the  hands  of 
a  holder  without  title  until  the  contrary  is 
shown, " 

Defendants  complain  that  the  instructions  to  the  Jury 
were  inconsistent  because  by  one  instruction  the  court  told  the 
Jury  that  plaintiff  was  required  by  law  to  prove  her  case  by  a 
preponderance  of  the  evidence  before  she  could  recover,  and  that 
if  this  was  not  so  proved  or  the  evidence  was  evenly  balanced  so 
the  Jury  were  In  doubt  and  unable  to  say  on  which  side  the  pre- 
ponderance wasj  then  in  either  case  the  verdict  should  be  not  guilty; 
further,  that  it  was  admitted  the  bonds  (the  subject  matter  of  the 
suit)  were  stolen  from  the  plaintiff,  Edith  L»  Mitchell,  on 
February  4,  1936,  and  that  they  were  afterward  acquired  by  one  of 
the  defendants  on  June  3,  1936,  and  that  they  w^re  thereafter  sold 
and  the  proceeds  retained  by  the  defendant;  that  "unless  the 
defendant  aoquiBing  the  bonds  was  a  holder  of  the  bonds  in  due  course, 
it  or  he  is  liable  to  pay  plaintiff  the  value  thereof.  In  order  to 
find  that  either  defendant  was  a  holder  in  due  course  ef  the  bonds 
in  suit,  you  must  find  from  the  preponderance  of  the  evidence  that 
said  defendant  took  the  bonds  in  good  faith  and  for  value,  and  that 
at  the  time  said  defendant  acquired  the  bonds,  said  defendant  had 
no  notioe  of  any  infirmity  therein  or  any  defect  in  the  title  of  the 
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person  from  whom  said  defendant  acquired  then.  The  theft  having  b?en 
admitted  in  this  casea  the  burden  is  en  the  defendant  who  acquired 
the  bonds  to  prove  by  a  preponderance  of  the  evidence  that  it,  or 
the  persen  from  whoa  it  claims  to  have  aoqulred  the  title  to  the 
bonds,  was  a  holder  in  due  course  -  that  is*  that  it  acquired  the 
bonds  in  good  faith  and  for  value,  and  without  notice  of  any  defect 
in  the  title  of  the  person  for  hom  it  acquired  the  bonds*  If  said 
defendant  has  not  sustained  that  burden,  then  the  plaintiff  is  entitled 
tebrecover  the  value  of  the  bonds.  In  determining  whether  or  not 
either  defendant  acquired  the  bonds  in  good  faith,  you  may  well 
consider  all  the  circumstances  under  which  the  bonds  were  so  acquired* 
If  you  find  frem  the  evidence  and  the  instructions  of  the  Court  that 
the  bonds  were  acquired  by  the  defendant,  Swesnik  Loan  Co.,  Inc#,  or 
David  Swesnik,  in  bad  faith,  er  were  not  acquired  in  good  faith,  your 
verdict  must  be  for  the  plaintiff  against  the  defendant  acquiring  the 
bonds  in  the  amount  of  $1,600  with  interest  at  b%   per  annum  from  June 
3,  1936*" 

The  Instruction  that  in  the  first  instance  the  burc'en  of  proof 
was  on  the  plaintiff  to  prove  her  case  is  not  at  all  inconsistent  with 
the  law  applicable  when  it  is  admitted,  as  it  is  here,  that  plaintiff's 
bonds  were  stolen  frem  her*  By  the  terms  of  the  statute,  the  fact 
•f  the  theft  being  conceded,  the  burden  ef  proof  at  once  shifts  te 
the  defendant  to  show  by  a  preponderance  of  the  evidence  that  he  took 
the  property  for  value,  in  good  faith  andvwithout  notice  of  any  defect 
in  title.  This  is  the  rule  as  stated  in  the  opinions  of  this  and 
the  Supreme  Court  as  well  as  the  courts  ef  other  states,  Fonmannon  v, 
Lewis. 327  111,  455,  461;  Heller  v,  tee.rtln.  319  111.  App*   >9;  Bell  v, 
McDonald,  308  111*  329;  Industrial  Loan  &   Trust  Co.  v.  Bell,  30'  111. 
App,  502,  505-07;  Ecks  v*  Montanara.  152  N.  Y.  Supp*  1010-11; 
Renfrew  v.  Kramer,  341  111*  398,  406;  Harter  v.  Paople's  Bank  of 
Buffalo,  221  App*  DiV.  (N,Y.)  122,  126-7,  223  N*  Y.  Supp.  118,  122, 
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123,  The  question  of  good  faith  was  in  this  case  peculiarly  for 
the  Jury, 

Defendants  were  not  in  the  business  of  buyimg  and  selling 
bonds*  Kalich,  who  sold  them,  lived  in  Milwaukee  not  Chicago,  Ho 
explanation  is  made  as  to  why  it  was  deemed  necessary  to  make  the 
trip  from  Milwaukee  to  Chicago  in  order  to  dispose  of  these 
United  States  bonds*  The  case  is  not  unlike  Harter  v*  People fs 
Bank  of  Buffalo  ?   221  App»  DivB  (K.Y. )  122,  126-7*  Unusual  and 
peculiar  circumstances  in  a  case  of  this  kind  have  always  been  for 
the  Jury,  Mu  ray  v.,  Bcckwith.  48  111*  391,  394-5;  Hodson  v*  Eugene 
Glass  Co..  156  111*  397,  404-5*  It  is  not  argued  the  verdict  is 
against  the  manifest  weight  of  the  evidence* 

The  Judgment  of  the  trial  court  will  be  affirmed* 

AFFIRMED* 

Niemeyer,  P*  J»,  and  O'Connor,  J*,  concur* 
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FRANK  0,  KOEPKE. 
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PETER  J.  SCHUMACHER,  et  al., 
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ALICE  OAMPO, 
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APPEAL  FRO*.. 

CIRCUIT  COURT, 
COOK  COUNTY* 


S   324I.A.3151 


MR«  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  appeals  from  an  order  entered  March  16,  1944, 
striking  his  answer  to  the  petition  of  Alice  Campo  and  denying 
his  motion  to  set  the  same  order  aside* 

The  suit  was  brought  by  Koepke  May  7,  1942,  to  foreclose 
a  mortgage  mads  May  21,  1926,  to  secure  the  payment  of  a  note  for 
$3500*00  of  the  same  date,  due  five  years  from  date*  The  note  and 
trust  deed  were  executed  by  Benjamin  F*  Gove  and  Hattie  K.  Gove, 
his  wife* 

By  an  amendment  filed  July  20,  1942,  Alice  Campo  (whose 
maiden  name  was  Alice  Freed)  was  made  defendant,  the  amendment 
asserting  she  claimed  some  Interest  in  the  premises*  Three  times 
a  summons  against  her  issued  to  the  sheriff  and  was  returned  "not 
found"*  An  affidavit  was  then  filed  under  Section  14  of  the  Civil 
Practice  Act  (Smith  Hurd  Anno*  8t*«t,,  Chap.  110,  par*  138.) 
Publication  was  mads,  a  certificate  thereof  filed  and  her  default 
ta  en  November  21,  1942*  On  November  24,  1942,  a  deoree  of  fore- 
closure was  entered.  The  decree  found  &4,375#99  due,  with  interest 
and  costs,  and  directed  sale  of  the  premises  in  case  of  further 
default.  There  was  further  default,  and  after  due  notice,  as 
provided  by  the  decrse  and  statute,  a  sale  to  plaintiff  Koepke 
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was  made  en  December  23,  1942,  for  04,866.60,  and  a  certificate 
of  sale  issued  to  him  and  recorded*  The  period  of  redemption 
expired  March  23,  1944, 

February  16,  1944,  Mrs,  Campo  filed  her  petition  te 
vacate  the  foreclosure  decree  and  for  leave  to  defend*  It  has 
been  suggested  the  petition  was  filed  under  Section  50  of  the 
Civil  Practice  Act  (Smith  Hurd  Anno,  Stat*,  Chap,  110,  par.  174) 
but  the  year  allowed  for  such  a  proceeding  under  that  statute  had 
already  expired  when  her  petition  as  filed.  It  has  been 
suggested  that  the  petition  was  in  the  nature  of  a  bill  of  review, 
but  It  was  not  filed  within  the  time  alio  ed  for  bringing  such  a 
bill  and  does  not  contain  the  necessary  allegations  of  a  bill  of 
that  kind.  Gray  v.  First  ftat  onal  3ankf  294  111.  App,  62;  Kosmerl 
v.  Sevln.  295  111.  App,  345j   Ullrich  v.  Ulrich,  2?9  111.  App.  460; 
People  v.  Jollet  Trust  &   Sawlngs  Bank.  315  111.  App.  11.  It  is 
suggested  that  the  trial  court  in  ent  ring  the  oroer  a  pealed 
from  treated  the  petition  as  one  in  the  nature  of  a  writ  of  e^ror 
coram  nobis,  but  this  does  not  seem  probable  In  view  of  the 
decision  in  Frank  v»  Salomon .  376  111.  439,  The  record  does  not  show 
any  statement  by  the  trial  Judge  as  to  his  reasons  for  the  ruling. 
Petitioner^  attorney  dlclaims  any  of  these  tneorles  and  contends 
the  proceeding  was  purely  under  the  power  inherently  vested  In  any 
court  to  vacate  a  void  decree  or  Judgment  at  any  time,  before  or 
after  term,  where  the  same  was  procured  by  a  fraud  on  its  Juris- 
diction, Nash  v.  Park  Castles  Apartment  Corp.,  384  111.  38,  76; 
Gordon  v.  Gordon,  35  Art*.  357,  278  Pac.  375;  34  C.  J.  §484, 
p.  253;  15  R*  C.  L.  p.  692,  with  many  other  authorities  are  cited. 
The  general  principle  is,  of  course,  unquestioned. 

The  petition  of  February  16,  1944,  recited  the  former 
proceeding!  and  averred  the  affidavit  of  non-residence  as  to  her 
was  insufficient  to  confer  Jurisdiction  over  her  for  several 
reasons.   She  says  her  residence  could  have  been  ascertained  by 


•1 

:>  b  bsi&  (      .        ,               ,            ,       iacTib  c  9bam  aavr 
hott*q  arfT      i      orrooei  fina  aM  c 

»**€/    ,  -.loiall  bvtlqx* 

O                                                                ^I*H*0     *              <                 v  'BUtCTa*? 

3  taf 

naecf  sail  tl     ,b»l:                                  i9ti  Haifa  Af              yb&silz 

,  989*1 

a                                                        a  •»**  •;:  saw  *i  Jucf 

Cla  x'  r      5na  Hid 


,  *v  .  ; 

-1  *I      ,  ,  •▼  til 

.  .•■  '  ■ 

■torrta    :  jec«1 

I   *o  ■  <.             ....      L 

•  HI  I         <  '->I*t  *v  Xiu                        oa£ 

ariJ  iol   8no3,  ytf  JnaaarfaJa  x^b 

sr                                                                        ..-"a   awl.*  <            ■ 

,  io  ee*x©a&  Bio*  a  a 

-  ll  e  xc  q  ai»T    ansae  (jn*iafr  •xeJla 

1    ■    (.        »  <  *  ►  »£f 

t  ,t  .0  ^      :  .aa<  ti        ,  , 

-»ia  aelJ  X«JMi  rffriw   tS68    .q  #J  #6  ; 

«  <      ■       •  |BJ  'Btflnas  ariT 

taanc '  '  t  , 

•fa*'  -  c  ^itavi 

laieva*  c  t^lnc 

\d  l'  9Q8B  aead   avail  £  tX*a  *^6     *8fi©aaa* 


3* 

reasonable  diligence  and  effort;  that  the  affidavit  does  not 
•et  forth  what  efforts  were  made  to  ascertain  her  place  of 
residence  and  alleged  nothing  to  show  that  due  inquiry  was  in  faet 
made  to  find  her  or  diligent  inquiry  to  ascertain  her  place  of 
residence*  She  also  averred  that  she  had  a  good  defense  to  the 
foreclosure  suit,  in  that  the  suit  was  barred  by  the  Statute  of 
Limitations}  that  Albert  R,  Freed  her  father  was  theretofore  the 
record  owner  of  the  premises*  and  that  a  forged  deed  had  ben 
recorded,,  purporting  to  convey  title  to  the  premises  to  Morton  D. 
Freed,  and  that  by  reason  of  these  facts  the  decree  of  November 
24,  1942,  "was  procured  by  the  fraud  of  plaintiff  and  for  the 
purpose  of  defrauding  petitioner*.  She  prayed  the  decree  should 
be  set  aside  as  to  her  and  she  given  leave  to  answer,  and  for  further 
relief, 

Plaimtlff  moved  to  strike  her  petition.  His  motion  was 
denied.  He  then  filed  an  answer,  verified*  March  13,  1944,  she 
moved  to  strike  his  answer*  Her  mot -on  was  granted,  March  16, 
plaintiff  moved  to  vacate  the  order  striking  the  answer  and  setting 
it  aside.  This  motion  was  denied.  Plaintiff  elected  to  abide  by 
the  answer  and  refused  to  plead  further.  The  court  then  entered  an 
order  or  decree  finding  the  equities  were  with  the  petitioner  and 
ordered  the  decree  of  November  24,  1942,  set  aside  as  to  Alice 
Camp©,  and  that  she  be  given  leave  to  appear  and  defend  and  answer 
the  amended  complaint  within  twenty  days,  From  this  order  plain- 
tiff filed  notice  of  appeal  to  this  court  April  8,  1944,  Proof 
of  service  of  the  notice  of  appeal  was  filed  on  the  same  day. 

We  have  examined  the  affidavit  of  non-residence  on  which 
the  publication  in  this  case  was  based  and  examined  the  numerous 
authorities  cited.  We  hold  that  the  objections  made  to  the 
affidavit  are  not  valid  and  are  not  of  such  a  nature  as  to  render 
the  decree  void, 
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The  affidavit  in  question  appears  to  have  been  made  by 
Reuel  H*  Grunewald,  attorney  for  plaintiff*  It  names  a  number 

•f  persons  made  defendants  and  avers  that  these  (naming  them) 

and 

"reside  or  have  gone  out  ©f  this  state/on  due  inquiry  they  cannot 
nor  can  any  of  them  be  found  so  that  process  cannot  be  served 
upon  them  or  any  of  them;  that  upon  diligent  inquiry  their  place 
of  residence  cannot,  nor  can  the  place  of  residence  of  any  of  them 
be  ascertained;  and  affiant  further  states  that  the  last  known 
place  of  residence  of  such  defendants  is  as  follows:  *  *  *  Alice 
Campo,  1428  N»  Hoyne  Avenue*  Chicago,  Illinois". 

Defendant  says  the  statement  in  the^aff idavlt  that  she 
r  sided  or  had  gone  out  of  the  state  was  incorrect;  that  she 
resided  in  Chicago  on  May  7,  1942,  and  has  resided  in  this  city 
continuously  since;  that  the  averment  in  the  affidavit  that  her 
last  known  place  of  residence  was  1428  North  Hoyne  Avenue,  Chicago, 
Illinois,  was  incorrect;  that  she  had  never  resided  at  a  place 
known  as  1428  North  Hoyne  Avenue,,  Chicago,  Illinois.,  at  any  time, 
and  that  there  is  not  now  or  was  not  at  any  time  thereafter  suoh  a 
number  as  1428  North  Hoyne  Avenue,  Chicago,  Illinois,  This  aver- 
ment seems  to  be  corroborated  by  the  return  of  the  sheriff.  That 
fact*  however)  does  not  render  the  affidavit  invalid.  In  Schaefer 
▼•  Klensel.  et  al»,  123  111*  430,  an  affidavit  of  non-residence 
stated  the  residence  of  Paulina  Schaefer  as  "20th  St,  Louis  Avenue, 
St.  Louis,  Missouri",  and  the  objector  said  that  it  was  uncertain 
whether  "20th"  referred  to  the  number  of  the  hou:  e  or  to  20th 
Street  and  St,  Louis  Avenue,  The  Supreme  Court  said: 

"The  requirement  of  the  statute  is,  that  the 
affidavit  shall  state  'the  place  of  residenoe 
of  such  defendant,  if  known*1  The  affidavit 
does  state  this,  and  nothing  more  was  required. 
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In  Malaer  v.   Damron,    31  111*  App*   572,   defendants  sought 
by    vrlt  of  error  to  reverse  a  foreclosure  decree  on  the  ground 
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the  affidavit  of  residence  was  defective*  Ag  to  one  of  the 

defendants  the  court  so  held,  because  it  merely  stated  "hie 

place  of  residence  is  unknown",  amitting  any  averment  that  "upon 

diligent  inquiry  his  place  of  residence  cannot  he  ascertained"* 

As  to  two  other  defendants  it  was  urged  the  affidavit  was  defective 

in  that  their  places  of  residence  were  civen  on  information  and  belief 

only  and  also  because  there  was  no  such  postofflce  as  Segual, 

Texas,  named  in  the  affidavit  as  their  place  of  residence*  The 

court  said: 

"If  the  complainant  sought  ana  obtained  such 
information  as  enabled  him  to  state  upon  oath 
he  believed  the  place  of  residence  of  defend- 
ants to  be  the  place  named  in  the  affidavit, 
that  was  sufficient:  Hannas  v.  Mannas.  110 
111.  53;  *  *  *  In  addition  to  the  facts 
certified  to  of  mailing  copy  of  notice  to  the 
place  named  in  the  affidavit  as  the  residence 
of  these  defendants,  the  decree  recites  that 
the  clerk  had  mailed  such  copy  to  Gonstantine 
Malaer  and  Mahala  Springs  at  their  place  of 
r  sidencej  and  finds  the  court  had  Jurisdiction 
of  the  parties*  We  think  they  were  properly  in 
oourt  and  the  statute  was  complied  with  in 
respeet  of  all  the  steps  required  to  be  taken 
In  order  to  charge  these  defendants  with  notice 
of  the  pendency  of  the  suit,  and  bring  them 
within  the  jurisdiction  of  the  court," 

In  Burke  v»  Donnoyan,  60  111.  App„  241,  on  appeal  from  a 

decree  of  foreclosure  it  was  urged  the  affidavit  of  non-re sid°nce 

was  fatally  defective  in  that  it  failed  to  show  the  postofflce 

address  of  defendant*  The  opinion  say  : 

"But  the  affidavit  does  show  where  the  defend- 
ants reside  and  that  is  sufficient.  It  is  not 
necessary  to  state  the  street  and  number;  but 
it  is  deemed  a  compliance  with  the  statute  to 
state  th&.t  a  defendant  resides  at  smch  a  place, 
as,  fat  St.  Louis,  Missouri,'  or,  'at  San  Fran- 
cisco, California. •  Hanaas  v.  Hannas.  110  111. 
53,  and  Sohaefer  v*  Klenzel  et  al.i  12  Id.  430." 

The  effect  of  all  these  cases  is  that  the  street  and 
number  at  which  a  defendant  lives  is  not  a  material  and  necesary 
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part  ©f  the  statutory  affidavit* 

Defendant  further  objects  to  the  affidavit  that  while  it 
states  "due  inquiry*  and  "diligent  inaulry"  had  Been  made,  the 
language  ofrthe  statute  ie  that  it  must  be  "an  affidavit  showing" 
due  inquiry,  etc,  This.,  he  says,  means  te  demonstrate,  to  prove 
and  to  establish,  and  the  language  used  by  the  court  in 
Spalding  v*  Spalding  3  Howard1  s  Practice,  297,  is  said  to  be 
applicable  here.  A  distinction  is  drawn  between  a  mere  statement 
and  a  "showing",  and  we  are  asked  to  hold  that  an  affidavit  must 
not  only  state  due  inquiry  was  made  but  must  state  in  some 
detail  what  was  done  in  order  to  ascertain  the  residence  of  the 
defendant.  The  form  of  affidavit  used  in  this  case  is  one  which 
has  been  widely  used  in  proceedings  relating  to  the  title  of  lands  in 
Chicago  and  Cook  County  for  many  years*  We  are  disposed  to  hold 
It  sufficient*  Many  things  might  properly  be  done  to  ascertain 
the  residence  of  any  person.  Certainly  an  unending  search  should 
nmt  be  necessary*  We  think  it  was  not  the  intention  of  the  legis- 
lature in  enacting  this  statute  to  require  an  affidavit  giving  in 
detallman  account  of  the  search  made,  We  do  not  know  of  any 
Illinois  case  which  so  holds.  The  affidavit  was,  we  hold,  suffi- 
cient, We  hold  the  court  had  Jurisdiction  of  defendant  Campo. 

After  the  record  was  filed  in  this  court,  defendant  Campo 
moved  to  dismiss  the  plaintiff's  appeal  and  in  support  of  her 
motion  filed  affidavits  tending  to  show  a  conspiracy  between  plain- 
tiff and  some  of  the  defendants  to  defraud  her.  Of  course,  no 
court  will  allow  its  process  to  be  used  for  that  purpose,  but  no 
such  question,  so  far  as  this  record  shows,  was  raised  in  the  trial 
court.  This  court  is  not  one  of  original  Jurisdiction,  It  is 
deslgnsd  to  review  and, if  neoessary,  reverse  and  correct  errors 
of  the  courts  of  nisi  prmus.  Sections  of  the  practice  act  hich 
have  attempted  to  authorise  this  oourt  to  take  evidence  have  been 
held  invalid  by  the  Supreme  Court  for  that  reason,   ohmlrnt  v.  Life 
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Assurance  Society,  376  111*  183,  Much  le;  s  would  it  be  permitted 
an  appellate  tribunal  to  substitute  affidavits  for  evidence. 
The  motion  to  dismiss  the  appeal  is  denied. 

We  hold  the  affidavit  of  plaintiff's  attorney  was  suffi- 
cient to  confer  Jurisdiction  on  the  court;  that  the  time  for 
filing  a  bill  of  review  or  petition  to  set  aside  under  the  statute 
had  expired,  and  that  the  writ  of  error  coram  nobis  is  inapplicable 
to  a  chancery  proceeding*  It  follows  that  the  trial  court  was 
without  Jurisdiction  to  enter  the  order  appealed  from.  It  will, 
therefore,  be  reversed^ 

REVERSED, 

Niemeyer,  P*  J»,  and  O'Connor,  J»,  concur, 
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LAWRENCE  EBERT  and  ANN  EBERT, 

Appellants, 

v* 

CITY  OF  CHICAGO,  a  municipal  cor- 
poration, 

Appellee* 
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MR*  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiffs  sued  in  tort,  claiming  damages  in  the  sum 
of  $500.  The  statement  of  claim  averred  that  plaintiffs  were 
the  owners  of  an  automobile,  in  which  they  were  traveling  ea  t 
on  Fullerton  Avenue  in  the  Citybof  Chicago,  that  the  defendant 
city  possessed  and  controlled  a  safety  island  at  the  intersection 
of  Keeler  Avenue  and  Fullerton  Avenue  and  was  charged  with  the 
care,  custody  and  maintenance  thereof;  that  while  plaintiffs 
were  do  traveling  with  due  care,  the  defendant  negligently  per- 
mitted the  island  to  remain  in  an  unlighted  condition,  as  a 
result  whereof  the  automobile  struck  it  to  their  damage. 

The  defendant  answered  admitting  the  allegations  as  to 
maintenance  and  control  of  the  island  but  denying  any  negligence 
connected  therewith* 

The  cause  was  tried  by  Jury.  At  the  close  of  all  the 
evidence  the  defendant  made  a  motion  that  the  Jury  be  instructed 
to  return  a  verdict  in  defendant's  favor,  which  was  denied.  The 
cause  was  submitted  to  the  Jury  and  a  verdict  returned  of  guilty 
with  damages  assessed  against  defendant  and  in  favor  of  plain- 
tiffs in  the  sum  of  #293* 67.  The  city  did  not  make  a  motion  for 
a  new  trial  but  moved  in  writing  for  Judgment  in  its  favor,  not- 
withstanding the  verdict,  pursuant  to  subsection  3a  of  Section 
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and  Supreme  Court  Rule  No,  22  and  Municipal  Court  Rule  No.  63a. 
The  court  granted  defendant's  motion  and  Judgment  was  accordingly 
entered  in  favor  of  defendant  and  against  plaintiffs.  From 
that  judgment  they  have  appealed. 

The  sole  question  for  determination  4s  whether  the  court 
erred  in  granting  the  motion  for  Judgment  notwithstanding  the 
verdict. 

*n  'Valalte  v.  Chicago.  Rooknlsland  &  Paclflo  Ry.  Co*.  376 
(fill*  59  at  61,  the  Supreme  Court  saia: 

"On  a  motion  for  judgment  notwithstanding  the 
verdict,  in  the  trial  court,  and  on  an  appeal 
from  a  Judgment  of  the  trial  court  granting 
such  motion,  the  qu  stion  presented  is  whether 
there  is  any  evidence,  which,  taken  with  its 
intendments  most  favorable  to  appellee,  tends 
to  prove  the  charge  of  the  complaint*   ( Syoa- 
flKSfte  Preserve  Works  v,  Chicago  and  Northwestern 
Railway  Co,  supra;  Miles  v,  Longf  342  111.  589; 
Lelghton  &  Howard  Steel  Co*  v,  Snell*  217  id, 
152.)  If  there  Is  in  the  record  evid  nee, 
which,  standing  alone,  tends  to  prove  the 
material  allegations  of  the  complaint,  a  motion 
for  Judgment  notwithstanding  the  verdict,  should 
be  denied,  even  though  upon  the  entire  record  the 
evidence  may  preponderate  against  the  plaintiff 
so  that  the  ve  diet  in  his  favor  cannot  stand  when 
tested  by  a  motion  for  a  new  trial,  Llbby.  McNeill 
&  Llbby  v.  Cooky  222  111.  206." 

There  Is  practically  no  conflict  in  the  evidence* 
Defendant  in  its  answer  admitted  possession  and  control  of  the 
safety  island  and  its  duty  to  light  it*  The  collision 
occurred  about  3: 30  A*  M.  en  the  morning  of  May  2,  1943,  The 
safety  island  was  unlighted  at  the  time,  Pullerton  Avenue  is  a 
public  highway  running  east  and  west.  It  Is  intersected  by 
Keeler  Avenue,  which  extends  north  ana  south,  Mr,  and  Mrs. 
Ebert  were  returning  in  their  automobile  from  a  aance  they  had 
attended  at  the  clubhouse  of  the  Veterans  of  Foreign  ^ar*, 
situated  at  about  4400  Keeler  Avenue,  Mr,  Ebert  was  driving. 
He  had  driven  automobiles  in  Chicago  for  23  or  24  years.  He 
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says  he  waa  not  "overly  familiar"  with  Fullerton  Avenue,  The 
unli-hted  safety  island  was  not  visible  until  plaintiffs 
were  within  10  or  12  feet  of  it, 

The  sole  ground  of  the  motion  for  judgment  notwithstanding 
the  verdict  was  that  the  plaintiffs  failed  to  prove  that  the 
city  hadceither  actual  or  constructive  notice  of  the  unlighted 
condition  of  the  safety  island.  That  is  the  controlling 
question  in  the  case. 

Defendant  cites  only, B.pcnde.r  ».  City  of  Harvey.  251 
111.  228*  The  case  sustains  the  general  proposition  that  a 
city  is  not  liable  for  injuries  arising  from  defects  in  the 
streets  in  the  absence  of  actual  or  constructive  notice.  This 
is,  of  course,  elementary. 

In  two  oases  we  have  held  the  city  liable  under  similar 
circumstances  as  here  appear  where  ithhad  actual  or  constructive 
notice.  Wells  v.  Village  of  Kenllworthy  228  111.  App.  332,  and 
Rohwedder  v.  City  of  Chicago,  322  111.  App,  700.  In  the  ffells 
case  we  reversed  and  remanded  a  Judgment  entered  on  a  verdict 
directed  by  the  court,  holding  that  the  question  of  notice  there 
was  for  the  Jury.  In  the  Rohwedder  case  we  held  the  evidence 
Justified  a  finding  of  actual  notice.  In  the  earlier  case  of 
Seeley  v.  South  ark  Commissioners,  239  111.  App.  653,  we  held 
the  South  Park  Commissioners  could  not  be  held  liable  for  the 
negligence  of  its  servants  for  failure  to  have  a  safety  island 
lighted,  for  the  reason  that  the  evidence  disclosed  the  defen- 
dant had  no  notice  prior  to  the  accident  that  the  light  on  the 
safety  island  was  out  of  repair.  The  rule  seems  to  apply 
generally.  In  McDermott  v*  McKeown  Transportation  Company,  263 
111.  App.  325,  we  held  that  the  operator  of  an  automobile  in 
the  nighttime  was  not  liable  for  injuries  resulting  from  his 
failure  to  have  a  rear  la«p  lighted,  as  required  by  the  Motor 
Vehicle  Act,  where  the  failure  was  without  notice  or  knowledge 
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of  the  defect  on  his  part.  In  that  case  a  judgment  for  the 
plaintiff  was  reversed  and  remanded.  In  the  opinion  we  said: 

"The  case  was  tried  on  the  theory  that  there  was 
an  absolute  legal  duty  on  defendant  to  maintain  a 
red  light  on  the  rear  of  the  truck,  as  required  by 
the  statute,  Cahill»s  3t*  ch*  95a,  oar,  17,  if 
defendant  would  relieve  itself  from* liability  in 
case  one  were  injured  on  account  of  there  being 
no  red  light,  and  triis  is  the  contention  of  plain- 
tiff* An  instruction  was  given  in  the  language  of 
the  statute  *  *  **  But  we  think  the  law  is  not 
so  unreasonable  that  there  might  not  be  cireum- 
stanees  which  would  relieve  one  from  liability  in 
case  the  rear  light  sudoenly  vent  out*  Toledo ,   Wabash 
&  Western  Ry.  Go,  v.  Beggg,  85  111,  80;  People  v, 
Kas tings.  30?  Ill,  92;  B^  r>;ovitz  v,  American  River 
Gravel  Co.,  191  Cal.  195;  Yates  v.  Brazel**nn(Cal. 
App.),  291  Pac.  695." 

The  evidence  in  this  case  tends  to  show  (and  there  is 
none  to  the  contrary)  that  the  city  authorities  received  actual 
notice  that  the  light  on  this  safety  island  was  out  about  five 
minutes  prior  to  the  time  of  plaintiff's  accident  and  that  its 
workmen  were  on  the  way  to  the  scene  of  the  accident  to  repair 
it  at  the  time  the  accident  occurred.  We  hold  there  is  no 
proof  in  this  record  tending  to  show  that  defendant  city  was 
negligent* 

Plaintiffs  seem  to  arpue  that  the  happening  of  the 
accident  shifted  the  burden  of  proof  to  the  defendant  city  and 
cast  upon  it  the  necessity  «f  showing  that  it  was  not  ne&llgent 
in  any  respect*  We  hold  it  was  for  the  plaintiffs  to  prove 
their  case  in  the  first  instance  by  a  preponderance  of  the 
evidence,  and  as  we  have  seen  the  case  was  not  proved  without 
evidence  tending  to  show  the  defendant  olty  had  either  actual  or 
constructive  notice  of  the  defect  in  the  safety  island  with 
reasonable  time  to  repair  it.  Boentter  v.  City  of  Harvey,  251 

111*  228. 

For  these  reasons  the  Judgment  will  be  affirmed. 

AFFIRMED. 
Niemeyer,  P.  J,,  and  O'Connor,  J.,  concur. 
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DAVID  FAGEL, 


Appellant, 


STERLING  BRANDS,  Inc.,  a 
Corporation,  and  GENERAL 
FINANCE  CORPORATION,  a 
Oorporation  , 


GENERAL  FINANCE  CORPORATION,      ) 

Appellee*       ) 


APPEAL  FROM 

SUPERIOR  COU   , 
COOK  COUNTY. 


324 1.A.  3 


JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  agaiaat  defendants  to  recover 
$8,200  claimed  to  be  due  him,  87,000  of  which  was  money  loaned 
defendant,  Sterling  Brands,  Inc.,  and  $1,200  being  the  balance 
due  plaintiff  from  the  defendants  for  meat  products  sold  and 
delivered  by  plaintiff  to  defendants.  Defendant  Sterling  Brands, 
Inc.,  was  defaulted  for  want  of  appearance;  defendant  General 
Finance  Corporation  filed  its  motion  to  strike  the  oomplalnt,  the 
motion  was  allowed,  plaintiff  elected  to  stand  by  his  complaint, 
the  suit  was  dsimissed  and  plaintiff  appeals. 

The  question  for  decision  is  the  sufficiency  of  plaintiff's 
amended  complaint,  fo  hold  that  defendant's  motion  was  sufficiently 
specific,  contrary  to  plaintiff's  contention. 

The  complaint  is  in  three  counts  but  counsel  for  plaintiff 
■ake  no  argument  as  to  the  action  of  the  court  in  striking  the 
necend  count.  We  will  therefore  refer  to  the  material  allegations 
of  the  first  and  third  counts  only. 

In  the  first  count  it  is  alleged  that  plaintiff  is  a  resi- 
dent of  Chloago  and  for  many  years  has  been  enga-ed  in  the  business 
of  Belling  and  furnishing  meat  and  meat  products;  that  defendant 
Sterling  Brands  Li  an  Illinois  corporation  with  its  principal 
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place  of  business  In  Sterling,  Whiteside  county,  Illinois,  and 

wae  engaged  in  the  business  of  manufacturing:  meat  and  vegetable 

products;  that  its  only  customer  was  the  United  States  Government; 

that  the  Finance  Company  is  an  Illinois  corporation  doing  business 

in  Illinois  with  its  principal  office  in  Chicago*  That  on  or  about 

the  10th  of  June,  1943,  plaintiff  was  solicited  by  Sterling  Brands 

for  a  loan  of  §7,000;  that  on  or  about  that  day  plaintiff  loaned 

Sterling  Brands  the  $7,000  and  at  the  time  Sterling  Brands  made  its 

but 
notes  for  £7,000,  payable  to  plaintiff, /through  inadvertence  they 

were  not  delivered  to  plaintiff;  that  after  plaintiff  loaned  the 
#7,000  to  Sterling  Brands  it  was  agreed  between  the  two  defendants 
and  plaintiff  that  plaintiff  was  to  procure  for  defendants  such 
meat  products  as  were  necessary  for  defendants  to  manufacture  meat 
products  to  be  sold  to  the  United  States  Government,  which  manufactured 
product  was  to  be  turned  over  under  Lend*Lease  by  the  United  States 
to  Russia*  That  in  accordance  with  this  agreeme  t  between  plain- 
tiff and  defendants,  plaintiff  daily  delivered  to  the  plant  at 
Sterling  meat  products  in  large  amounts  from  June  15  to  July  15, 
1943  which  were  used  by  defendants  for  the  product  sold  to  the 
United  States  Government,  and  defendants  shipped  the  product  to  the 
United  States  Government;  that  there  was  a  balance  of  §1,200  due 
for  these  meats  sold  by  plaintiff  to  defendants  and  that  July  15, 
1943,  this  account  was  gone  over  by  plaintiff  and  defendants  and 
it  was  agreed  by  the  parties  that  #1,200  was  due  and  unpaid  for 
the  products  and  that  there  was  also  due  and  owing  to  plaintiff 
from  defendants  $7,000  for  money  loaned,  making  a  total  of  $8,200 
for  which  plaintiff  sued. 

It  is  further  alleged  in  the  amended  oomplaint  that  on 
June  10,  1943,  and  subsequent,  there  were  secret  written  agreements 
entered  into  between  Sterling  Brands  and  the  Finance  Company  whereby 
Sterling  Brands  transferred  and  conveyed  all  of  its  assets  to  the 


, 


■ 


< 


' 


■Ml    M  >    a  '    n---- : ;  BP    s  : 

■ 

r 


: 


■ 


trf    hffl 


; 


■ 


S^-' 


, 


» 


• 

.     .  I  -, 


MBrt 


: 


3. 

Finance  Company  together  with  accounts  receivable  due  and  owing 
to  Sterling  Brands  from  the  United  States  Government  in  payment  of 
the  products  furnished  to  the  United  States  Government  fcy  defendants, 
as  above  stated.  It  is  averred  that  these  "Agreements  were  in 
violation  of  the  rights  of  plaintiff  and  creditors  and  were  a  fraud 
instituted  to  hinder  and  delay  plaintiff  and  creditors;"  that  the 
Finance  Company  "was  in  fact,  the  owner  of  the  business  and  had 
charge  of  the  books  of  account  of  the  business  conducted  under  the 
name  of  STERLING  BRANDS,  INC."  And  it  attempted  to  foreclose  a 
chattle  mortgage  which  was  given  by  Sterling  Brands  to  the  Finance 
Company  at  the  time  of  the  purported  transfer  by  Sterling  Brands 
to  the  Finance  Company  which  was  in  fraud  of  the  rights  of  plaint tff; 
that  the  Finance  Company  assumed  control  of  Sterling  Brands  and  took 
over  all  of  the  assets  of  Sterling  Brands  and  that  this  was  "  a 
fraud  on  the  creditors  of  the  STERLING  BRANDS,  INC*,  and  a  fraud 
on"  plaintiff  who  was  a  creditor  and  therefore  plaintiff  was  entitled 
to  recover  from  both  defendants  the  #8,200,  It  was  further  alleged 
that  the  Finance  Company  now  has  all  the  assets  of  Sterling  Brands 
and  has  converted  them  to  its  own  use;  that  plaintiff  is  informed 
and  Relieves  that  the  agreements  between  the  defendants  "consist 
of  four  separate  agreements"  and  that  this  was  not  brought  to  the 
knowledge  of  plaintiff  or  the  creditors  of  defendants  until  after 
the  $7,000  was  loaned  and  the  meats  delivered  by  plaintiff ^  as  above 
stated.  That  the  "agreements  are  termed  la  Joint  venture',  where 
in  law  and  in  fact,  the  aforesaid  agreements  are  partnership  agree- 
ments between  the  two  defendants* ■  That  the  agreements  are  uncon- 
scienable  and  should  be  cancelled  and  that  the  funds  received 
of  the  General  Finance  under  the  four  agreements  should  be  delivered 
to  defendants'  creditors,  including  plaintiff. 

It  is  further  alleged  that  under  the  "alleged  'Joint  Venture1 
agreements  which  were  secretly  drawn  up  by  and  between  the  defen- 
dants" the  Finance  Company  took  out  certain  charges  and  according 
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to  a  report  drawn  by  the  Finance  Company,  the  defendant,  Sterling 
Brands  at  no  time  made  any  money  in  the  transaction  but  lost  money 
and  was  insolvent;  that  this  was  shown  by  the  audit  made  by  the 
Finance  Company  ©n  or  about  August  6,  1943;  that  on  information  and 
belief  plaintiff  alleges  that  under  the  "secret  agreements"  between 
the  defendants  during  all  the  time  Sterling  Brands  was  functioning, 
the  Finance  Company  had  its  enployees  in  charge  of  the  business 
and  kept  the  books  and  controlled  the  execution  and  t firms  of  any 
contract  entered  into  between  Sterling  Brands  and  the  United  States, 
That  it  was  stipulated  in  the  secret  agreements  that  the  Finance 
Company  would  have  complete  control  of  the  execution  of  any  contract 
made  by  Sterling  Brands  but  that  the  Finance  Company  would  incur  no 
liability  unless  there  was  a  profit  for  the  Finance  Company;  that  all 
employees  of  Sterling  Brands  would  be  subject  to  the  approval  of  the 
Finance  Company  as  were  all  insurance  policies  and  "all  moneys  being 
received  under  the  r joint  venture',  after  deducting  all  the  expene.es" 
that  the  profits  if  any,  were  to  be  divided  on  a  fifty-fifty  basi? 
between  the  two  defendants}  that  notwithstanding  the  seciet  agree- 
ments the  Finance  Company  received  as  its  share  of  the  profits  about 
#100,000,00  while  Sterling  Brands  received  nothing  except  moneys 
and  goods  delivered  by  plaintiff  and  other  creditors  and  that  it  was 
at  all  times  insolvent  and  unable  to  fill  its  contracts  with  the 
United  States  Government. 

Count  3  adopts  substantially  all  of  Count  1  and  adds  that  on 
July  12,  1943,  "defendants  being  indebted  to  the  plaintiff  in  the 
sum  ef  EIGHTY-TWO  HUNDRED  DOLLARS  ($8,200.00)  for  money  found  to  be 
due  from  the  defendants  to  the  plaintiff  upon  an  account  then  and 
there  stated  between  them,  and  being  so  indebted,  the  defendants, 
in  consideration  thereof,  then  and  there  promised  the  plaintiff  to 
pay  him  the  said  sum  of  money  on  request;  yet  the  defendants,  though 
requested,  have  not  paid  the  same,  or  any  part  thereof,  to  the  plain- 
tiff, but  refuse  to  do  go;  to  the  damage  of  the  plaintiff  of  EIGHTY- 
TWO  HUNDRED  DOLLARS  ($8,200.00),  with  internet  at  five  (5%)  percent 
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as  allowed  by  law," 

Coun  el  for  the  Finance  Company  contend  that  the  "complaint 
lacks  necesaary  allegations  ©f  facts  upon  which  a  charge  of  fraud 
can  be  sustained"  for  the  reason  that  undr  the  law  allegations  of 
fraud  must  state  the  facts  with  great  particularity.  We  think  this 
contention  must  be  sustained* 

Counsel  further  contend  that  the  complaint  does  not  allege 
sufficient  facta  t©  create  any  liability  of  the  Finance  Company* 
Whiie  we  are  of  opinion  that  the  allegations  of  the  complaint  are 
in  many  respects  not  well  drawn,  yet  we  think  that  they  allege  in 
substance  that  Plaintiff  loaned  #7#000  to  the  Sterling  Brands,  sold 
and  delivered  meats  to  both  defendants,  for  which  there  was< *  balance 
due  of  #1,200  and  further,  that  the  business  of  Sterling  Brands  was 
in  fact  owned  in  part  and.  controlled  by  the  defendant  Finance  Company, 
In  these  circumstances  we  think  the  Finance  Company  would  not  anly 
be  liable  for  the  Si, 200  but  also  for  the  $7,000,  of  course  ttf  plain- 
tiff proves  the  allegations*  Moreover,  we  are  of  opinion  that  the 
allegations  as  to  the  ac count  stated  between  the  parties  are  suffi- 
cient. 

Tho  Judgment  of  the  Superior  court  of  Cook  county  is  reversed 
and  the  cause  remanded. 


REVERSED  AND  REMANDED. 


Niomeyer,  P,  J,,  and  Matchett,  J.,  concur. 
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APPEAL  PROM 

SUPERIOR  COURT., 
COOK  COUNTY. 
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MR*  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 


LEANDER  J.  MeCORMICK  BUILD-      ) 
ING  CORPORATION,  a  Corporation,   ) 

Appellant*    ) 

) 


Plaintiff  brought  an  action  against  the  Leander  J. 
McCormick  Building  Corporation  and  the  McCormiek  Management 
Corporation  to  recover  $15,400  claimed  to  be  due  him  for  commis- 
sions  in  obtaining  a  tenant  for  property  owned  by  defendants* 
Defendants  denied  liability,  there  was  a  Jury  trial,  at  the  close 
of  the  case  plaintiff  dismissed  the  action  as  to  the  Management 
Corporation.,  there  was  a  verdict  and  Judgment  for  ;>15,400  in 
plaintiff's  favor  against  the  Building  Corporation  and  it  appeals. 

The  record  discloses  that  a  number  of  pieces  of  real  estate 
were  said  to  be  owned  by  the  Leander  J.  McCormiok  estate  but  the 
names  of  the  persons  in  whom  the  title  stood  do  not  appear.  One 
of  such  properties  was  known  as  the  Galbraith  Building,  located 
on  the  corner  of  West  Madison  and  Franklin  streets,  the  title  to 
which  was  conveyed  to  the  defendant  Building  Corporation.  Other 
somewhat  similar  properties  were  also  conveyed  to  the  Building 
Corporation.  The  Leander  J»  McCormiek  estate,  the  Building  Corpora- 
tion and  the  Management  Corporation  w  re  conduoted  in  the  McCormiok 
Building  on  Michigan  avenue  with  Charles  J.  Donnelly  in  charge.  He 
was  a  director  and  treasurer  of  both  corporations.  Robert  H. 
MoCormiok  was  president  of  both  corporations.  The  Management  Cor- 
poration did  not  hold  title  to  any  of  the  property.  Donnelly  was 
agent  of  the  Galbraith  Building  which  was  being  operated  at  a  loss 
in  1939, 
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The  plaintiff,  Mr.  Carroll,  testified  that  in  19S9  he 
started  a  small  mechanical  manufacturing  business,  manufacturing 
soap  powder  and  grease  remove  re  and  was  looking  for  a  leoation. 
Mr*  John  R.  Todd  testified  he  was  interested  in  the  soap  end  of  the 
business  and  space  was  given  to  plaintiff  in  the  Galbralth 
Building,  without  rent,,  in  the  hope  that  he  would  be  able  to 
build  up  a  business  and  become  a  good  tenant.  Afterward  plaintiff 
was  also  given  space  in  the  Roanoke  Building,  owned  by  defendant 
corporation,  without  the  payment  of  rent.  It  was  su  ecested  that 
he  take  out  a  real  estate  broker's  license  and  obtain  a  tenant 
for  the  Galbralth  Building,  The  license  was  obtained  and  plaintiff 
endeavored  to  secure  a  tenant  for  the  building  which  was  to  be 
remodeled  and  rented  for  bowling  alleys  and  other  purposes,  George 
D„  Tesch,  an  architect,  became  interested  in  the  project.  He  drew 
tentative  plans  for  remodeling  the  building  in  the  hope  that  he 
might  be  retained  as  the  architect  and  be  paid  for  his  services 
in  case  the  plan  was  warried  out,  The  estimated  cost  of  remodeling 
the  building  was  about  $140,000, 

The  evidence  is  further  to  the  effect  that  plaintiff  did  a 
great  deal  of  work  which  extended  over  a  considerable  period  of 
time  in  endeavoring  to  secure  a  tenant  and  on  April  28,  1941,  sub- 
mitted the  application  of  the  J.  A.  A»  corporation  as  tenant  for 
the  building  when  it  should  be  modernized,  to  be  used  for  a  bowling 
alley,  bar,  restaurant,  etc.  The  application  was  "For  period  ef 
twenty  years,  beginning  with  completion  of  Improvements,  Building 
to  be  ready  for  occupancy  early  in  1945, 

"At  a  monthly  rental  payable  In  advance  of  $3208.3  based  on 
annual  rental  of  $38, 500m-  privilege  of  sub-leasing,"  This  appli- 
cation was  signed  by  Joseph  Amelianovloh,  President,  May  12,  Mr. 
Donnelly  wrote  plaintiff  a  let  er  in  which  it  was  stated  that:   '  . 
McCormiek  has  decided  that  this  is  not  the  time  to  enter  into  a 
project  of  the  nature  as  outlined  in  your  letter"  and  that  he  was 
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returning  for  plaintiff's  files  the  a^plioation  for  the  lease. 

Mr.  Amelianovich,  called  by  plaintiff,  testified  that  the 
J.  A*  A.  Corporation  was  conducting  a  tavern  at  501  South  State 
street,  Chicago,  and  that  he  conducted  similar  businesses  at  a 
number  ©f  other  places,  the  addresses  of  which  he  gave;  that  the 
only  place  operated  by  the  J,  A.  A.  Corporation  was  at  501  South 
State  street,  Chicago;  that  he  signed  the  application  for  the 
lease;  that  he  and  his  son  were  the  officers  of  the  J.  A,  A* 
Corporation  which  ls"stlll  in  existence;*  that  his  son  owned  all 
of  the  stock  of  that  company*  That  on  April  28,  1941,  the  date 
the  application  was  signed,  the  J.  A.  A*  Corporation  was  ready, 
willing  and  able  to  perform  the  provisions  of  the  lease  which 
s  iould  be  executed  in  accordance  with  the  application  made  that 
day  -  at  an  annual  rental  of  $38*500  for  a  period  of  twenty  years; 
that  the  J*  A*  A.  Corporation  had  a  capitalization  of  SI, 000.  "It 
was  a  olosed  corporation."  On  cross-examination  he  testified  that 
on  the  date  of  the  application  the  corporation  had  in  the  bank 
about  |3j000  and  did  not  have  any  other  property,  real  or  personal. 

There  is  other  evidence  in  the  record  but  we  think  the  above 
presents  substantially  a  true  picture  of  the  case  as  disclosed  by 
the  evidence* 

Defendant  contends  that  the  court  erred  in  refusing  to 
instruct  the  Jury  t©  return  a  verdict  in  its  favor  for  the  reason 
that  there  was  no  agreement  between  plaintl  f  and  defendant 
Building  Corporation;  that  all  the  dealings  with  referenoe  to 
obtaining  a  tenant  for  the  Galbraith  Building  was  between  him  and 
the  Leander  J.  McCormick  estate.  We  think  this  contention  cannot 
be  sustained.  The  title  to  the  building  was  in  the  defendant, 
Building  Corporation.  Its  business  as  also  the  business  of  the 
Management  Corporation  and  the  Leander  J.  McCormick  estatotwaa 
in  direct  charge  of  Mr.  Donnelly  and  its  business  conducted  in  the 
same  office.  Negotiations  for  the  remodeling  and  leasing  of  the 
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building  covered  a  period  from  the  letter  part  of  1939  until 
April  30,  1941.  The  evidence  shows  that  at  one  time  plaintiff, 
Mr.  MoCormiok  and  Mr.  Donnelly  went  to  Hew  York  with  a  view  to 
securing  a  tenant  for  the  property.  In  view  of  all  the  evidence 
in  the  record  we  are  of  opinion  that  defendant  is  estopped  now 
to  deny  that  it  had  no  oon  ection  with  plaintiff.  Acorn  Lumber  Co.  v. 
Frledlander  Box  Co..  240  111.  App.  425  and  cases  there  cited; 
Chicago  Smelting  &  Refining  Corp.  v.  Sullivan,  246  111,  App,  538; 
G-reengard  vw  Katz.  270  111.  App.  227. 

It  is  conceded  by  counsel  for  both  parties  that  for  plain- 
tiff to  reoover  he  must  prove  by  a  preponderance  of  the  evidence 
that  the  J.  A.  A.  Corporation,  the  tenant  tendered  by  him,  was 
ready,  willing  ana  financially  able  to  rent  the  property  on  the 
proposed  terms.  Counsel  for  defendant  contend  that  the  verdict 
finding  in  eff  ot  that  J,  A.  A,  Corporation  was  financially  able 
is  against  the  manifest  weight  of  the  evidence.  We  think  this 
contention  must  be  sustained.  The  uncontradicted  evidence  is  to  the 
effect  that  defendant  would  be  required  to  expend  about  $140,000  to 
remodel  the  building  and  the  only  property  the  proposed  tenant  had 
was  #3,000  in  the  bank  and  the  capital  stock  of  $1,000.  We  think 
it  obvious  that  the  owner  of  property  proposing  to  make  such  a  lease 
would  not  expend  $140,000  and  execute  a  lease  to  a  tenant  with  such 
swill  assets  where  the  rent  was  #38,500  a  year.  We  are  further 
of  opinion  that  the  evidence  is  to  the  effect  that  the  proposition 
made  by  Mr.  Donnelly  to  Mr*  Carroll  was  but  a  preliminary  proposi- 
tion, the  details  of  which  would  have  to  becworked  out  whwn  a  lease 
was  to  be  prepared  and  signed. 

The  Judgment  of  the  Superior  court  of  Cook  county  is  reversed 

and  the  cause  remanded. 

REVERSED  AND  REMANDED. 

Matohett,  J,,  concurs. 

Niemeyer,  P.  J.,  specially  concurring.   over. 
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I  do  not  concur  In  the  holding  that  the  Leander  J,  MoCormick 
Building  Corporation  Is  liable  on  the  contract  of  the  Estate  of 
Leander  J,  McCormick,  The  record  shows,  without  conflict  in  the 
evidence,  that  for  Income  tax  purposes  various  croperties,  including 
the  Galbraith  building  involved  In  this  action,  held  by  the  heirs 
and  devisees  of  Leander  J,  MeCormick  as  tenants  In  com-on,  were 
conveyed  to  the  building  corporation,  which  was  merely  a  holding 
company.  The  management  of  the  respective  buildings,  including 
renting  and  making  of  leases,  etc.,  was  under  the  control  and 
direction  of  the  tenants  in  common,  operating  under  the  name  of  the 
Estate  of  Leander  J*  MoCormick.  Neither  the  names  of  the  te  ants 
in  common  nor  the  stockholders  of  the  holding  oompany  are  shown, 
Donnelly;,  the  agent  of  the  estate,  handled  the  details  of  management 
and  passed  on  leases,  exoept  the  larger  ones,  which  were  submitted 
to  the  committee  of  the  tenants  in  common.  He  was  also  treasurer 
of  the  corporation.  One  of  the  tenants  in  common  was  president. 
All  correspondence  from  the  plaintiff,  including  the  proposal  to 
lease  submitted  by  him,  was  addressed  to  the  estate,  and  the  reply 
from  Donnelly  was  in  the  oame  of  the  estate,  No  charge  of  fraud 
is  made  and  there  is  not  the  slightest  evidence  of  any  deception 
or  triekery  in  the  transaction  before  us  or  in  the  conduct  of  the 
business  of  the  corporation  or  estate  or  any  Individual  connected 
with  them.  In  fact,  plaintiff  in  his  brief  says  "The  form  of  the 
correspondence  used  by  Donnelly  and  the  name  used  on  the  door  of 
the  office  invited  the  plaintiff  to  conduct  the  dealings  in  the 
name  of  the  estate,.."  There  is  neither  charge  nor  evidence  of  the 
insolvency  of  the  persons  doing  business  under  the  name  of  the  estate, 
No  reason  appears  why  an  aotion  cannot  be  brought  against  these 
persons  on  contracts  made  in  the  name  of  the  estate,  or  why  a 
Judgment,  if  obtained,  cannot  be  as  readily  col iect ed  as  one  aealn8t 
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the  corporation*  Apparently  plaintiff  ie  under  the  belief  that 
he  can  only  recover  from  the  title  holder*  It  is  only  in  cases 
©f  fraud  that  the  distinct  corporate  entity  will  be  disregarded 
(Pregne  v»  Five  Gent  Cab  Co,.  381  111,  594,  60S;  Superior  Coal  Go,  v. 
Department  of  Finance*  37?  Ill,  282),  or  a  contract  of  a  stock- 
holder treated  as  a  contract  of  the  corporation,  Wollenberger  v. 
Hoov-r.  346  111,  511, 
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H,  BURTON  SCHATZ, 


Appellant, 


AMERICAN  NATIONAL  BANK  AND 
TRUST  00,  OF  CHICAGO,  a  Cor- 
poration, et  al,, 

AppRLlee  s* 


) 
) 
) 
) 
)  APPEAL  PROM 

)     CIKCUIT  COURT 


COOK  COUNTY, 


]     324I.A.  3^7 

•  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OP  THE  COURT, 


February  19,  1944,  plaintiff  filed  two  suite  in  chancery, 
in  one  alleging  that  he  was  the  legal  owner  and  holder  of  40 
units  of  beneficial  interest  in  3wward  Arms  Apartments  Liquidation 
Trust  No»  3338,  and  in  the  other,  the  beneficial  owner  of  20 
units  of  beneficial  interest  in  Seward  Manor  Apartments  Liquidation 
Trust  No,  3339,  praying  that  defendants  be  permanently  enjoined 
and  restrained  from  completing  the  purported  sale  or  exchange 
of  the  properties  referred  to  in  the  two  trusts,  The  defendant 
Bank  &  Trust  Company,  trustee,  filed  Its  answer  as  did  the  other 
defendants  and  on  May  31,1944,  the  court  entered  a  decree  oh  the 
issues  raised  by  the  complaint,  the  answers  and  the  construction 
of  the  liquidating  trust  agreements  -  no  evidence  was  heard  - 
and  found  "that  the  wontroverted  issues  raised  by  the  plaintiff 
in  his  complaint  are  not  sustained  by  any  proof  and  are  herewith 
found  for  CM  defendants,"  The  court  further  found  that  the  pro- 
posed disposition  of  the  trust  property  which  was  sought  to  be 
enjoined,  was  authorized  by  the  terms  of  the  trust  agreements, 
dismissed  the  suits  at  plaintiff's  costs,  and  he  appeals. 

By  stipulation  of  the  parties  the  two  causes  w*re  consoli- 
dated in  this  court  an^  submitted  on  one  set  of  abstracts  and 

briefs. 

The  record  discloses  that  two  apartment  buildings  const 1- 
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tuts  the  property  involved,  one  mown  as  706-12  Seward  Street, 
Chicago,  Illinois,  and  the  other  known  as  707-13  Seward  Street, 
Evanston,  Illinois.  Each  building  consists  of  18  four-room  apart- 
ments and  6  five-room  apartaments  all  of  which  are  unfarnished. 
Each  building  is  a  three-story  and  English  basement,  approximately 
18  years  old,  September  30,  1930,  bonds  which  were  secured  by 
trust  deeds  on  the  property  were  deposited  with  a  Bondholders'  Com- 
mittee pursuant  to  an  agreement,  April  15,  1935,  a  trust  agreement, 
the  construction  of  which  is  Involved,  was  entered  into  by  "Avery 
Brundage,  Horatio  B,  Hackett,  Francis  R,  Blossom,  J,  L.  Kraft  and 
Charles  K*  Moderwell,  constituting  the  Protective  Committee  for  the 
Holde  s  of  Bonds  sold  by  or  through  Stone  Securities  Co*"  parties 
of  the  first  part,  defendant,  the  American  National  Bank  &  Trust  Co,, 
of  Chicago,  called  the  "Trustee"  party  of  the  second  part,  and  Avery 
Brundage,  Charles  M«  Moderwell  and  Francis  R*  Blossom,  called 
"Trust  Managers"  parties  of  the  third  part. 

It  is  alleged  in  the  complaint  tl  *t  the  defendants,  Leonard 
J,  McGee,  Eugene  J»  Jacques  and  Earle  E,  Ewins  are  the  trust 
managers  of  the  two  properties  and  that  on  January  28,  1944,  they 
mailed  a  notice  to  the  owners  of  the  beneficial  certificates, 
including  plaintiff,  informing  them  that  the  trusts  would,  by  their 
terms,  expire  April  15,  1945,  and  that  the  property  must  be  sold  or 
reorganized  prior  to  that  date;  that  they  had  theretofore  organized 
two  corporations  and  directed  the  bank,  as  trustee,  to  transfer  the 
two  pieces  of  real  estate  to  the  newly  organized  corporations  in 
exchange  for  1,500  shares  of  stock  of  each  corporation.  The  notice 
further  advised  the  holders  of  the  beneficial  certificates  that  the 
two  newly  organized  corporations  had  made  offers  to  purchase  the 
two  apartment  buildings  In  exchange  for  1,500  shares  of  the  common 
stook  in  each  of  such  corporations,  being  all  of  the  common  stock. 
That  the  purchaser  agreed  to  assume  and  pay  the  balance  due  on  the 
existing  mortgage,  all  taxes,  other  bills,  etc.;  that  the  trust* 
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was  advised  that  t  e  trust  managers  had  theretofore  sent  a 
letter  to  the  holders  ©f  beneficial  certificates  requesting  their 
expression  as  to  whether  they  wished  the  property  sold  for  the 
best  price  obtainable,  as  reorganized,  and  that  the  trustee  was 
advised  by  far  the  larger  part  replying  that  they  wished  the 
property  reorganized*  That  if  the  sale  is  consummated,  the  1,500 
shares  of  stock  (the  entire  capitalization)  would  he  distributed 
pro  rata  among  the  certificate  holders;  that  a  copy  of  the  by-laws 
of  the  corporation  was  on  file  with  he  trustee  and  the  directors 
would  hold  offices  in  the  newly  formed  corporation  for  three 
months  from  January  27,  19-*4,  at  which  time  a  meeting  of  the  share- 
holders would  be  held  and  directors  elected  for  the  ensuing  year; 
that  the  trust  managers  directed  it,  the  trustee,  to  give  the  notice 
of  the  offer  and  in  the  event  that  less  than  one-third  of  the 
oertifioate  holder*  objected,  the  property  would  be  conveyed  to  the 
corporations;  that  the  agreement  creating  the  trust  provided  that 
the  trustee  should  not  sell  or  otherwise  dispose  of  the  bulk 
of  the  property  unless  it  should  give  20  days*  prior  notice  by 
mall,  to  the  holders  of  the  beneficial  certificate s,  and  that  no 
sale  would  be  made  within  20  days  from  the  mailing  of  such  notice. 
That  the  certificate  holders  who  approved  the  proposed  sale  or 
exchange  need  take  no  action  to  signify  their  approval;  that  those 
who  disapproved  of  the  sale  or  exchange  should  file  their  objections 
within  20  days  with  the  trustee  bank. 

The  defendant  bank,  as  trustee,  and  the  defendant  managers, 
filed  separate  answers.   In  the  managers'  answers  it  was  admitted 
that  plaintiff  was  the  legal  owner  and  holder  of  the  20  units  in  the 
one  case  and  40  in  the  other,  having  acquired  the  20  units  January 
7,  1944,  and  the  40  units  being  acquired  -  20  January  7*  and  20 
February  4,  1944,  That  both  of  the  corporations  were  organized 
December  7,  1943,  with  the  knowledge  of  the  beneficial  certificate 
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owners,  a  small  percentage  of  whoa  objected. 

The  trust  agreement  is  attached  as  an  exhibit  to  the  answer 
ef  the  managers,  who  are  given  broad  powers  and  they  point  for 
authority  to  make  the  transfer  of  the  two  buildings  as  proposed, 
to  the  following:   "The  Trustee  shall  have  full  power  ***  to  grant 
options  to  purchase,  to  contract  to  sell  and  to  sell  the  trust 
property  ***  on  any  terms,  Including  a  sale  of  the  trust  property  *** 
to  another  trust  or  to  a  corporation  now  or  hereafter  organized 
in  exchange  for  stocks,  bonds  or  other  securities  of  such  corporation 
or  trust," 

The  record  further  discloses  that  90  units  (which  include 
plaintiff *s  40}  out  of  a  total  of  1,500  units  have  objected  to  the 
proposed  sale  or  exchange  of  the  property,  and  under  the  terms  of 
the  trust  agreement,  unless  one-third  objects,  the  transfer  may  be 
made* 

Counsel  for  both  parties  agree  that  any  authority  to  convey 
the  two  properties  must  be  found  in  the  trust  agreement,  and,  as  stated 
counsel  for  defendants  rely  on  the  provision  above  quoted.  On  the 
other  side,  counsel  for  plaintiff  say  that  the  trust  agreement 
authorizes  the  sale  of  the  properties,  while  the  proposed  trans- 
action is  not  a  sale,  but  in  fact,  a  reorganization,  and  a  number 
of  authorities  are  cited,  but  we  think  it  would  serve  no  useful  pur- 
pose to  discuss  these  authorities  for  it  will  be  found  that  the 
facts  in  each  of  these  cases  differ  from  the  facte  involved  In  the 
case  before  us.  So  that  we  must  construe  the  provisions  of  the 
trust  agreements.  They  give  the  trustee  full  power  "to  sell  the 
trust  property  ***  to  another  trust  or  to  a  corporation  now  or 

hereafter  organized  in  exchange  for  stocks,  bonds  or  other  scour- 
go 
ities  of  such  corporation  orvtrust. "  We  think  It  clear  that  this 

provision  means  that  the  trustee  may  sell  the  two  apartment  build- 
ings to  a  corporation  that  in  existenoe  or  one  thereafter  -  organized 
"In  exchange  for  stocks,  ***  of  such  corporation."  And  while  thef 
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carrying  out  of  the  deal  may  not  be  a  sale  within  the  technical 
definition  of  that  term*  yet  we  are  of  opinion  that  the  word 
"sale*  as  used  in  the  trust  agreement  is  broader  and  authorizes 
the  trustee  to  sell  and  convey  the  apartment  buildings  and  take  in 
payment  thereof^  stock  in  the  new  corporations* 

The  decrees  of  the  Circuit  court  of  Cook  county  are  af- 
firmed* 


DECREES  AFFIRMED, 


Niemeyer*  P*  J*|  concurs* 

Matchett,  J,,  dissents* 
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CHARLIE  W.  RIF.MAN, 

Plaintiff  -  Appellee, 
▼• 

A.    0.    BIEMAS, 

Defendant  -  Appellant. 
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im.  fr^sidimo  justice  burke  sbli     \m  the  c         i  or  ti& 

On  May  6»  1936  a  decree  «ss  entered  in  the  Superior 
Court  of  Cook  County  dissolving  the  bonds  of  matrimony  between 
Charlie   ,tts  Rieman,  plaintiff,  and  Adolph  0.  Rieman,  defendant, 
awarding  the  custody  of  their  child,  Robert  Donald  Hieman,  to 
the  plaintiff,  reserving  to  defendant  the  right  of  visiting  with 
hie  son,  and  ordering  hia  to  pay  37.00  a  week  for  the  support  and 
Maintenance  of  plaintiff  and  their  child.  The  order  for  alimony 
was  based  on  a  finding  that  the  defendant  was  skilled  in  the 
printing  trade;  that  his  wages  were  at  the  rate  of  1.10  an  hour, 
and  that  his  total  income  during  the  previous  year  was  approximately 
1900. 00,  or  at  the  rate  of  17.00  a  week.  Robert  Donald  Hieaan 
Is  now  14  years  of  age.  On  I?eo  ember  30,  1937  an   order  was  entered 
oeraltting  defendant  to  have  the  child  at  certain  times.  On 
Kerch  4,  193B  a  stipulation  was  filed,  wherein  the  parties  agreed 
that  the  defendant  was  fully  paid  up  to  and  including  March  3,  1938; 
that  he  claimed  other  credits;  that  the  court  be  requested  to  find 
as  to  how  much  of  the  7,00  per  week  he  was  recuired  to  pay  wee  for 
suoport  for  the  child  and  how  much  was  for  alimony;  and  that  the 
court  determine  whether  ©r  not  defendant  should  continue  payment 
of  such  alimony,  or  whether  it  should  be  reduced  or  eliminated.   he 
stimulation  further  stated  that  plaintiff  refused  to  Tsrmit  defsndant 
to  see  the  child,  under  the  impression  that  the  defendant  was  behind 
in  hie  oayments.  An  order  was  entered  March  lb,  1938,  nunc  .oro 
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ae  of  March  4,  1958,  that  the  defendant  had  paid  aUl  monies  required 
of  him  to  and  including  March  3,  193$;  that  the  prayer  of  the 
defendant  for  the  allowance  Mf  credit  for  overpayment  of  3,00  a 
week  for  a  period  of  41  weeks  be  allowed;  and  that  $7.00  a  week  be 
paid  by  the  defendant  for  the  support  of  the  child  only  and  that 
nothing  *»  peAd^for  alimony .  On     ebruary  14#  1941  plaintiff  filed 
her  petition  alleging\that  ehe  was  a  registered  nur?e;  that  their 
son^thon  10  years  of  age\  repaired  snore  constant  supervision  and 
guidance  than  formerly;  that  to  earn  her  living  she  was  reculred 
to  be  away  from  hose  about  4  hours  mrery   evening  during  the  period 
when  the  boy  was  at  hone  awake  and  unattended;  tfcat  the  defendant 
was  contributing  with  "sons  regularity*  the  sub  of  7.00  oer  week 
for  the  support  of  the  boy,  but  that  "even  this  sua  taxes  the 
ability  of  the  father  to  pgf*|  and  prayed  that  she  be  permitted 
to  place  the  child  In  a  boarding  school,  'the  court  directed  that 
the  petition  be  heard  on  March  14,  1941.  On  that  day  plaintiff 
filed  another  petition  alleging  that  defendant  had  wilfully  failed 
to  comply  with  the  order  that  he  *aj    7. GO  a  week;  that  he  was  in 
arrears  §162,00;  that  the  child  vas  then  3  years  older  then  st  the 
tine  the  order  was  entered;  that  she  was  entitled  to  an  increase 
in  the  allovanoe,  and  she  asked  that  a  rule  be  entered  requiring 
Bin  to  show  cause  why  he  should  not  be  ounished  for  oonteapt  of 
court.  On  March  14,  1941  the  court  found  that  there  had  been  a 
change  of  circumstances  since  the  entry  of  the  original  dooree,  and 
ordered  defendant  to  pay  $12.00  nor  week  until  the  further  order  of 
the  court.  The  court  also  entered  a  rule  th*t  defendant  ehow  eauee 
why  he  should  not  be  punished  for  oonteapt  for  falling  to  obey  the 
previous  order.  The  court  based  the  order  increasing  the  allowance 
on  the  testimony  of  a  representative  of  the  Mans  Engraving  Corporation, 
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the  employer  of  defendant.  On  K&rch  2?,  1941  the  defendant  filed 
hi*  an ewer,  setting  forth  what  money*  end  credits  plaintiff  had 
failed  to  give  credit  for,  including  the  allov&noe  of  I23.ee  in 
the  order  of  March  15,  1938.  At  the  sane  tine  he  filed  a  oetltlon 
stating  that  the  best  interests  of  the  child  reeuired  that  the  child* s 
custody  be  awarded  to  his;  that  in  the  hearing  as  to  the  increase 
of  the  allowance  he  was  not  permitted  to  testify;  that  the  order  of 
March  14,  1941  wse  null  and  void,  and  he  prayed  that  the  custody  of 
the  child  he  awarded  to  him;  that  he  be  excused  from  paying  any 
further  moneys  to  the  plaintiff  and  that  the  order  of  march  14,  1941, 
directing  him  to  Day  1'  .00  a  week,  be  vacated.   Phe  court  referred 
the  matter  of  receipts  only  to  Charles  0.  Cooley,  a  special 
commissioner,  who  resorted  that  there  was  due  from  defendant  on 
Kerch  14,  1941  the  sua  of  145.00.  Exceptions  were  filed  to  the 
effect  that  the  figures  were  erroneous  and  that  the  special  commissioner 
failed  to  give  credit  for  the  allowance  made  In  the  order  of  H?rch  15, 
1938.   On  June  9,  1942  defendant  filed  his  oetition  alleging  that  the 
hearing  on  his  petition  of  March  14,  1941  had  been  continued  many 
times  and  he  requested  a  hearing  at  once.  About  October  1,  1941 
plaintiff  notified  defendant  that  she  was  leaving  town  for  several 
weeks  and  would  leave  the  child  with  him.  Defendant  had  the  boy  fer 
six  weeks,  during  which  time  he  occasionally  took  him  to  see  plaintiff. 
During  this  period  the  father,  mother  and  boy  else  went  out  and  had 
meals  together.  About  May  1,  1942  olaintiff  took  the  boy  back.   n 
August  18,  1942  an  order  was  entered  permitting  defendant  to  take 
the  boy  on  a  vacation.  Plaintiff  refused  to  permit  him  to  go,  claiming 
he  was  sick.  On  December  11,  1942  an  order  was  entered  that  ell 
pending  notions  In  the  case  be  referred  to  Special  Commissioner  Irving 
ebrasis  fer  hearing  and  report. 
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Commissioner  *brans*  report  vat  filed  on  October  £8,  1943. 
le  stated  that  pursuant  to  the  order  of  reference  he  took  the 
testimony  of  the  witnesses  and  ffctfft  before  each  witness  testified 
he  administered  an  oath,  there  were  8  hearings  before  Commissioner 
Abraas  and  the  parties  were  given  opportunity  to  introduce  evidence 
on  all  matters  in  die  ute.  Froa  the  -leading*  and  evidence  submitted, 
the  commissioner  found  that  froei  January  17,  1940  to  December  3,  1940 
defendant  earned,  while  employed  aa  a  printer  for  the  Mans  Qorpor&tlon, 
the  sum  of  $1,243.46,  less  #18,43  social  security  tax,  or  a  net  ana 
of  11,231.02;  that  he  paid  183,00  for  union  dues,  leaving  net  earnings 
froa  the  Manx  Corporation  of  f 1,048. 00;  that  in  addition  defendant 
earned  as  an  automobile  saleeaan  froa  January,  1940  to  Deeeaber  30, 
1940  the  sua  of  11,428.52,  lea*  $14.28  social  security  tax,  or  the 
net  sua  of  1,414.24;  that  he  paid  23.50  for  license  fees  and  124.00 
for  union  dues,  leaving  net  earnings  from  the  automobile  sales  coapany 
of  11,366.74;  that  his  total  earnings  for  1940  were  12, 414.76,  or  an 
average  of  46.45  per  week,  and  that  he  e  mod  from  January  1,  1941 
to  March  14,  1941,  the  day  when  the  petition  for  the  increase  of 
child  support  was  entered,  the  sua  of  56.47  p9r  week;  that  froa 
January  1,  1943  to  Hay  8,  1943  has  average  earnings  warn  $66.86  per 
week;  that  on  March  14,  1941  the  increased  earnings  of  defendant  war- 
ranted the  increase;  that  at  the  tine  of  the  report  defendant  was 
financially  able  to  eoaply  with  the  order  that  he  oay  i:  ,00  a  week 
for  the  support  of  his  son;  that  since  the  entry  of  the  order  of 
March  14,  1941  defendant  paid  only  at  the  rate  of  7.00  per  week; 
that  froa  torch  14,  1941  to  June  3,  1943,  the  dat  e  of  closing  proofs, 
the  defendant  was  in  arrears  $6.00  a  weak,  or  the  sua  of  450.00; 
that  in  addition  defendant  was  in  arrears  the  sum  of  cl46.00  up  to 
March  14,  1941,  as  found  in  the  report  by  3peelal  Commissioner  Cooley; 
that  the  total  arrearage  for  child  suwoort  aa  of  June  3,  1943  was 
1595.00;  that  plaintiff  was  a  fit  person  to  have  the  custody  of  the 
boy  and  that  the  boy  wae  sick  in  August,  1948,  at  the  time  defendant 
wished  to  take  him  on  a  camping  trip.  Commissioner  Abraas  recoaaeaded 
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that  defendant*  e  notion  to  vacate  the  order  be  denied;  that  an  order 
be  entered  directing  defendant  to  pay  the  son  of  895.00,  representing 
the  arrearage  for  child  support  as  of  June  3,  1943;  that  defendant's 
petition  that  he  be  given  custody  of  the  boy  be  denied;  that  a 
eertain  change  be  made  in  the  tine  when  defendant  night  visit  with 
his  son;  and  that  defendant's  petition  to  show  cause  why  she  should 
not  be  unished  for  contempt  of  court  for  failure  to  deliver  the  boy 
to  defendant  for  a  vacation,  be  denied.  On  October  £8,  1943  the 
court  entered  an  order  in  accordance  with  the  recommendations  of 
special  Commissioner  Abrams.  the  notice  of  appeal  was  filed  December  1, 
1943.  On  January  10,  1944  plaintiff  filed  a  petition  praying  that 
defendant  be  held  in  oontenpt  of  court  for  failure  to  coeply  with 
the  order  requiring  hin  to  pay  1695.00;  that  a  rule  be  entered  requiring 
him  to  show  cause  why  he  should  not  be  punished  for  oontenpt  of  court 
for  failure  to  pay  the  sua  of  595.00,  found  by  the  court  to  be  due 
as  of  June  3,  1943,  and  tbe  further  sua  of  #£38.00  which  accrued  sine* 
June  3,  1943;  and  that  she  be  allowed  reasonable  attorney's  feet. 
Defendant  answered  this  petition.  On  January  10,  1944  the  court  ordered 
defendant  to  pay  plaintiff  an  and  for  her  attorney's  fees  the  additional 
sua  of  '100.00,  and  also  directed  that  on  failure  of  defendant  to 
file  a  supersedeas  bond  in  the  sua  of  r2,000,00  within  15  days, 
defendant  be  committed  to  the  County  JaAl.  On  Jenuary  28,  1944  defendant 
filed  a  •'notice  of  additional  appeal"  froa  the  order  of  "January  9,  1944*. 

The  first  point  urged  by  defendant  is  that  he  did  not 
receive  a  fair  trial  *at  any  tine*,  and  that  the  orders  directing  hin 
to  pay  are  null  and  wold.  He  complains  of  the  order  of  March  14,  1941 
increasing  the  allowance  for  the  suorort  of  his  son  froa  *7.00  to 
#12.00  a  week.  He  states  he  was  not  allowed  to  testify  in  his  own 
behalf.  The  defendant  did  not  seek,  nor  did  the  court  certify  a 
report  of  the  orooeedinge  before  him  on  March  14,  1941.  The  order 
recites  that  ths  defendant  va*  present  personally  and  by  his  attorney, 
and  that  upon  the  sworn  testimony  of  a  representative  of   the  Mans 
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Corporation  th  t  since  January  8,  1941  the  defendant  had  been 

resolving  a  salary  of  $57.50  a  week.  On  th.*t  testimony  the  oourt 

found  that  there  was  a  change  in  the  circumstances  of  the  parties 

•inee  the  entry  of  the  order  requiring  defendant  to  pay  $?.00  a 

week  for  the  snnoort  of  the  child.  In  hie  petition  to  vacate  the 

order,  defendant  state*  that  he  was  "refused  permission  by  the 

oourt  to  testify  fully  and  completely".  The  record  does  not  show 

any  offer  by  the  defendant  aa  to  what  hie  testimony  would  be. 

During  the  hearings  before  oecial  Commissioner  brans  he  was  given 

full  oooortunlty  to  present  testimony  as  to  income  and  resources. 

Zn  our  opinion,  defendant  received  a  fair  trial  and  the  orders 

entered  vere  valid. 

Defendant  maintains  that  that  part  of  the  order  of  October 

28,  1943,  approving  the  report  of  special  Commissioner  Cooley  and 

ordering  defendant  to  oay  the  sum  of  145,00,  is  invalid.   hs 

reference  to  Commissioner  Cooley  was  made  In  the  order  entered  May  28, 

1941.  defendant  did  not  object  to  the  entry  of  this  order.  The 

reoort  of  Commissioner  Oooley  shows  that  defendants  attorney  appeared 

before  him  and  that  the  matter  was  fully  heard  by  him.  The  defendant 

filed  objections  to  the  report,  lie  stated  that  these  objections  were 

never  heard.  The  record  shows  th&t  on  October  28,  1943  the  court 

entered  the  following  order! 

*It  Is  ordered  that  the  reoort  of  Charlee  C.  Cooley, 
Special  Commissioner,  filed  on  'eptenber   ,  1941,  be  and  the  sane 
is  hereby  aoproved  and  that  the  objections  of  the  defendant,  tdolph 
8,  llonan,  to  said  report  of  said  Charles  C.  Oooley,  Special  Con- 
nlssioner,  be  and  the  sane  »r9   hereby  overruled.   The  Court  doth 
further  find  that  pursuant  to  said  report  of  Charles  C.  Cooley, 
Special  Commissioner,  the  said  Adolph  0.  Hlemam  wae  in  arrears 
1145.00  for  child* s  support  as  of  March  14,  1941." 

defendant  also  argues  that  the  report  of  Oonnissloner  Cooley  should 

be  ignored  as  ho  did  not  take  an  oath  of  office,  defendant  did  not 

object  to  the  appointment  of  Oonnissloner  Cooley,  and  he  participated 

in  all  the  proceedings  before  that  comnlsslonsr,  and  did  not  raise 
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any  objection  It  the  au&lific«tions  of  the  commissioner  until  after 
the  reoort  had  been  made,  the  omission  to  take  and  file  an  oath  was 
waived  by  the  defendant. 

Defendant  complains  of  the  order  th*t  he  oay  soeolal 
Commissioner  Abrams  *250.00.  Thla  is  based  on  42f  hours*  tine.  See. 
16,  oh.  40,  (111.  Her.  State.  1943),  (See.  IS  of  the  Divorce  4et) 
provides  that  the  court  may  alio*  the  master  or  commissioner  a  fee  of 
not  to  exceed  $10.00  per  day  for  each  day  necessarily  consumed  in 
•conducting  and  reporting  the  results  of  said  Investigation".  Firm  -/^/" 
hours  is  considered  a  day1*  work.  H   agree  with  defendant/under  the 
statute  the  court  should  have  allowed  Commissioner  Abrams  84.60,  and 
the  decree  should  be  modified  accordingly. 

Defendant  urges  that  the  order  ot   October  28,  1943,  requiring 

him  to  pay  f 695.00  is  erroneous.  He  states  that  the  court  did  not 

read  or   consider  the  report  or  the  exceptions  to  the  report.  The 

record  does  not  bear  out  this  statement.  The  order  entered  October  28, 

1943  reel  tees 

"On  motion  of  attorney  for  plaintiff  for  an  order  sustaining 
the  Special  Commissioner1 *  report  of  Irving  A.  kbrams,  Special 
Commissioner  of  the  Superior  Court  of  Cook  County,  to  whom  said  cause 
was,  by  order  of  court,  heretofore  referred  to  with  directions  to  take 
proof  and  report  of  sane  and  the  defendant,  adoloh  G.  Rleman,  having 
filed  exceptions  to  the  report  of  the  Special  Commissioner  and  the 
hearing  upon  the  said  report  and  the  exceptions  thereto  having  been 
set  for  this  date,  and  the  court  having  before  it  the  Special 
Commissioner's  report  of  Irving  I.  Abrams,  and  the  exceptions  thereto 
and  the  defendant  appearing  in  open  court  and  moving  to  have  said 
eaee  continued  and  heard  upon  written  arguments  only  and  ths  court 
being  fully  advlssd  in  the  premises  and  having  Jurisdiction  of  the 
parties  and  the  subject  matter,  it  is  hereby  ordered  that  the  motion 
of  the  defendant  to  have  said  case  continued,  be  and  the  *ame  La 
hereby  denied.  It  is  further  ordered  that  the  exceptions  of  the 
defendant,  Molph  0.  Rleman,  heretofore  filed  pursuant  to  the  order 
of  this  court  to  the  report  of  the  Special  Commissioner,  Irving  I. 
Abrams,  be  and  the  sum  arm  hereby  overruled,  it  is  further  ordered 
that  the  report  of  the  Special  Commissioner,  Irving  I.  *brama#  be 
and  the  same  Is  hereby  sustained*" 

The  order  from  which  defendant  appeals  shows  on  its  face  that  the 


•.' 


W  i 


I 


': 


bHH  I    ll 


■  - 


' 


court  gave  due  consideration  to  the  report  of  the  epeeiel  commissioner 
^  end  to  the  exceptions  thereto.  Qefen  ant  complains  of  the  order 
^^oTWteber  10,  1944,  requiring  him  to  pay  attorney* s  fees.  The 
only  objection  he  to  teed  to  this  order  is  that  it  i*  based  on  the 
•veld  order  of  October  2«,  1942,  and  is  therefore  alee  void*.  The 
order  of  October  28t  1943  wee  not  void.  In  our  opinion,  the  order 
ofW*eber  10,  1944  la  Tali*. 

Defendant  complains  that  Commissioner  br&ms  never  quel* 
ified  ae  a  epeelal  commissioner,  and  that  he  erne  disqualified  from 
so  acting.  On  December  11,  1942  the  court  entered  an  order  referring 
mil  pending  motions  to  Commissioner  Abrams.  The  record  does  mot 
show  that  defendant  objected  to  this  order.  On  July  26,  1943  defendant 
filed  a  motion,  supported  by  an  affidavit,  to  vacate  the  order  of 
reference  to  Commissioner  Abrams.  Commie  loner  Abreast  report  vas 
filed  on  October  28,  1943.  The  defendant  appeared  before  Coaalssioner 
Abrmms  mad  participated  in  the  hearing  without  objection.  &ay  require- 
ment that  the  special  commissioner  take  an  oath  of  office  vas  waived 
by  the  conduct  of  defendant.  Had  he  raised  this  point  in  due  time, 
it  would  have  been  a  simple  matter  for  Commissioner  Abreme  to  have 
taken  the  oath.  Defendant  also  complains  that  Commissioner  Abrams 
was  partial.  This  charge  is  not  supported  by  the  record.  Defendant 
etatee  that  Oommissiencr  Abrmms  took  into  consideration,  in  making 
his  recommendations,  the  report  of  the  Bureau  of  Public  Welfare, 
anile  the  defendant,  in  his  excer>tlone,  objected  to  the  use  of  this 
report.  It  dees  not  appear  that  during  the  heariage  he  made  eny 
objection  to  the  Introduction  of  the  rer.ort.  The  inference  from  tarn 
record  la  that  the  report  was  received  without  objection.  Finally, 
de fen  ant  urges  that  the  custody  of  the  child  should  be  awarded  to 
him*  Oar  view  is  that  the  record  supports  the  action  of  the  chancellor 


1 


I 


- 


■    •  '• 


J      yfiQtis 


I 


MmmI 


.,:•. 


M    M    '••  ■i-^,--. 


. 


ii-*ii 


r 


'   9/f;?  ■   ■   *  "  ■  "      - 


9 

in  awarding  the  custody  If  the  child  to  tna  oleintiff. 

The  order  of  October  28,   1942  ia  nodlfled  eo  ae  to  reduce 
Comal  as  loner  Anraaa*  fees  to  iS4*&0*     A«  modified,   the  orders  and 
decree  of  the  Superior  Court  of  Gook  County  are  aff iraed, 

OftBKHa  AHS>  6B0RBES  AmiBCKD  AS  MODIFIED. 

KILiaf  AMD  tWI,    JJ.    COHCT     , 
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HARRX  L.  HOPE  and  MXRA  0,  HOPE,   ) 

)     APPEAL  FROM 
Appellees,   J 

v.  superior  pi  m* 

PETER  mhAH,  ) 

)  m   COUNTS. 

Aooellant.   ) 

324I.A.  £1 

MR,  PRESIDING  JUSTICE  fwmE  &EUVE REB  THE  OPXtlOX  OP  THE  C   tT.x 

Harry  L.  Hops  and  &yra  o.  lope,  husband  and  wife,  filed 
a  complaint  In  th»  Superior  Court  of  Cook  County  against  Peter  L>olen 
for  personal  injuries  and  property  damage  to  their  automobile, 
arising  out  of  a  collision,  charging  various  aots  of  negligence  on 
the  part  of  defendant  which  proximately  caused  the  injuries  and 
damage.  Defendant  denied  the  allegations  of  negligence.  Re  also 
filed  a  counterclaim  charging  acts  of  negligence,  including  the 
failure  of  plaintiff,  Myra  D,  Hope,  to  obey  a  stop  sign  at  an  inter- 
section. He  claimed  his  automobile  was  damaged.  Plaintiffs,  as 
eounterdefendants,  denied  the  aots  of  negligence,  A  trial  before 
the  court  and  a  Jury  resulted  in  a  verdict  finding  plaintiffs  guilty 
and  assessing  the  damages  on  the  counterclaim  in  the  sum  of  75.  0. 
The  court  granted  plaintiffs  a  new  trial.  Defendant'©  oetltion  for 
leave  to  appeal  from  the  order-  -ranting  a  new  trial  was  allowed, 

The  accidet.it  occurred  at  the  Intersection  of  49th  Avenue 
and  g&th  Street  in  0  ieero  on  Hay  9,  1941  at  about  5:15  p.m.   Twenty- 
fifth  I  treet,  oru  whleh  are  laid  street  ear  tracks  for  east  and 
westbound  trolley  oars,  is  about  36  feet  wide,  and  runs  in  an  easterly 
and  westerly  direction*  Forty-ninth  Avenue  runs  in  a  northerly  and 
southerly  direction  and  is  about  2&  feet  wide.  Both  streets  are  paved 
wit  h  brick.  There  is  a  6  foot  parkway  on  eaeh  aide  of  25th  street. 
Air  of  the  corners  of  the  intersection  were  vacant,  except  the 
sot  ithwest  corner,  on  which  there  was  a  two  story  building.  It  was  a 
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clear  and  dry  day.  George  6.  Barnhart,  called  by  plaintiffs,  testified 
that  he  was  an  accountant  for  the  ^cetera  £leotric  Company;  that  he 
was  acquainted  with  Harry  Hope,  one  of  the  plaintiffs;  that  he  saw 
the  accident;  that  he  was  driving  his  oar  in  a  southerly  direction 
on  49th  Avenue  and  had  etopoed  at  85th  street;  that  he  saw  plaintiffs* 
•ar  moving  slowly  into  the  intersection  and  at  the  sane  time  saw 
defendant's  car  going  west  on  25th  street  at  about  35  miles  an  hour; 
that  the  ears  collided  at  the  intersection;  that  plaintiffs1  ear 
turned  over  upon  its  side  and  slid  in  a  north-westerly  direction  and 
that  defendant's  ear  came  to  a  step  almost  at  the  point  of  impaot* 
Be  testified  further  that  there  vas  no  stop  sign  at  the  intersection 
at  the  time  of  the  accident,  but  that  there  was  a  stop  sign  there 
about  two  weeks  later.  On  cross-examination  he  st  ted  he  was  not 
positive  that  the  Hope  ear,  going  north,  was  completely  stooped,  and 
that  he  had  told  the  oollee  officers  he  did  not  know  how  the  accident 
happened.  Another  witness  for  plaintiffs,  John  €•  dates,  testified 
that  he  was  also  employed  by  the  estern  Electric  Company;  that  he  was 
riding  in  the  same  oar  with  Mr,  Barnhart,  sitting  in  the  rear  seat; 
that  he  had  been  reading  a  paipw  and  looked  up  to  see  the  Hope  car 
careening  across  the  road  toward  the  ear  he  was  seated  in;  and  that 
at  the  time  of  the  accident  there  was  no  stop  sign  on  either  side  of 
the  street,  Mrs.  lope,  one  of  the  Plaintiffs,  testified  that  she  was 
driving  her  husband1  a  Plymouth  sedan;  that  it  was  almost  a  new  ear 
and  had  traveled  less  than  §00  miles;  that  she  brought  the  car  to  a 
•top  before  she  reached  28th  street;  that  she  started  across  the  street; 
that  there  were  two  oars  about  half  vay  down  the  block  coming  from 
the  east  toward  49th  Avenue;  that  the  next  thing  she  knew  her  oar  was 
struck  a  blow;  that  she  did  not  see  the  ear  that  struck  her;  and  that 
•he  received  cuts  and  bruises  and  an  injury  to  her  shoulder  and  was 
hospitalised.  On  cross-examination  she  testified  that  25th  street 
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was  a  vary  busy  thoroughfare*  that  the  nearest  car  to  her  on  2bth 
Street  as  she  started  to  cross,  was  approximately  300  feet  away; 
that  when  she  out  her  ear  In  motion  to  cross  the  street  she  leaked 
•traight  ahead  to  the  north  and  was  not  looking  to  the  eaet;  and  that 
she  did  not  know  whether  there  was  a  stop  sign  at  25th  street.  Mrs. 
Rope,  called  In  rebuttal,  testified  that  In  talking  to  Officers 
Connerty  and  Klich  shortly  after  the  accident,  she  did  not  make  a 
statement  to  either  of  them  that  she  estimated  or  believed  she  was 
going  20  miles  an  hour,  fcarl  Burk,  also  employed  by  the  Astern 
Cleotric  Company,  called  by  nlalntiffe,  testified  that  he  was  driving 
a  ear  in  a  southerly  direction  on  49th  Avenue  near  the  intersection 
of  25th  street  at  the  time  of  the  occurrence;  that  his  oar  was  the 
third  car  in  line  north  of  the  intersection  on  49th  Avenue;  and  that 
the  ear  coming  west  was  going  over  30  miles  an  hour.  On  cross- 
examination  he  stated  that  when  he  first  saw  the  northbound  car,  it 
was  traveling  acres e  the  Intersection;  that  there  are  stop  eigne  at 
the  intersection,  but  that  he  did  not  think  there  were  any  stop  signs 
at  the  time  of  the  accident;  that  there  were  stop  signs  there  at  one 
time  and  they  were  down  and  put  up  again.  Harry  Hope  testified  that 
he  worked  for  the  Western  Electric  Company;  that  the  repair  bill  for 
his  car  was  ££17.60  and  the  doctor1 s  bill  ^160.00.  On  cross-examination 
he  stated  that  he  did  not  know  whether  there  were  any  stop  signs  at 
the  intersection  at  the  time  of  the  accident. 

Lester  Connerty,  a  ooliee  officer  of  the  town  of  Cicero 
for  8$  years,  testifying  for  defendant,  stated  that  he  was  called  to 
the  scene  of  the  accident  to  make  an  investigation;  that  there  were 
stoo  signs  at  the  Intersection;  thst  for  a  period  of  12  yeere  he 
had  known  there  were  stop  signs  at  the  Intersection,  with  the  exception 
of  the  one  at  the  northwest  comer;  that  this  stop  sign  was  occasionally 
taken  down  by  the  boys  playing  in  the  vacant  lot;  that  the  boys  would 
take  down  the  sign  so  they  would  not  run  Into  it;  that  after  they 
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finished  they  would  replace  the  sign;  thst  he  never  knew  of  the  step 
sign  being  down  on  the  southeast  eorner;  that  he  and  his  partner  had 
a  conversation  with  Mrs.  Hope  iiumedlately  after  the  accident;  that 
she  was  asked  what  happened  when  she  came  to  the  intersection,  and 
that  she  stated  ails  slowed  down  and  proceeded  to  oros  .   itness 
testified  further  that  hs  and  his  partner  had  a  conversation  with 
the  driver  of  the  southbound  car,  Mr.  Bamhart,  and  he  admitted  he 
did  not  see  the  accident  as  he  was  looking  in  a  different  direction. 
Officer  Connerty  identified  Exhibits  2,   3  and  4,  which  were  clotures 
of  the  intersection  showing  stop  signs  for  traf fie  moving  north  and 
south  on  49th  Avenue,  as  truly  portraying  the  condition  of  the  street 
at  the  intersection  as  it  was  on  the  day  of  the  occurrence.  Th»ss 
pictures  were  taken  during  the  month  of  Beeeaber,  1943,  about  the 
time  defendant  filed  his  counterclaim.  Officer  Connerty  testified  that 
there  were  stop  signs  at  25th  Street  on  the  day  of  the  accident* 
Officer  Louis  Kllch,  called  by  defendant,  testified  that  he  lived  in 
Cicero  for  22  years;  that  on  the  day  of  the  accident  there  were  step 
signs  at  the  intersection  in  favor  of  east  and  westbound  traffic; 
that  the  stop  signs  were  on  49th  Avenue  and  the  stop  street  was  2oth 
Street;  that  the  photograph  portrayed  the  intersection  as  it  was  on 
the  day  of  the  occurrence;  that  he  had  a  conversation  with  Mr,  Barnhart 
at  the  scene  of  the  accident;  that  the  latter  told  him  he  was  looking 
in  a  different  direction  and  could  not  give  him  any  Information  as  to 
how  the  accident  occurred;  that  he  had  a  conversation  with  Mrs.  Hope; 
that  s  e  told  him  she  did  not  stop  for  the  stop  sign,  but  that  she 
slowsd  up  and  proceeded  across;  that  from  his  investigation  no  one 
indicated  to  the  police  that  Mr.  Solan1 s  car  was  going  30  or  36  miles 
an  hour;  and  that  his  information  was,  as  noted  on  the  report,  that 
both  ears  were  going  20  miles  an  hour.  He  stated  that  both  defendant 
mad  Mrs,  Hope  told  him  they  were  going  20  miles  an  hour. 
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reter  Dolan  testified  th*t  at  the  time  of  tie  accident 
he  was  going  west  in  the  line  of  traffic,  str&3  ling  the  rail 
nearest  the  center;  thst  as  he  a  broached  49th  Avenue  he  first  saw 

stlntiffs*  car  vhen  it  van  about  £5  or  30  feet  to  the  south  pf 
hin,  at  which  time  he  was  about  he  same  distance  from  49th  venue; 
that  he  was  going  about  18  or  SO  miles  an  honr;       laintiffs1 
car  was  going  about  20  miles  an  hour;  that  Rfter  the  acci  sent  he 
asked      river  of  the  ■  mi  49th  Avenue  whether  he 

had  seen  the  ace  Kent  an     t  he  answered,     :    |  the  name  of 
this  driver  was  Mr.  Barnhart;  and  that  the  cost  of  the  n      to 
his  (defendants)  car  was  #148.0£.  James  Bradka  testify     t  he  had 
been  employed  by  the  Jubllo  -'orks  Department  of  the  Town  of  Cicero 
for  8  years;  that  his  work  dealt  with  ,   I  a ting 

pedestrian  lines  and  all  general  work;  that  there  was  *a  stop  si* 
at  the  intersection  of  28tl     *t   and  49th  v-nue  for  north  and 
-thbound  traffic  on  49th  Avenue;  thst  he  knew  those  signs  to  be 
there  for  about  8  years;  and  thst  he  did  not  know  those  signs  were 
•war  down.  The  photographs  which  were  taken  in  Oec  ember,  1943, 
more  than  two  years  after  the  accident,  thaw  a too  signs  at  the 
intersection  for  traffic  oroeeeding  north  and  south. 

From  a  colloquy  between  the  court  and  counsel  at  the 
time  of  the  ruling  on  the  motion  for  a  new  trial,  it  is  apparent 
that  the  only  ground  for  such  ruling  was  that  the  verdict  was 
against  the  manifest  weir?ht  of  the  vidence.  do  not 

oomplaln  of  the  admission  or  exclusion  of  evidence,  or  as  to  the 

tructlons.   After  defendant  rested,  plaintiffs  asked  that  a 
verdict  be  Lrmntma  ^n  the  evidence  and  for  tl       -se  submitted 
Instructions  to  the  court.   The  oourt     :   "If  you  will  hand 
them  u     ,  I  will  deny  the  motion,         f  them  and  keep  the 
reoord  atren    .  They  are  all  denied.   In  other  words,  this  is  a 
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ease,  th     ,   na  which  -eeullarly  --resents  *  question  of  fact  for 
the  jury.**  i>efendant  urates  th        -;urt       In  ruling  that  the 
verdict  was  against  the  manifest   :  tit  of  the  evidence,  while  the 
plaintiffs  insist  that  the  trial  judge  did  not  abuse  his  di 
In  granting  olaintiffs*  motion  for  a  new  trial,  There  was  a  substantial 
difference  of  opinion  as  to  the  soeed  of  the  automobiles,  whether  or 
not  there  was  a  stop  sign  on  49th  Avenue  affeetin^  traffic  moving 
north  and  south  on  that  street,  end  whether  or  not  plaintiff     >ed 
her  automobile  at  25th  street  before  g»lng  int^  the  intersection. 
There  is  a  sharp  conflict  in  the  testimony  of  the  vltnessee  as  to 
the  spaed  of  defendant's  automobile,  some  testifying  it  was  proceeding 
at  a  speed  of  from  30  to  35  miles  an  hour,  ana  others  indicating  it 
was  going  between  18  and  20  miles  sn  hour.  It  is  u*     ted  that 
defendant's  automobile  s1      almost  Immediately        ^nt  of 
impact.   Plaintiffs  suggest  th-t  the  reason  it  stored  so  suddenly  is 
that  it  struck  the  automobile  of  Plaintiffs  broadside  and  could  not 
proceed.  As  to  the  soee<     laintlff's  automobile,  defendant 
testified  that  she  as  going  18  to  20   miles  an  hour,  while  the 
testimony  in  her  behalf  1?  th^t  her  ear  was  traveling  at  a  much  slower 
speed.  The  physical  facts,  however,  tend  to  support  the  testimony 
introduced  by  defendant.  There  is  also  a  sharp  conflict  in  the 
testimony  as  to  whether  there  was  a  stop  sign  at  th  intersection. 
Two  oolice  officers  testified  that  there  was  a  ston  sign  there  at  the 
time  of  the  accident,  as  did  the  employee  of  the  Public  /ortts  Department, 
Defendant     bet  know  whether  there  were  any  stop  signs  there.  Kre. 
Hope  did  not  remember  whether  she  saw  any  stop  signs.  Three  witnesses 
for    xntiffs  testified  that  there  were  no  etoo  signs  there  at  the 
time  of  the  accident.  The  witnesses  who  drove  north  and  south  across 
the  intersection  testified  that  they  did  In  fact  stop  at  25th  street. 
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At  the  tlree  of  the  hearing  of  the  aotion  for  a  new  trial,  the  court 
said:   "I  thini  it  seemed  evident  fro*  all  the  evidence  that  the 
stop  sign  was  there,*  There  was  al        ute  in  the     .seny 
as  to  whether  Mrs.  Mope  stopoed  reet  before 

acroe  .  We  are  satisfied  th     i  verdict  of  the  Jury  vat  i 
against  the  manifest  ^ei.     f  the  evidence.  It  was  in  saocis&nce 
with  the  evidence,  He  are  of       lion  that  the  set  ion  of  the 
trial  court  in  granting  a  new  tri&l  ■•**«  an  abuse  i   j.sers  tlo;  . 

therefore,  the  order  of  tne  auperior  Court  mntjr 

granting  a  new  trial  is  reversed  and  the     0  remanded  with 
directions  to  orocecd  in  due  course,  ( K&vanaugh  v.  tshbttm..  ZB7   111* 
204), 

remakst     ■  ions, 
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DOMAIN  ¥.  i  ■     ,  HALTS £8  J.  ) 

SVSISX,  ond  RAU>H  D.  HILL,  APPEAL  FHOM 

Plaintiffs  -   >oelXante#   ) 

)      superior  court  j 
v. 

JOE  QQQOtt,  COOK  COUNT*.    ^ 

Defendant  -  Appellee.     )  A     ^^ 


MR.  JUSTICE  IILET  OELXYEftEB  *     IMXOM  or  THE  COURT.1 

This  1*  &  personal  injury  action  with  a  verdict  and 
Judgment  against  .Uelntiffs  who  have  appealed. 

On  September  15#  1940,  a  ole&r  dry  Nfttaf,  about  2   P.M. 
Oasteel  was  driving  plaintiffs  north  on  ood  Street  (state  Route  49) 
and  defendant  was  driving  vest  on  155th  street  in  Harvey,  Illinois* 
The  automobiles  collided  and  plaintiffs  were  injured.  Both  streets 
carry  four  lanes  of  traffic  and  W$mi   street  is  a  through  street 
protected  by  stop  signs,  sne  of  which  was  tdaced  about  10  or  15 
feet  east  of  the  northeast  corner,  controlling  the  east  end  vest 
bound  traffic.  A  house  stood  on  the  northwest  corner  of  the  inter- 
eeetlon,  but  the  other  corners  were  vacant.  Hedges  bordered  the 
southeast  corner  100  yards  south  of  which,  on  the  east  side  of  wood 
Street,  a  hospital  was  located.  After  the  collision  Oasteel1 a   ear 
struck  a  c&r  southbound  on  -cod  street.  Plaintiffs  alleged  and  were 
required  to  prove  their  due  care,  defendant* s  negligence  and  their 
injuries  proxlskately  caused  thereby. 

The  evidential  disputes  revolved  about  the  speed  of 
defendant1 s  ear  and  whether  he  stooped  at  the  step  sign.  Testlaony 
for  Plaintiffs  is  that  Oasteel  was  driving  in  the  easternmost  lane 
about  35  miles  p%r   hour;  that  he  reduced  the  epeed  about  30  or  40 
feet  from  the  intersection  at  which  time  defendant »s  ear  was  about 
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78  or  100  feet  to  the  east;  that  as  Gasteel  drove  Into  the  inter- 
section defendant1  •  ear  ^ae  10  or  15  feet  east  of  the  gtop  sign  going 
4©  nlles  per  hour;  that  defendant'*  oar  continued  straight  at  that 
speed  and  struck  as teal's  as  the  latter  swerved  west  to  avoid  the 
accident;  and  that  the  accident  occurred  north  of  the  center  line  of 
155th  street.  Testimony  for  defendant  is  tbtt  he  was  driving  west 
at  about  20  or  25  alias  per  hour,  stonoed  Just  west  of  the  stop  sign, 
looked  both  -ays,  but  eould  not  see  very  far  south  because  of  the 
hedges;  that  he  started  again,  sieved  down  at  the  intersection,  saw 
Caeteel's  ear  about  "100  ana  sons  fast*  away;  and  that  he  drove  into 
the  intersection  in  first  speed. 

Plaintiffs  argue  that  defendant  should  have  yielded  the 
right  of  way  under  Section  70  of  the  Motor  Vehicle  Act,  (Chapter 
95*,  111,  aev.  Stats*),  which  requires  th*t  vehicles  entering  upon 
or  crossing  State  Highways  cone  to  a  full  steo  as  near  the  highway 
BEttexy.  aa  possible  m®   rive  the  right-of-way  to  vehicles  thereon, 
there  is  no  cues t ion  that  Wood  Street  $t  the  place  in  Question  is 
a  State  Highway,  Plaintiffs  ar;n*e  that  not  only  did  defendant  not 
yield  the  right-of-way,  but  that  undertaking  to  cress  first,  he  did 
not  proceed  at  sufficient  speed  to  avoid  the  aeoient.  They  also 
argue  that  his  oar  was  driven  at  an  esocssive  speed  rate.  No  are 
referred  to  several  cases  in  this  and  ether  Appellate  Courts  of  the 
State  wherein  it  was  deeided  as  a  natter  of  law  that  notorists  who 
failed  to  yield  the  right-of-way  to  cars  approaching  125  feet  or  so 
away  were  guilty  of  contributory  negligence.  Considering  defendant's 
testimony  as  true  and  the  legal  inferences  nest  strongly  in  his 
favor,  we  cannot  say  aa  a  nattsr  of  law  that  ho  was  negligent, 
believe  that  reasonable  «en  alght  differ  in  their  conclusions  on 
the  Question,  and  that  is  sufficient  to  take  the  eass  to  the  Jury. 
Furthermore,  we  cannot  say  that  the  question  of  his  nsgllgsnes  on 
this  point  is  so  clearly  shown  by  the  evidence  as  to  aake  ths  verdict 
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unfair.  It  is  tnt  that  vitnesees  for  the  defendant  testified 
that  his  ear  et«D>ed  for  *2   minutes*  and  *3  mlnutee"  at  the  stop 
sign,  but  we  think  their  full  tectliaony  was  sufficient  to  obviate 
the  apparent  improbability  of  this  testimony.  The  jury  sew  these 
witnesses  and  the  question  of  their  credibility  was  for  the  Jury, 

Plaintiffs  also  argue  that  shysieal  foots  surrounding  the 
aooldent  clearly  show  the  inherent  incredibility  of  the  defense 
testimony.   e  have  studied  the  Photographs  which  do  not  show  the 
front  of  Castes!1*  car,  ana  which  indicate  that  the  force  of  the 
collision  was  borne  by  the  right  side  of  the  oar  fron  the  right 
front  wheel  bach  to  about  the  middle*  fhe  Pictures  of  the  defendant* s 
ear  indicate  that  the  1  ft  side  of  the  front  and  front  of  the  left 
side  bore  the  brunt  of  the  collision  with  comparatively  little  damage 
to  the  right  front.  Since  the  evidence  is  that  defendant* s  oar  did 
not  change  direction  and  that  Casteel's  oar  swerved  to  the  left 
before  the  accident,  and  because  the  Pictures  of  the  latter  indleate 
considerable  scraping,  we  think  that  this  physical  evidence  would 
not  outweigh  an  Inference  by  the  jury  that  defendant* s  car  was  pro- 
ceeding, as  he  said,  at  a  slow  rata  of  speed.  The  fact  that  the 
collision  caused  a  loud  report,  dees  not  of  itself  indicate  that 
the  defendant  was  driving  fast, 

Plaintiffs  say  that  the  defendant *s  ear  could  not  have 
reached  the  Interception  first  because  if  it  had  and  their  car  was 
100  feet  south,  defendant  would  have  inevitably  crossed  the  eastern- 
most lane  of  *©©d  Street,  because  he  was  driving  close  to  the  north 
curb;  and  that  if  defendant* s  testimony  is  true,  plaintiffs*  car 
would  have  had  to  be  driven  ten  tlaee  as  fast  as  defendant* s  through 
the  Intersection.  There  was  testimony  that  defendant  slowed  down 
and  entered  the  intersection  at  about  "*  or  3",  "4*  and  •5*  miles 
an  hour,  in  first  speed.  This  was  sufficient  to  enable  the  Jury  to 
resist  the  inferences  which  plaintiffs  point  out. 
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we  btlieT«  on  the  question  of  the  right  of  way,  a  reasonable 
construction  would  not  reouire  that  defendant  stop  his  oar  either 
at  the  stop  sign  or  at  the  intersection  line  long  enough  to  permit 
any  oar  thf  t  he  observed  on  the  highway  to  pas?,  regardless  of  its 
distance  from  the  intersection.  (Leech  v.  Hey  ell.  323  111.  A©p.  510 
(ft6  H.  K.  (2nd)  138).  Defendant  hare  exercised  his  Judgment  and 
"thought*  there  was  sufficient  tine  for  hin  to  cross  the  inter  section. 
Wo  cannot  say  that  under  the  circumstances  reasonable  men  would  not 
differ  as  to  whether  his  Judgment  van  good  or  bad,  therefore,  it 
was  for  the  Jury  to  determine  whether  his  Judgment  cane  up  to  the 
standard  of  the  average  nan  in  the  community.   e  have  studied  the 
evidence  and  eannot  say  th  t  if  the  jury  found  the  defendant  was  not 
negligent  thst  its  conclusion  was  manifestly  ©gainst  the  weight  of 
the  evidence. 

There  is  no  question  of  contributory  negligence  of  plaintiffs 
in  the  case,  nor  is  any  point  made  on  instructions,  so  we  presume 
both  parties  were  satisfied  that  the  Jury  understood  what  elements 
were  involved  in  their  verdict. 

The  deposition  of  Adams,  driver  of  the  southbound  ear  which 
was  sideswlped  by  Casteel*s  ear  following  the  collision  was  read  ae 
part  of  plaintiffs1  case.  In  it  Adame  acknowledged  signing  a  wil  tten 
statement,  to  which  he  was  referred;  that  the  pages  appeared  to  be 
in  the  same  oonditlon  as  when  he  signed  then}  and  that  though  there 
were  some  interlineations  and  •confusion",  no  changes  that  he  anew  of 
were  made  since  he  signed  then,  as  part  of  defendant*©  case,  the 
written  statement  referred  to  wae  offered  in  evidence  and  objection 
was  made.  From  the  deposition  it  appears  that  after  Adams  had 
identified  the  statement,  plaintiffs1  counsel  wanted  to  ees  it,  but 
defense  counsel  refueed  to  permit  him,  laying  that  he  did  not  Intend 
to  offer  the  etatement  unless  Adams'  deposition  was  read  to  the  Jury. 
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the  court  admitted  the  statement,  saying  that  if  error  was  committed  it 
could  be  corrected  in  the  event  the  verdict  required,  bat  said  that 
counsel  should  sake  every  effort  to  ^reduce  Adas*  In  court.  Plain- 
tiff «•  counsel  objected  that  any  impeaching  Questions  should  have 
been  ashed  Adams  at  the  taking  of  the  deposition,  There  he  could 
then  be  interrogated  about  the  circumstance©  surrounding  the  malting 
of  the  statement*  Portions  of  the  statement  marked  by  the  court, 
contradicting  Adams1  deposition,  were  read  to  the  Jury.  Adams 
thereafter  appeared  as  a  witness  and  was  examined  by  plaintiffs* 
counsel.  He  denied  the  statement  was  in  his  handwriting;  and  said 
that  he  might  have  glanced  at  some  of  it  before  signing,  but  knows 
that  He  did  not  read  part  of  it  because  it  *as  *nixed  uo*.  He  then 
testified  to  the  manner  in  which  the  statement  was  taken,  saying 
he  did  not  write  it  and  that  it  was  not  read  to  him  before  he  signed* 
Plaintiffs  contend  that  the  court  committed  reversible  error  in 
admitting  the  statement  in  evidence  and  permitting  it  to  be  read  to 
the  Jury,  because  under  the  eposition  Act,  (Chapter  51,  Sec.  30, 
111.  H<?v.  State,)  the  impeaching  statement  should  have  been  attached 
to  the  deposition  and  filed  m  the  court.  In  smnpert  of  this  position 
he  cites  Lovlnson.  v.  fidelity  *  C*g*M*m  Cp«»  348  111.  495,  where  under 
similar  circumstances  the  deponent  died  before  the  trial  and  the 
court  said,  that  in  a  case  where  the  witness  died  prior  to  me  trial 
and  a  further  examination  of  h*a  became  ^possible,  the  admission  In 
evidence  of  this  statement  *as  grossly  prejudicial.  *e  think  whatever 
error,  if  any,  was  committed  by  the  trial  court  In  sdmitting  the  state- 
ment in  evidence  was  removed  when  Adams  testified  psreonally.  Plain- 
tiffs1 complain  that  they  were  prejudiced  by  the  singling  out  of  cer- 
ts in  nortlone  of  the  impeaching  statement  whloh  smphasised  those  parts. 
This  is  not  s  valid  objection  because  the  same  effect  is  produced  In 
any  lmaeaohing  testimony  and  moreover,  we  think  Adams*  testimony  of 
the  circumstances  of  the  taking  of  ths  statement  emphasised  them  in 
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plaintiffs' 
x**e  /favor.  Ria  appearance  at  tea  trial  obviated  any  harp  which  might 

have  been  Sena  to  olaiatiffe  in  this,   r  fron  withholding  froa  tight 

•f  plaintiffs1  counsel,  the  written  statement  at  the  taking  of  the 

deposition. 

Plaintiffs  complain  that  they  were  rejudiecd  by  the  trial 
court1 s  refusal  to  permit  Adams  to  testify  whether  he  actually  aade 
the  statement,  the  court  stated  that  the  only  pertinent  inquiry  was 
into  the  circumstances  of  the  sighing  and  the  condition  of  the  written 
statement.  Over  defendant's  objection  Adams  was  permitted  to  testify 
that  the  stateaent  was  mot  in  his  handwriting;  and  that  he  did  not 
read  the  statement  before  elgnlng  it.  He  than  volunteered  without 
a  farther  question  th?  t  he  did  not  read  some  of  It  because  you  #got 
a  mix  up  there".  At  this  point  the  court  said,  *#e,  you  have  answered*, 
The  court  then  over  objection  permitted  Adams  to  testify  that  he  did 
not  think  he  read  the  entire  statement  before  he  signed  it.  Hs  also 
testified  that  the  statement  was  taken  in  hi?  office  by  some  man  for 
about  an  hour;  and  that  he  discussed  the  facta  with  the  man  for  about 
15  alnates  and  that  the  <&an  then  wrote  for  45  minutes.  ?he  court 
sustained  an  objection  to  a  leading  question  and  Adams  then  testified 
that  there  was  some,  but  not  much,  conversation  between  him  and  the 
investigator  while  the  latter  was  writing;  and  that  Adams  signed  five 
pages,  but  that  the  man  did  not  read  the  statements  to  him  before  the 
signing*  On  cross-examination  he  said  he  assumed  that  the  man  wrote 
what  Adams  told  him.  There  was  no  further  examination  by  plaintiffs1 
counsel,  *e  see  no  prejudice  to  ;>laintiffe  nor  any  undue  reetriotion 
In  examination  of  Adams  and  it  does  not  appear  that  their  counsel 
viehed  to  ask  further  Questions,  There  is  complaint  that  the  proper 
foundation  was  not  laid  for  its  introduction.  Counsel  oltes  hjhiffllli 
t*.  Bergfeld.  2?4  IU,  Aap.  97  which  euoports  their  view  that  defendant* s 
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counsel  should  have  eallad  Adams  attention  to  the  alleged  contradictory 
portions  of  the  statement  and  given  him  the  opportunity  to  explain 
each  inconsistencies.  This  decision  le  not  la  conformity  with  the 
rule  stated  in  the  Supreme  Court  In  X.  C.  a.  ft.  Co.  v.  Wade.  200  111. 
883,  wherein  the  dietinctloa  was  made  as  to  prober  practice  ia  the 
use  of  oral  and  written  statement*  for  ourposee  of  lapeaohaent  and 
held  that  where  the  statement  Is  written  by  the  witness  or  signed  by 
hla  a  sufficient  foundation  is  laid  by  showing  the  witness  the  paper, 
allowing  hla  to  Inspect  it  and  read  it  if  he  desires,  9B&  proving  his 
signature.  It  is  clear  that  at  the  taking  of  the  deposition  and  the 
trial  Adams  adaltted  signing  the  written  statement,  fhis  was  sufficient 
foundation  for  its  Introduction.  All  other  questions  as  to  whether 
the  statements  were  made,  whether  there  were  any  interlineations,  etc., 
were  vr&p^r   subjects  for  examination  by  plaintiffs1  counsel.   e 
cannot  find  that  the  court  precluded  plaintiff  from  interrogating  Adams 
with  reference  to  any  "confusion*  &r  interlineation.  The  record 
Indicates  that  the  court  simply  stopped  Adams  from  volunteering  inform- 
ation not  responsive  to  the  question,  ito  fault  can  be  attributed  to 
defease  counsel  or  the  court  for  Adams  failure  to  testify  whether  he  had 
or  had  not  made  the  statement. 

Further  complaint  is  made  that  the  entire  ritten  stateaent 
should  not  have  been  adaltted  in  evidence  because  the  part  under  the 
subject  of  Impeachment  had  to  do  with  Inflasnatory  evidence  of  the 
course  of  Gasteel^s  ear  after  the  collision.  The  door  to  this  evidence 
was  epeamd  by  Plaintiff  Little  who  testified  to  that  coarse.  Moreover, 
we  aast  assume  ia  the  abaeaee  of  any  showing  to  the  contrary,  that  the 
court  conducted  the  trial  with  regularity  and  that  the  entire  stateaeat 
did  act  ge  to  the  attention  of  the  Jury  and  was  not  taken  to  the  Jury 
room  by  them.  The  record  shows  simply  that  the  court  ruled  that  the 
written  statement  should  be  received  and  that  it  later  aammed  thoss 
portions  to  b*  read  to  the  Jury,  while  the  Impeaching  parte  of  the 
statement  were  read  to  the  Jury  before  Adams  testified,  whatever 
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irregularity  toe*  place  in  this  oroeedurc  was  cared  and  we  think  to 
plaintiffs*  advantage  by  later  testimony  of  Adaas. 

ee  find  as  aerit  to  the  eoaolalnt  that  the  oourt  committed 
error  la  adaitting  evidence  of  the  course  of  the  ear  In  which  plain- 
tiffs were  riding  after  the  collision,  we  have  pointed  out  that  the 
door  to  this  evidence  was  opeaed  by  Little.  It  Is  clalaed  by  plain- 
tiffs that  the  evidence  was  immaterial.   Defense  counsel  argue,  and 
we  toeUeve,  it  had  a  bearing  upon  the  cause  of  the  accident.  One 
witne  s,  the  owner  of  the  hone  on  the  northwest  corner  of  the  inter- 
section, upon  whose  prooerty  the  ear  la  which  Plaintiffs  rode,  raa 
after  the  accident,  testified  as  to  what  *the  man  that  drove  up  oa  the 
sidewalk*  told  hia  a  couple  of  days  after  the  accident.  Upon  plain- 
tiffs' objection  to  the  hearsay  character  cf  this  testimony,  the 
court  reserved  its  ruling  subject  to  defendant  "connecting  up*  the 
testimony.  There  is  no  record  that  anything  further  was  done  to 
connect  the  testimony.  The  driver  of  the  ear  did  not  testify,   bj 
testimony  of  the  owner  of  the  property  upon  this  point  was  merely 
cumulative  of  that  of  other  witnesses  end  we  do  not  see  that  plaintiffs 

were  prejudiced* 

Coaplaint  is  also  made  that  olaintiffs  were  prejudiced  by  the 

onestloas  out  to  Adaas  regarding  the  damage  to  his  ear  aad  that  he  made 

the  Impeaching  statement  with  that  daaage  in  mind,  Plaintiffs  argue 

that  by  this  testimony  the  jury  was  led  to  be1  love  that  Adaas  had  a 

pecuniary  interest  aad  that  plaintiffs  might  compensate  him,  or  that 

Adaas1  elaia  was  settled  becaaee  It  was  juct  end  ulaintiffs'  contested 

because  it  «M  unjust.  We  think  the  jury  was  sntitlsd  to  eoasldsr  the 

witnesses'  answer  that  he  "possibly*  had  his  own  daaage  in  alnd  when 

he  signed  the  statement. 

Under  all  the  circumstances  of  this  case,  we  believe  plain- 
tiffs had  a  fair  trial.  *e  see  no  reason  to  disturb  ths  verdict  or 
judgment  aad  the  Judgment  is,  therefore,  affirmed. 

JUDGMENT  AFFIRMED, 

t#  F.J.  AMD  UTPI,  J.  CONCUR. 
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fills  la  a  pereensi  injury  action  with  verdicts  in  favor 
•f  Oustaf  Kelson  for  £1,250  aad  Thora  B.  Selson  for  IBM*  Both 
defendants  appeal  fro*  Judgments  oa  th«  verdicts. 

About  S  F,K.  oa  January  9,  1B41,  Guetaf  Helson,  a 
lnnetka  business  man,  was  driving  northwesterly  oa  areea  Bay 
Road  wast  of, and  parallel  to,  the  Sale**©  and  Werthvestera  Kailroad 
tracks  in  lnnetka,  Illinois.  His  wife  Taora  was  riding  at  his  side, 
Xe  turned  from  areea  Bay  Bead  east  oa  to  the  approach  to  &  temporary 
Tower  Bead  bridge.  Mis  ear  ease  in  coataot  with  a  westbeuad  ear 
aad  slid  or  rolled  southeast  off  ths  south  side  of  the  approach  dowa 
aa  eabaakmeat  aad  hath  plaintiffs  were  injured,  a  trial  was  had  oa 
tha  allegations  that  defendants  were  negligsat  in  falling  to  eract 
and  maintain  proper  barricades  oa  tha  south  ids  of  ths  approach 
to  the  bridge;  falllag  to  provide  an  approach  of  sufficient  site; 
and  falllag  to  keep  tha  bridge  at  the  ooint  of  the  accident  fraa 
frea  dirt,  aud  aad  snow.   Plaintiffs  claim  that  as  a  proxlaate  result 
of  the  alleged  aegligeace,  their  automobile  skidded  aad  pluaged 
down  the  embankment. 

Befeadaat  ooapany  had  a  contract  with  the  village  to 
construct  a  permanent  bridge  over  the  Chicago  aad  northwestern 
Railroad  Go.  tracks  aad  the  traeke  of  the  Chicago  Worth  Shore  * 
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Milwaukee  Kail road  Go.  at  Tower  Rood.  The  Company  under  Its  contract 
wet  required  to  build  a  temporary  bridge  to  accommodate  traffic 
during  the  building  of  the  permanent  structure.  August,  1639  the 
Company  completed  the  temporary  bridge  which  was  124  feet  6  inches 
long;  IS  feet  34  inches  vide  fro*  eurb  to  curb;  and  at  the  west 
approach  from  the  easterly  edge  of  Green  Bay  Rend  to  the  center  lino 
of  the  bridge  proper  Measured  33  feet.  The  upper  part  of  the  west 
apnroaeh  was  planned  and  the  balance  was  surfaced  with  bituminous 
macadam.  A  sidewalk  was  set  off  on  the  north  side  of  the  bridge  only; 
and  a  curbing  of  heavy  t inhere  on  the  bridge  proper  was  not  carried 
down  the  south  side  of  the  west  approach.  It  appears  that  temporary 
barricades  were  maintained  on  the  south  side  of  the  approach  in  order 
that  excavation  trucks  could  move  in  ana  out  of  the  ou  being  made 
to  lower  the  grade  of  the  tracks.  The  bridge  was  built  aocordlng  to 
Tillage  plans  nod  specif le&tions,  30  feet  north  of  the  old  Tower 
Acad  crossing  and  of  the  permanent  structure  being  built,  and  at  right 
angles  to  the  Green  Bay  Head  and  the  tracks. 

Defendants  contend  that  there  was  no  evidence  which,  with 
legal  inferences  in  favor  of  plaintiffs,  fairly  tended  to  prove 
negligence  and  that  even  if  negligence  -ere  shown,  it  was  not  the 
proximate  cause  of  the  injuries;  and  that  the  trial  court  should  have 
sustained  their  motions  for  judgments  notwithstanding  the  verdict. 

There  is  evidence  that  the  accident  hap  ened  at  dusk  when 
the  weather  was  misty  and  the  temperature  freeslng,  and  that  a  film 
of  icy  clay  oovered  the  approach;  that  the  north  side  of  the  weet 
approach  widened  out  at  the  intersection,  but  that  on  the  south  side 
the  ?outh  line  of  the  temporary  bridge  intersected  the  easterly  line 
of  Sreen  Buy  Rend  at  a  right  angle;  that  a  black  and  white  strlpsd 
post,  placed  by  the  Village  near  the  point  of  interseetion  of  thoss 
lines,  was  so  located  th*t  Kelson  wns  required  to  make  a  wide  turn 
in  order  to  turn  eaet  en  the  approach;  that  because  of  the  black  and 
white  striped  ooet  and  a  telephone  ooet  a  few  feet  farther  east,  he 
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was  unable  t©  see  the  westbound  esr  until  he  was  making  the  turn;  that 
when  he  saw  It  he  applied  the  brakes  and  skidded,  as  a  result  of  which 
the  ears  brushed  fenders  In  the  westbound  lane;  and  that  Kelson's 
car  skidded  south  across  the  approach  through  the  temper- ry  b  rricade 
down  into  the  cut.  It  Is  our  view  th&t  this  waa  sufficient  to  take 
the  case  to  the  Jury  unless,  as  a  matter  of  law,  we  can  say  that  the 
evidence  and  its  legal  inferences  considered  most  strongly  in  plain- 
tiff's favor  eid  not  tend  to  prove  thst  the  Village  was  negligent  In 
falling  to  provide  a  wider  approach  at  the  south  side  of  the  temporary 
bridge.  Obviously,  If  the  south  side  of  the  approach  were  widened, 
the  black  and  white  striped  post  would  net  have  been  in  the  place  it 
occupied  at  the  time  of  the  accident.   e  have  in  mind  the  temporary 
nature  of  the  bridge  and  realize  that  a  temporary  bridge  is  mot  required 
to  be  of  the  same  degree  of  perfection  as  a  permanent  structure.  It 
should  be  constructed,  however,  so  th*t  it  will  fulfill  its  puroose 
with  due  regard  to  the  safety  of  those  whom  it  Is  built  to  accommodate. 
The  question  Is  whether  under  the  circumstances  the  Village  can  be 
considered  imprudent  for  not  having  «ntieipated  that  motorists  would 
turn  east  from  Green  Bay  Bead  on  to  the  approach  and  because  of  the 
position  of  the  striped  post  and  telephone  post  be  forced  to  make  a 
wide  turn;  th  t  because  of  the  position  of  the  striked  poet  and 
telephone  oost  they  might  not  be  able  to  see  westbound  traffic  until 
the  turn  was  being  made;  th  t  the  operation  of  the  excavation  trucks 
would  result  In  a  film  of  clay  over  the  surface  of  the  approach  which 
would  become  ley  i»  freezing  weather;  and  th.  t  prudent  eastbound  motorists 
who  applied  brakes  as  eulckly  as  they  waw  westbound  traffic  might  skid 
on  the  ley  approach  into  the  westbound  lane  and  there  might  brush 
fsnders  with  westbound  oars  and  bo  forced  south  across  the  approaoh 
through  the  temporary  barricade  Into  the  out*.   It  is  our  opinion 
that  the  Jury  was  not  unreaconable  if  it  held  the  Village  to  that 
degree  of  foresight,  and,  consequently,  the  Jury  could  properly 
find  it  negligent.  Furthermore,  taking  Kelson1 a  tsstlmony  as  true, 
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we  think  tht  omestlon  of  his  due  cart  was  for  the  jury,  for  we 

esnnot  say  from  a  consideration  of  tht  evidence  hereinbefore  recited, 

that  he  was  guilty  of  contributory  negligent*  as  a  natter  of  law.  *t 

are  of  the  opinion  that  the  Question  of  negligence  of  the  Village  and 

tht  question  of  Keleen^s  due  tart  wore  for  the  jury;  tad  that  thert 

it  ample  evidence  in  the  record  to  sustain  a  verdict  against  the  Village. 

there  it  no  ouestlon  that  tht  timber  curbing  on  the  bridge 
proper  was  net  extended  down  the  south  side  of  tht  west  a^oroach.  It 
it  at  least  a  fair  inference  that  at  the  tine  of  the  accident  there 
was  a  kind  of  Makeshift  barricade  of  3*  or  4«  X  1"  cross-boards  nailed 
to  the  west  end  of  the  bridge  and  to  a  bract  temporarily  set  on  the 
south  edge  of  tht  west  approach*  This  barricade  as  moved  at  tht 
trucks  carrying  tht  excavated  material  moved  in  and  out  of  tfte  out. 
Under  its  contract  with  the  Tillage  tht  company  was  required  to  exercise 
precaution  tt  prevent  accidents  and  to  provide  and  maintain  propar 
barricades  to  protect  persons  against  injury.  *e  beUeve  as  a  matter 
of  law  that  the  company  hfc&  no  duty  under  the  contract  tr  otherwlst  to 
provide  a  basrioadt  sufficient  to  prevent  from  going  off  the  approach 
into  the  embankment  an  eastbound  automobile  which  either  skidded,  or 
with  steering  wheel  looked  had  rolled,  south  across  the  approach  after 
brushing  fenders  with  a  westbound  automobile  in  the  wtetbound  lane. 
The  verdict  against  the  company,  therefore,  cannot  stand. 

The  Judgment  is  reversed  as  to  the  company  and  affirmed  as 
to  the  nilagi  of  ¥innetka.(  Mlnnls  v.  Friend.  560  111.  328;  Ffcgjl  ▼• 
Clark  Street  Bulldlrar  ore..  278  111.  Aor>.  888.) 
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FELIX  80BCZA*,  ) 

)   AI   I  men 
Plaintiff  -  Appellant,    ) 


v.  )         HBnTGIPAL 


TRK  AWERICAN  KATI  >f»AL   L  ,#     ) 

a  cor per  tion  ana  Stella  obozak,    )  , 


Sefendante  -  Apoelleea.   )  "A  TJJ 

MR.  J^TICn;  KILET  BE!  I  COOittV- 

This  is  an  appeal  by  Plaintiff  from  an  order  vacating 
end  setting  aside  hie  ej,  parte  Judgment,  ft  motion  made  la  thle 
court.  By  defendant  Stella  obctak,  to  dismiss  the  aopaal  was 
taken  with  the  esse. 

Plaintiff  sued  October  10,  1940  on  a  policy  of  insurance. 
The  American  National  Insurance  Oom^aay  and  Stella  ^©bczak  answered 
and  the  latter  filed  a  counterclaim,  bssed  on  the  policy.  Plain- 
tiff answered  the  counterclaim.  October  6,  1942  in  an  ej  parte 
hearing  before  the  court  judgment  was  for  plaintiff.  November 
1942,  a  nuno  pro  tunc  order,  as  of  October  6,  1942,  corrected  the 
original  judgment  by  finding  the  issues  on  the  counterclaim  for 
plaintiff  and  against  Stella  obese*,  November  6,  1942,  Stella 
Sobaaak  filed  a  petition  to  vaeete  and  set  aside  the  Judgments 
of  October  6th.  The  oetition  wae  thereafter  amended  and  on 
November  25,  1942,  plaintiff1 e  motion  to  strike  the  petition  and 
amendment  was  filed.  December  28,  194S  the  court  overruled  plain- 
tiff's motion  to  strike,  and  sustained:  defendants  "motion";  and 
on  January  21,  1943  amended  that  order  by  adding  after  the  word 
"sustained*  the  words  *and  ej.  parte  Judgment  of  October  6,  1942 
and  November  2,  1942,  is  hereby  vacated  and  set  aside." 


2 

The  court  had  Jurisdiction  to  veeate  the  judgments  and 
Its  order  doing  eo  was  not  final  but  interlocutory,,  &nd  not 
appealable,  ^olf  ▼.  Pronto  Hoanital  Aae»n..  30©  111.  App.  479. 
The  motion  to  diffalne  is  allowed  and  the  appeal  is  hereby 
dienlesed. 

APPEAL  DISMISSES, 


BURKE,  *,J.  MR  ,  J. 


'en  Sri.    .  ,  •,•  "  -   ■ 
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CORPORATXQM,    a  Corporation,  ) 

Plaintiff  -  Appellant,       )  MUt 

v. 

)  OF  CHIG4GC. 

ARTBUR  Oftm,  JQKK  DOE  and  MASS  m%,     ) 

Defendant  -  Appellee.    ) 

tj  id  *'"-i  JL  ©  rl  • 

MR.  JUSTICE  KIL&Y.  0EUVEHFD  THE  GPIKIOH  OF  THS     T. 

Plaintiff  aooeala  from  a  Judgment  for  defendant  and 
contends  that  the  trial  court  erred  in  denying  its  motion  for  a 
change  of  venue.  a p  >ellee  filed  no  brief  in  this  court. 

January  20,  1943,  plaintiff  filed  its  replevin  suit 
to  recover  a  Buick  automobile  or  Its  value.  The  same  day  a 
replevin  writ  issued  which  was  returned  January  30,  1943  with  the 
endorsement  that  neither  the  defendant  nor  property  was  found. 
February  5,  1943  an  alias  writ  issued  and  was  returned  February  22, 
1943  having  been  served  on  the  defendant  Arthur  Cirier  by  delivering 
a  copy  to  hie  wife  and  informing  her  of  the  contents,  but  the 
return  showed  no  property   was  found.  A  copy  of  the  plaintiff's 
pleadings  and  the  writ  were  mailed  to  Arthur  rler  at  his  usual 
place  of  abode.  Defendant  filed  no  appearance  but  we  infer  from 
the  record  that  on  February  26,  1943,  the  return  day  of  the  alias 
writ,  defendant* 6  wife  appeared  in  court  and  we  further  infer  that 
the  trial  court  set  the  matter  for  hearing  March  17,  1943.  March 
11,  1943,  Plaintiff  mailed  a  notice  to  Arthur  Orler  that  it  would 
present  a  motion  for  a  change  of  venue  Maroh  17th.  when  the  cause 
was  called  on  March  17,  1943,  plaintiff  presented  its  motion  which 
the  court  denied  on  the  /round  that  trial  had  commenced  February  26 
and  had  been  postponed. 
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The  transcript  of  the  proceedings  does  not  snow  what 
transpired  February  26,  1943.  It  is  apparent,  however,  from  the 
return  made  on  the  vrit  since  the  automobile  was  not  taken  nor 
any  forthcoming  bond,  th.t  the  replevin  suit  was  substantially 
at  an  end.   Blrd-c-ykes  Co.  v.  Mc.  Namara.  252  111.  App.  262.  Under 
section  18  of  the  Replevin  Act  .laintiff  then  had  the  option  of 
proceeding  to  recover  the  value  of  the  automobile,  less  appropriate 
deductions  (Brln  v,  Topp.  151  111.  App.  394}  Blrd-3ykee  do.  v. 
McMamara,  252  111.  App.  262),  and  his  statement  of  claim  was  designed 
for  that  ourpose.  There  «&•  nothing  before  the  court  in  the 
replevin  action  and  trial  had  not  eoiamenced  for  the  value  of  the 
property  and,  since  the  petition  for  a  change  of  venue  appears  to 
be  properly  drawn,  the  trial  court  had  no  alternative  to  granting 
the  change  of  venue.  Krueger  v.  Omaaings.  et  al.  -314  m,  App. 
492.   the  subsequent  Judgment,  therefore,  must  be  and  hereby  is 
reversed  (Moekler  v.  Thomas  4  Co..  2?3  111.    „  121;  Agar  Paoklng  h 
Provision  Corp.  v.  United  Packinghouse  orkers.  311  111.    .  502) 
and  the  cause  is  remanded  with  directions  to  grant  the  change  of 
venue. 

HffKRftSB  AMI  HEMAHBED  vITH  EIRECTICN8. 

BURKE,  P.J.  kHD   LUFE,  J.  CONCUR. 
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mA»CKS  ft,    OARfT,  )         AP-P1AL  FUMf/ 

Appellant,     ) 

)  ivraxmNK 

▼s  ) 

*pp.ii...  |  324IJU518 

MR.  JUSTICE  KILE*  {HELZTER^'S  THfc  ©»HB      THE  GOtWT. 

This  Is  the  second  appeal  in  this  ease.  The  first  (fearvy 
*•  G  <*->▼*»  310  111.  App.  109)  was  from  a  decree  dismissing  plaintiff's 
salt  for  separate  maintenance  for  ^ant  of  eeuity.  The  instant 
appeal  is  fro*  an  order  which  denied  to  plaintiff  support  nrlor  to 
October  10,  1941.   defendant  filed  in  this  court  a  motion  In  the 
nature  of  a  plea  of  release  of  errors,  asking  that  the  order 
appealed  from  be  affirmed.  The  motion  was  taken  with  the  case. 

This  court  in  the  prior  appeal  reversed  the  decree  of 

January  15»  1940  and  remanded  the  cause  with  directions  "to  enter 

a  decree  for  separate  maintenance  in  fswer  of  Plaintiff  *  *  *  with 

an  allowance  for  support  and  maintenance  commensurate  with  defendant's 

means ".  The  mandate  hawing  been  filed  In  the  trial  court,  the 

cause  was  reinstated  October  10,  1941,  October  20,   1941  a  decree 

was  entered  vacating  the  prior  decree  which  dismissed  plaintiff's 

act! an;  finding  plaintiff  was  entitled  to  separate  maintenance;  and 

ordering  hearings  tc  determine  the  amount  of  her  allcwanes.  July  2, 

1942,  a  further  decree  was  entered  allowing  plaintiff  ;6o  a  month 

commencing  October  10,  1941;  reserving  jurisdiction  for  the  purpose 

of  determining  the  request  of   plaintiff  for  suoport  orior  to  October 

10,  1941;  and  setting  the  hearing  on  "said  request *  for  eptembsr 

n,  1942.  On  Oecembsr  23,  1942#  the  order  appealed  from  was  entered 

denying  the  request* 

Omfsndant's  aotlon  to  affirm  ths  order  denying  support  sad 

maintenance  prior  to  the  filing  of  the  mandate  in  the  trial  court  is 

bated  upon  plaintiff's  acceptance  of  *«5  per  month  commencing  October 

10th,  1941,  und*r  the  decree  of  July  2,  1942.  The  motion  rests  upon 
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the  theory  that,  having  eceertad  benefit a  under  the  decree,  alaln- 

tiff  under  Bcyl^n  v.  Bpyian.  349  111.  471,  has  released  all  errors 

that  say  have  occurred  In  that  decree.  The  notion  presupposes  that 

the  order  of  December  23,  1942  le  part  of  the  July  2nd  decree.  If 

the  later  order  is  merged  in  thaprior  decree,  the  Boy l an  case  applies, 

otherwise  not.  *e  think  a  acre  reading  of  the  July  decree  plainly 

shews  thet  It  did  not  dispose  of  plaintiff *s  contention  relating  to 

support  and  maintenance  prior  to  October  10,  1941,  but  reserved  juris* 

diction  to   determine  the  question.  The  allowance  of  ?«S  per  month 

after  October  10,  1941,  did  not,  therefore,  In  itself  dispose  of 

plaintiff1 «  contention  for  orior  suooort.    ts  decree  by  Its  terms 

indicates  th  t  the  court  was  to  determine  that  question  In  the  future, 

we  have  not,  therefore,  a  situation  where  the  court  having  decided 

the  issue  1  fr&ves  only  the  settlement  of  details  to  carry  the  decision 

into  effect;  but  a  situation  where  determination  of  an  important  issue 

is  deferred  to  a  later  date.  *•  hold,  accordingly,  that  the  order  of 

December  S3,  1942,  stands  as  a  separate  order  from  which  -Plaintiff  was 

entitled  to  s^eai.  By  accepting  benefits,  therefore,  under  the  decree 

of  July  2,  1942,  she  did  not  prejudice  her  right  to  complain  of  error 

in  the  order  of  December  9»,  1942.  defendant's  motion  is,  accordingly, 

denied* 

when  the  decree  of  January  15,   1940  dismissing  plaintiff's 

cause  for     ent  ttf  equity  was  entered,    there  was  pending  a  petition  for 

support  and  maintenance,   etc.   filed  August  8,   1939.     The  hearing  thereon 

had  been  continued  *to  the  trial  of  this  cause".     The  effect  of  the 

decree  after  the  trial  of  the  cause  was  to  dsny  the  prayer  for  support. 

Reversal  of  thst  decree  removed  that  effect  and  the  mandate  dearly 

directed  that  the  allowance  should  commence  on  the  date  of  the  petition 

of  august  8,   1939.     The  order  of  December  ?3,   1942  is,    therefore. 

reversed  and  the  ceuse  is   remanded  with  directions  to  the  trial  court 

to  allow  plaintiff  support  and  maintenance  from  August  8,   1939, 
commensurate  with  defendant* s  means. 

WETCTSKB  AMD     WtAWMKD  *ITH   DIRK5TIOIW. 
,    P.J.   AMD  LU*E,    J.    eWttffft* 
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MARIE  HOOKA*, 


intiff  •  Appellee, 


iO  MOfOR  COACH  CO.,   a 
corporation. 


Defendant  -  -lies,         ) 


kL  FRO* 


* 


On  Anpsal   of  Petitioner  KM»HB  C, 
STKINHAUER,   on  petition  for 
attorney's  lien, 


r*titi oner  -  Appellant. 
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isu  imtim  xxunr  vcuv.-  it, 

This  ie  an  appeal  an<t  a  cross-anneal  by  tvo  of  three 
attorneys  who  filed  petitions  for  ^nforcesent  of  attorneys1  liens 
against  olaintiff*s  judgment  in  this  action, 

November  15,  1940,  plaintiff  was  injured  by  a  Chicago 
Meter  Coach  O oca  -any  bus.   Hov ember  30,  1940  she  employed  Ldvard  S. 
Steinhauer  as  her  attorney,  agreeing  in  writing  to  oay  him  a  sum 
equal  to  £©  oeresnt  in  the  event  of  settlement  of,  and  33  1/3  percent 
in  the  event  of  suit  upon, her  claim.  Moveaber  5,  1941,  i  f ter  having 
diseharged  Steinhauer,  she  employed  eymcur  I,  Cohen,  agreeing  in 
writing  to  >ay  him  a  contingent  fee  of  SO  peroent  of  whatever  she 
recovered  through  his  efforts  on  account  of  her  olalm.  November  24, 
1941,  Cohen  and  Steinhauer  made  an  agreement  in  writing  whereby  Cohen 
was  to  orosecute  the  claim  and  file  suit  and  Steinhauer  was  to 
receive  a  sum  "ecual  to  l/«  of  the  total  amount  collected*,  either 
through  compromise  or  judgment.  May  1?,  1948,  after  having  discharge* 
Cohen,  plaintiff  employed  Joseoh  Barbara  agreeing  in  writing  to  pay 
him  33  1/3*  of  any  amount  collected  through  suit  or  compromise. 

In  September  of  1948  the  cause  was  tried  and  verdict  was 
for  olaintiff  in  the  amount  o     ,600.  Thereafter,  in  December  1942, 


•  .  ■ 
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upon  plaintiff  remitting  16,000,  judgment  in  her  f&vor  was  entered 
for  7,500,  On  i>ecember  10,  I94fif  Steinhauer  and  Cohan  filed  their 

respective  etltlone  and  on  January  23,  1943,  Joseph  Barbara  filed 

each 

his  petition, /praying  for  the  award  and  enforcement  sf  an  attorney*  e 
lien  under  Ohap.  13,  Par,  14,  111.  Rev.  state.  The  several  petitions 
were  based  noon  the  several  contracts  of  employment  entered  into  by 
plaintiff,  Plaintiff  answered  the  petitions  of  stelnhauer  and  Cohen; 
Btclnhauer  answered  the  petition®  of  Barbera  and  Oohen;  and  Cohen 
answered  the  petition  of  steinhaner  and  fcarbera.  Upon  the  issues 
thus  made,  the  trial  court  heard  testimony.  February  4,  1943,  the 
trial  court  entered  the  order  appealed  from.  Ahe  ocurt  found  therein 
that  stelnhauer  vas  not  entitled  to  an  attorney1*;  lien,  but  allowed 
him  $687,50  for  his  services  rendered;  found  that  Cohen  was  entitled 
to  an  attorney's  lien  in  the  amount  of  $860;  found  that  Barbera  was 
entitled  to  an  attorney*  s  lien  in  the  amount  of  H,  sooj  ordered  the 
Clerk  of  the  Circuit  Court  to  pay  over  to  the  several  attorneys  the 
amounts  awarded;  and  ordered  the  balance  of  S3, 462, 50  paid  to  plaintiff. 

After  full  consideration  of  the  record  in  this  cause,  we 
are  satisfied  that  the  trial  court  made  a  just  disposition  of  the 
issues  presented  by  the  petitions  and  th&t  the  order  appealed  fron 
should  be  and  it  is  hereby  affirmed, 

ORDER  AfriRMKO, 

BORIth,  f».J.  AKB  UffF,  J.  COtWWR, 
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NICHOLAS  KORKKIIB,  aOEHt 

Plaintiff  -  Appellee, 
v. 


COCA  COLA  BOTTLING  SO.  OF  CHICAGO, 

IHC.t  &  corporation,  )  X, 

Oefendunt  -  Appellant.   ) 


m.    JUSTICE  KILMX  EKLmitEB  THE  Oi'lKIOH  OF 

fhie  Is  a  personal  injury  action  with  verdict  and  Judgment 
for  olaintiff  In  the  sua  of  1,200.00.  Defendant  has  appealed. 

On  July  B,   1940,  about  4:46  P.M.,  plaintiff  was  driving 
his  1931  Ford  sedan  south  on     astern  Avenue  between  65th  and  66th 
streets  in  the  City  of  Chicago.  His  ear  collided  with  defendant's 
truck  which  was  parked  double  la  front  of  6536  South  estern  Avenue, 
where  a  Coea  Col®  cooler  was  being  delivered. 

Plaintiff  alleged  his  due  e&re;  the  negligence  of  the 
defendant  In  parking  double  In  violation  of  the  Traffic  Ordinance 
of  the  City  of  Chicago  (Municipal  Code,  Chap.  27,  >sc.  19,  ?ub-pr  . 
12),  and  failure  to  warn  oth<?r  motorist®  of  the  double  parking;  and 
plaintiff's  consequent  injuries.  Defendant  denied  the  allegations* 

Defendant  contends  that  plaintiff  was  guilty  of   contribu- 
tory negligence  as  a  aatter  of  law  and  that  the  court  should  have 
sustained  Its  notion  for  Judgment  notwithstanding  the  verdict; 
and  that  the  trial  court  ©©emitted  error  in  instructing  the  Jury. 

Defendant  offered  no  occurrence  witness.   There  is  no 
substantial  dispute  in  the  material  evidenoe  and#  on  the  question 
of  law  thus  presented,  the  test  is  whether  reasonable  men  would 
arrive  et  but  one  conclusion  on  the  evidence,  tftmvt  is,  that  plain- 
tiff was  guilty  of  contributory  negligence.  Plaintiff  was  following 
about  10  or  16  feet  to  the  rear  of  a  Buick  automobile  and  was 
going  between  20  and  «6  miles  an  hour.    Between  65th  and  66th 
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street e,  the  latter  forming  with  western  Avenue  a  "pretty  bad*  inter- 
section, the  Buiek  suddenly  swerved  to  the  left  to  avoid  defendant* • 
true*  and  plaintiff  "looked  to  the  left  trying  to  follow  him  and  I 
could  not  do  that  because  there  *as  too  much  traffic".  He  ap  oiled 
his  emergency  and  foot-brakes  and  hie  car  skidded  15  feet  into  the 
trunk  and  at  impact  was  going  about  10  miles  an  hour.  A  witness 
f-r  pleintlff  said  he  saw  plaintiff  look  to  hie  left  when  the 
Buiek  swerved.  Defendant^  truck  was  painted  yellow  with  a  red 
trim  and  on  the  back  thereof  was  painted  a  white  trade-mark.  The 
truck  was  9  feet  high  at  the  rear  and  about  ?fr  feet  wide.   There  is 
no  oueetion  but  that  the  truck,  facing  south,  was  parked  double  on 
the  west  side  of  veetern  Avenue,  in  viol  tion  of  the  Traffic 
Ordinance,  for  3  or  5  minutes.  The  day  was  clear,  the  pavement  dry 
and  visibility  good.  The  brakes  on  rslaintiff*?  car  vera  in  good 
condition  and  plaintiff,  before  the  accident,  was  looking  ahead 
watching  the  Buiek  and  did  not  see  the  truck  until  he  was  15  feet 
north  of  it. 

We  agree  with  plaintiff  that  he  was  not  bound  to  anticipate 
that  defendant  would  be  parked  double  in  violation  of  the  law. 
Defendant  contends  that  the  plaintiff  was  not  keeping  a  proper  outlook; 
and  was  following  the  Buiek  too  eleesely  at  an  unreasonable  speed  and 
vith  improper  vision  and,  accordingly,  vas  negligent.  Both  points 
are  involved  in  the  one  question,  we  believe,  because  if  plaintiff 
was  following  the  Buiek  too  closely,  at  an  unreasonable  speed  with 
Improper  vision,  he  could  not  have  kept  a  proper  outlook.  Plaintiff 
testified  he  was  driving  directly  behind  the  Buiek,  looking  straight 
ahead  and  did  not  see  the  truck  until  he  was  19  feet  north  of  it, 
when  the  Bulck  swerved  to  the  left.  The  faet  that  he  was  but  10 
to  15  feet  behind  the  Buiek  nay  explain  why  he  was  unable  to  see 
the  large  and  distinctly  marked  trunk  before  that  time. 
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The  teet  whether  rrtalntiff  vae  pradont  under  the  clrcum- 
staneee  1«  whether  he  had  his  ear  under  such  control  as  a  reasonably 
prudent  nan  would  have  had  with  due  regard  to  all  of  the  clreumitanoes 
hereinabove  related.   It  ao^e&ra  from  hie  testimony  th  t  he  acted 
prudently  once  the  danger  appeared,  for  ho  *aw  the  truck,  saw  he 
oould  not  follow  the  Buiek  anfl  applied  hi*  brakes.  His  negli<.enoe, 
if  any,  however,  did  not  sriec  at  the  tine  of  the  impact  but  as  he 
followed,  if  he  did  follow,  driving  too  close  or  at  an  unreasonable 
speed  behind  the  Buiek,  Suoh  conduct  would  be  negllgenoo  whether 
the  accident  hap  ened  or  not.  The  fact  th*  t  his  car  skidded  into 
the  truck  at  10  siiles  an  hour,  although  the  pavement  was  dry,  leaves 
no  other  inference,  we  believe,  except  that  under  the  circumstances 
plaintiff  was  driving  too  fast  or  following  the  ^ulck  too  closely, 
(^fkowsky,  Jrt  et  ^.  v.  f.lfaan.  et  a?.P  322  111.  kpp.   282.) 
either  event  he  was  ne«;lii?ent.   (Chap.  98§,  Par.  158,  111.  Rev.  tats.) 
Plaintiff  argues  that  the  ease  and  statute  psrtain  only  to  the 
relation  to  a  vehicle  and  another  following  it  and  are  not,  therefore, 
applicable  to  the  Instant  case.  We  believe  that  what  we  have  eaid 
with  reference  to  the   negligence  preceding  the  accident  is  sufficient 
answer  to  this  argument.  IN  believe  th  t  reasonable  men  would  come 
to  but  one  conclusion  undo?  the  clrcumstanoee  in  this  ease  and  that 
is  that  plaintiff  was  negligent  in  driving  too  close  to  the  Buick 
whieh  ho  was  following*  This  conclusion  is  warranted  by  authority 
of  our  courts  as  well  as  courts  of  foreign  Jurisdictions,  Cooncv  v. 
P.  Landon  Cartage  Co..  308  111.  App.  444;  ifihnfiM  v.  SujhJLsx,  288  111, 
App.  883 J  Roberts  v.  aeon.  6  La.  Ct.  of  Appeals  703;  Orphan  v.  ^ftoU 
Oil  Co..  112  Pan.  (2nd)  824, 

In  Qelsen  v.  Luce.  185  Minn.  479,  a  oass  somewhat  similar 
to  the  one  at  b*r,  it  was  said  thst  under  the  circumstamoss  there 
the  accident  would  have  hardened  Just  the  sane  had  the  standing 
oar  bsen  moving  slowly,  Ths  sane  observation  is  psrtinsnt  in  this 
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««•••  the  truck  though  standing  In  violation  of  the  lew,  simply 
furnished  a  condition  which  translated  plaintiff1 s  negligence  into 
an  accident.  Flslntiff  relies  principally  upon  Killer  v.  Stireh. 
257  111.  App.  387.    "flee  to  say  the  pl&intiff  there  was  not  the 
driver  of  a  vehicle  following  closely  behind  another. 

We  need  pees  on  no  other  point,  we  ar*?  of  the  opinion 
that  plaintiff  was  guilty  of  negligence  as  a  matter  of  law;  tha* 
his  negligence  contributed  to  eamse  the  accident  and  the  Judgment, 
accordingly,  must  be  and  hereby  is  reversed. 

JL 

BuKIE,    ?.J.    mi)  LUPK,   J.    C08CI.    . 


. 


(Case  No.   159    ) 


Nicholas  Kornenberger,  Appellee,  v.  Coca  Cola  Bottling 
Company  of  Chicago,  Inc.,  Appellant. 

Gen.  No.  42,663.  (Abstract  of  Decision.) 


[iolation  of  law.  (Chicago  Municipal  Code, ch. 27, 


^tomobiles  and  Motor  Vehicles  ,§87.1-::-  —  one  motorist  as  not  bound  to  antici- 

pate  anbf^ermotorist'  violation  of  traffic  law.   Plaintiff .whose  automobile   ! 

r  e  ar  -  e  nd  ^^~- 
was  in  col        isth  defendant's  truck, was  not  bound  to  anticipate  that  defen^ 

ant  would  be  parked  double 

§19,subpar.l2.) 

2. Automobiles   and  Motor  Vehicles, §87-::-  —   test   of  contributory  negligence    on  pa. 
of   motorist  whose    automobile   was    in  rear-end  collision  with  truck.    Test  whether 
plaintiff ,  whose   automobile   was,±HXKHxxxKiuaxKBiiixixxxxx   in  daytime,  in  rear-end' 
collision  with  truck, was  prudentflis  whether   he   had  his   car  under   such  control 
as  reasonably  prudent   man  would   have    had  with  due   regard   to  all   of    circumstance 
of   case. 


"^^Automobiles    and  Motor  Vehicles, $138-"-   — when  plaintiff ,  whose   automobile  was 
rear-end   collision  with  defendant's    truck, was   guilty   of   contributory  negligent 
as   matter   of   law.    In  action  for  personal    injuries, sustained  by  plaintiff  when, 
in  daytime, his   automobile   was    in  rear-end  collision  with  defendant's   truck, whi 
in  violation  of  city  ordinance, was  parked  double   but  which  was  thus   parked   for 
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Municipal  Court  of  Chicago; 
Superior  Court  of  Cook  county; 
Appeal  from  the  Circuit  Court  of 

Cjninty  Court  of 
City  Court  of 

,  Judge,  presiding, 


county; 
county; 


the  Hon.  M.  L.  McKinley 

Affirmed   judgment  reversed. 

Reversed 

Reversed  and  remanded  with  directions 

Heard  in  the   third     division,  first  district,  this  court  at  the  Octoner 

term,  1943   ;  opinio  xiled  3?nerrbpr  xj,   1?44 .   rehearing  denied  - 


James  A.  Dooley, 


for  appellant*; 


Barney  L.  Hollowick, 


for  plaintiffs  in  error; 

for  appellees. 

for  defendants  in  error. 


Opinion  by  -ftcESiBiwe-  Justice       Kiley. 
Not  to  be  published  in  full. 
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HALLIE  K.  MoCO*Al#  F1ILIP  ftAXM, 
Assignee, 

-lntlffs  -  Appellees, 

v. 

BO*  0,  HaCCWAR,  0A8©T  fOWOAM 
ISO,,  a  corporation,  and  T.  FRAttKLIR 

Defendant*  -  Appellees, 
SABOT  roORBATIOR,  W0.f  a  corporation,  ) 


.efendant  -  Appellant. 


•WKRXOR  oomt 

coos  ooumtx. 

4I.A.  52 


nit,  justice  imv  mu        »  this 

This  is  an  appeal  froa  a  Judgment  and  aecree  of  the 
Superior  Court  of  Cook  County. 

On  Seeenber  18,  1938,  the  plaintiff,  Hallle  £.  tteCevan, 
filed  a  ooaolaint  for  separata  aalatenanoe  against  her  husband, 
Son  0*  WcGovan,  nanin^  Cabot  foundation.  Inc.,  Continental  Illinois 
Rational  Bans  and  Trust  Oonpeny  of  Chicago,  and  Chicago  title  and 
Trust  Coapany  as  Trustee,  defendants. 

defendants  answered  and  MeCowan  filed  a  counterclaim 
/   sacking  a  aivorce,  alleging  desertion.  Plaintiff  thereafter  filed 
a  petition  for  temporary  alimony  and  solicitor1 »  fees. 
was  referred  to  Lionel  G.  Thoraneet,  a  special  conaisslonsr,  and 
the  eoaeissioner  was  ordered  to  hear  evidence  and  report  particularly 
upon  the  Interest  of  McCowen  in  Cabot  Foundation,  Inc.  After 
taking  the  evidence  the  Coaaiseioner  filed  his  report  wherein  he 
aade  lengthy  findings  of  faats  and  condluded  that  Don  C.  HeCovaa 
owned  and  controlled  Cabot  foundation.  Inc.,  and  that  he  ves 
financially  able  and  had  sufficient  property  en*  inooae  to  provide 
for  hie  wife  and  to  pay  solicitor1 e  fe«s.  The  chancellor  approved 
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the  report  of  the  commissioner  and  ordered  defendant  MoCovan  to 
pay  the  plaintiff  the  sum  of  $20  per  week  beginning  on  March  4, 
1940  ae  and  for  temporary  alimony,  and  in  addition  thereto  11,500 
temporary  solicitor's  fees,  lnstanter,  and  to  pay  the  oosts  of  the 
commissioner  in  taking  proof  and  rendering  hia  reoort,  in  the  sum 
•f  §880,  From  this  order  defendant  MeCowan  appealed.  On  February  26, 
1941,  the  order  appealed  from  was  affirmed,  but  the  amount  of 
commissioner1  s  feet  vas  reduced  to  156.   (He  Co  wan  v.  MoCowan.  508 
111.  A©p.  669. )  While  the  appeal  was  pending,  the  issues  on  the 
bill  for  separate  maintenance  and  the  amended  counter-complaint  for 
divorce  came  on  for  hearing  and  on  July  3,  1940,  a  decree  was  entered 
dismissing  plaintiff* s  complaint  and  defendant's  counter-claim  for 
want  of  equity,  and  dismissing  the  cause,  "Save  and  except  for  the 
matters  contained  in  and  relative  to  the  order  of  this  court  entsred 
on  March  d,  1940  and  pertaining;  to, , the  ougstione  of  alimony  pendente, 
Ul£.  temporary  solicitor' g  fcoe,  and  special  oomaAffslpner's  report, 
which  are  hereby  transferred  to  said  ludsro  for  his  action,  if  an*." 
(Referring  to  John  C,  Lewe. )  (italics  ours.}  Ho  appeal  was  taken 
from  this  order. 

On  October  §,  1940,  olalntlff  procured  an  order  for  the 
allowance  of  3600  for  the  purpose  of  defending  the  appeal  allowing 
alimony  and  solicitor's  feea.  On  April  17,  1941  an  order  waa  entered 
finding  the  amount  due  the  olalntlff  from  the  defendant,  by  virtue 
of  the  order  of  March  5,  1940,  and  subsequent  orders,  to  be  il,930, 
and  decreeing  that  the  plaintiff  have  execution  therefor.  At  the 
tins  of  the  entry  of  said  order  the  court  fixed  the  fee  of  ths 
commissioner  as  per  the  order  of  the  Appellate  Court  at  the  sua  of  *66. 
Don  C.  MoOowan  was  also  ordered  to  pay  an  additional  sum  of  *600  in 
connection  with  the  appeal,  and  from  this  order  defendant  again 
appealed,  contending  that  the  order  of  March  4,  1940  providing  for 
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temporary  alimony  and  solicitor1 8  fees  in  effect  was  a  nullity  by 
reason  of  the  final  decree  entered  July  3,  1940  which  disposed  of 
both  the  complaint  and  counterclaim  for  want  of  equity.  This 
court,  on  this  appeal,  held  that  the  allowances  for  alimony  and 
attorney^  fees  were  vested  right©,  and  affirmed  ths  order  of  April 
17,  1941.   (Mg Cowan  v.  MoCowan.  315  111.  App.  654.) 

while  the  second  appeal  was  pending,  the  plaintiff  orooured 
an  order  for  the  sum  of  1500  to  be  paid  by  the  defendant  McCowan 
for  attorney's  feme  and  costs  in  defending  said  appeal,  from  which 
order  defendant  prosecuted  hie  third  appeal.  And  on  motion  of 
plaintiff  this  court  entered  an  order  of  affirmance  or     appeal 
on  March  30,  1942.  On  motion  of  plaintiff,  the  chancellor  allowed 
a  further  fee  in  defending  the  third  appeal,  in  the  sum  of  210, 

The  record  shows  that  all  plaintiff  received  on  sei 
orders  was  the  sum  of  500,  for  which  she  has  given  credit  to 
defendant  on  the  amount  due  her  from  him. 

Plaintiff  began  further  proceedings  in  this  cause  in  the 
nature  of  garnishment  against  Ur.  T.  Franklin  James  and  others  to 
enforce  the  collection  of  the  amounts  due  her.  Two  Judgments  were 
entered  in  said  garnishment  proceedings  in  the  sum  of  400  each 
against  Or.  Y.  franklin  James.  Motions  were  made  by  the  garnishee  to 
set  aside  said  Judgments  and  those  motions  were  sending  at  the  time 
of  the  entry  of  the  decree  involved  in  this  appeal.  The  evidence 
dlsoloses  that  on  or  ©bout  December  22,  1939,  the  defendant  MoCowan 
and  Dr»  T,  Franklin  James  (garnishee)  entered  into  an  agreement 
wherein  the  defendant  McCowan  sold  his  medical  practice  and  equipment 
In  Chicago  to  Dr.  James  for  the  sum  of  18,000,  payable  -lf000  on 
the  exeoution  of  the  agreement  and  the  balance  at  the  rate  of  >400 
or  more  on  the  first  of  each  and  every  month  commencing  February  1, 
1940,  all  payments  to  be  made  to  the  Continental  Illinois  National 
Bank  and  Trust  Company  of  Chicago,  "for  the  credit  of  Cabot  Foundation, 
Inc.,  to  which  corporation  the  vendor  herein  does  hereby  give,  grant 
and  donate  said  purchase  price  for  the  purpose  of  effeotuating  and 
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accomplishing  its  corporate  pufposee*1.  Or  May  21,  1942,  the  plaintiff 

filed  her  petition  in  the  Superior  Court  n  ming  all  of  the  then 

partiee  in  Interest  as  respondents  or  defendants,  for  the  purpose  of 

determining  the  rights  of  the  parties  and  disposing  of  the  litigation. 

This  petition  named  as  defendants  or  respondents  the  following: 

©on  0,  MeCovan,  Cabot  Foundation,  Inc.,  Continental  Illinois  National 

Bank  and  Trust  Company,  and  f .  Franklin  James,  and  detailed  the 

various  orders  and  the  history  of  the  litigation. 

Answers  were  filed  to  said  petition  by  the  defendants 
and  also  by  Philip  Bairn  as  assignee,  who  had  secured  an  order 
permitting  him  to  intervene  in  said  proceedings.  Balm  alleged  in  his 
answer  that  he  was  an  assignee  of  the  judgment  recovered  by  plaintiff 
against  defendant  MeGowan  and  that  he  had  filed  his  assignment  of 
record,  Defendant  Mo Cowan  alleged  that  the  plaintiff  was  not  entitled 
to  amy  relief  as  she  had  assigned  the  judgment,  and,  for  the  further 
reason  that  her  bill  of  complaint  had  been  dismissed  for  want  of 
equity.  In  Dr.  James1 s  answer  and  counter-claim  he  set  up  the 
eontraet  between  himself  and  defendant  HeCowan,  also  showing  the  status 
of  the  payments  made  thereunder,  and  requested  that  the  two  Judgments 
entered  in  said  garnishment  proceeding  against  him  be  set  aside,  and 
that  the  court  settle  the  rights  of  the  partiee  to  the  contract  in 
the  money  which  he  owed  thereunder,  and  sought  the  protection  of  the 
court  in  reference  to  future  payments  under  said  contract, 

the  Cabot  Foundation  in  its  answer  alleged  its  corporate 
purposes,  and  alleged  that  the  complaint  and  countsr-oomplaint  of 
the  complainant  and  the  defendant  KeCowan  were  dismissed  for  want  of 
acuity,  and  that  the  plaintiff  had  no  interact  in  said  judgments  or 
orders  because  of  her  assignment  to  Philip  Balm,  and  prayed  that  her 
petition  be  diemieaed  and  her  prayer  therein  be  denied. 

Issues  having  bsen  Joined,  the  matter  was  referred  te 
Henry  L,  Burma*,  one  of  the  naeters  of  ths  Superior  court, 
order  of  rsferenee  provided  that  the  mastsr  wss,  "to  take  the  evidence 
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Of  said  lseues  as  oresented  by  the  parties  and  report  the  sans  to 
the  court  together  vlth  bis  conclusions  as  to  the  law  and  faot  thereon. " 
After  hearing  of  the  evidence,  the  master  filed  his  report  wherein 
he  found  that  the  plaintiff  had  assigned  her  interest  in  the  Judgment 
to  Philip  Bala;  that  the  sua  of  500  which  had  been  paid  to  the 
plaintiff  had  been  used  to  pay  the  epeoial  commissioners  fees  of 
$66;  and  that  the  balance  of  #444  had  been  applied  on  account  of  the 
$1,930  due  plaintiff,  leaving  a  balance  due  Philip  Bala  as  assignee  of 
$1,4*6  plus  6  par  eant  interest  from  April  17,  1941.  fie  further 
found  as  to  the  various  allowances  which  had  been  made  as  hereinabove 
set  forth,  including  the  garnishment  Judgments  which  were  against 
Dr.  James,  and  a&de  further  findings  as  to  the  motions  of  Dr.  James 
to  vacate  said  Judgments,  end  concluded,  "After  considering  the  evidence 
and  the  status  of  the  record,  and  after  examining  the  contract 
entered  into  by  Dr.  James  and  the  defendant  MoCowan,  that  the  balance 
of  moneys  due  under  said  contract  in  the  sua  of  4,400  is  really 
the  assets  of  Dr.  Con  C.  MoCowan.*  The  finding  of  the  master  confirmed 
the  finding  of  the  soeclal  commissioner  horsnesa  as  to  Cabot 
Foundation,  Inc.  the  master  recommended  an  order  or  decree  be  entered 
directing  Dr.  James  to  make  payment  on  the  aforesaid  contract  to 
Philip  Balm,  assignee,  until  the  sum  of  11,436  plus  interest  from 
April  17,  1941  had  been  paid;  and  that  thereafter  ha  make  payment 
to  Hallie  E.  McCowan  until  the  sum  of  £500  plus  interest  from  April  17, 
1941  should  be  paid,  and  until  the  further  sum  of  "500  plus  interest 
from  July  16,  1941  should  be  paid  to  plaintiff,  and  also  until  the 
further  sum  of  210  plus  interest  from  August  7,  1942  should  be  paid. 
The  master  attached  hie  certificate  for  fees  calling  for  the  sua  of 
$114.26. 

Object lone  which  stood  as  exceptions  to  the  master's 
report  came  on  for  hearing  before  the  chancellor,  and  on  October  29, 
1941  the  master1 s  report  was  approved  and  the  final  decree  and  order 
herein  appealed  froa  was  entered.  The  daaree  provided  after  fixing 
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th«  master's  fees  that  Dr.  Jaaes  tea  to  pay  to  Philip  Bala  the  sum  of 
"1,598.40,  being  principal  and  Interest  calculated  as  aforesaid;  that 
he  wae  to  pay  to  Hallie  E.  MeCowan  SI, 282.71  in  full  of  the  amount 
found  to  be  due  to  her  by  the  setter,  being  principal  and  Interact 
a»  aforesaid;  and  that  all  eocta  be  taxed  against  the  defendant 
NcCowaa;  and  that  the  balance  of  the  '4,400  after  payment  aa  aforesaid 
to  Philip  E.  Bala  and  Hallie  t.  MeCowan,  and  coats,  be  paid  by  Dr. 
Janes  to  Den  0.  MeCowan,  defend  ant;  and  that  the  two  Judgments  entered 
in  the  garnlahaent  proceedings  against  Pr.  Jaaes  of  -400  eeeh,  'be 
and  they  are  hereby  aerged  in  this  decree,  and  the  payment  of  the 
aaooats  called  for  by  this  decree  by  said  T.  :  ranklln  Jaaes,  shall 
satisfy  the  said  Judgments  fully  and  completely,  and,  further,  that 
the  payment  of  the  amounts  called  for  by  this  decree  shall  satisfy 
the  obligations  of  the  said  T.  Franklin  Jaaes  to  the  said  Don  G, 
neCowan  under  the  said  contract  between  the  parties,  of  December  22, 
1959,  as  referred  to  in  the  master's  report,  and  as  set  out  in  the 
pleadings  herein." 

Hie  bulk  of  the  aaount  which  had  accumulated  vas  for 
solicitor's  fees  in  defending  three  previous  appeals. 

Defendant  Don  C.  MeCowan  contends  that  the  Superior  Court 
of  Cook  County  was  without  jurisdiction  to  enter  the  Judgment  and 
decree  appealed  from,  and  that  the  contract  between  Dr.  Jaaes  and 
McCowaa  was  aade  for  the  benefit  of  Cabot  foundation,  Inc.,  a  corpora- 
tion, and  that  the  right  to  the  purchase  money  thereunder  vested  in 
Cabot  Foundation,  Inc.  upon  the  eonaumaation  of  the  contract. 

On  March  5,  1940  the  special  ceaalssioner  found  that  Sabot 
Foundation,  lac.  was  owned  and  controlled  by  defendant  MeCowan,  and 
the  same  finding  was  aade  by  Master  Barman  and  approved  by  the  chancellor 
Qotobor  23,  1942.  *e  think  this  finding  is  aaply  aupported  by  the 
evidence  in  this  record.  It  Is  clearly  shown  that  Cabot  Fauadatioa, 
Inc.,  a  corporation,  was  organised  and  carried  on  by  Dr.  MeCowan  as 
a  subterfuge  to  cover  up  the  fact  that  he  was  ths  real  owner  of  ths 
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assets  of  said  corporation,  and  that  he  had  made  a  protended  transfer 
of  hie  interest  to  said  corporation  in  order  to  evade  and  delay 
plaintiff  and  her  attorney  in  the  collection  of  the  amounts  allowed  by 
the  court  herein,  we  are  of  the  opinion,  Or.  McCowan  was  always  the 
real  owner  of  the  assets  of  Cabot  foundation,  Inc.,  and  agree  with  the 
commissioner,  the  master,  and  the  chancellor  on  this  question. 

defendant's  next  contention  is  that  the  Superior  Court  was 
without  jurisdiction  to  enter  the  Judgment  or  decree  appealed  from 
because  the  orders  had  not  been  reduced  to  judgment  and  no  executions 
had  been  issued  and  returned  wholly  or  partly  unsatisfied  and,  further, 
that  plaintiff  could  not  in  these  proceedings  avail  herself  of  Hule  35$ 
ef  the  Superior  Court  of  Cook  County,  the  petition  in  this  proceeding 
was  not  a  proceeding  under  Bule  55f  but  was  filed  under  the  general 
equity  power  of  the  court  to  enforce  orders  enter  d  in  divorce  cases. 
In  effect,  the  petition  was  for  an  order  on  defendant,  Br*  MoCowan, 
to  pay  as  provided  in  the  orders  theretofore  entered.  £nforce«ent  of 
decrees  in  divorce  eases  may  in  the  same  proceedings  take  various  forme 
such  as  contempt,  receivership,  injunction  proceedings,  etc*   MNH 
of  these  proceedings  requires  the  issuance  of  an  execution,  and  the 
aggrieved  party  may  adopt  any  legal  or  equitable  power  of  the  court 
to  procure  the  enforcement  of  Its  order  for  the  payment  of  money  in 
divorce  oases.  From  this  viewpoint  the  plaintiff  and  plaintiff *s 
assignee  had  the  right  to  invoke  the  aid  of  the  court  to  determine  the 
fact  that  Or.  MeCowan  had  or  was  possessed  of  certain  oroperty  in  the 
name  of  Cabot  Foundation,  Inc.,  a  corporation,  and,  having  so  determined, 
order  it  applied  to  the  payment  of  the  moneys  directed  by  the  court, 
to  be  paid  by  Or.  MoOowan. 

At  to  Cabot  Foundation,  Inc.,  it  had  a  full  and  fair  hearing 
before  the  court  and,  as  heretofore  held,  its  assets  were  in  reality 
the  essete  of  defendant  MeCowan* 
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Proa  the  order  appealed  f»a  it  le  apparent  that  the 
court  acted  under  Its  general  chancery  powers,  cad  It  ie  alee  plain 
that  the  petition  was  not  filed  under  Chapter  110,  section  197, 
111.  Rev.  Stats.  1941  ae  contended  fcy  defendant.  It  is  fundamental 
that  when  a  court  of  ecuity  has  Jurisdiction  of  a  case  for  one 
purpose  it  will  retain  such  jurisdiction  for  all  related  purposes 
ee  as  to  do  complete  Justice  between  the  parties.  It  nay  establish 
purely  legal  rights  and  grant  legal  remedies  m  the  sane  proceeding. 
(jtarjya  v.  strubcl.  38?  111.  21.) 

It  is  urged  that  defendant  Cabot  Foundation,  Inc.,  was 
deprived  of  its  property  without  due  process  of  lav  in  that  it  was 
deprived  of  a  right  of  trial  by  Jury,  and  that  the  proceeding  was 
a  summary  one  and  was  in  violation  of  sections  2  and  5  of  Article  II 
of  the  Illinois  constitution  and  the  Fourteenth  Amendment,  section  1, 
of  the  Constitution  of  the  United  States.  The  purpose  of  the  due 
process  clause  in  the  constitution  of  Illinois  is  to  protect  every 
cl titan  in  hie  personal  and  property  rights  against  arbitrary  action 
of  any  person  or  authority,  (a.  G.  Lydy.  Ino«  v.  The  City  of  Chicago, 
356  111.  230.)  The  essential  elements  of  due  orocess  of  law  are 
notice  to  the  defendant  and  the  opportunity  to  be  heard  In  the 
protection  and  enforcement  of  his  rights  before  a  court  of  competent 
Jurisdiction  in  an  orderly  proceeding  adapted  to  the  nature  of  the 
case.   ( Sheaf f  v,  gplndlcr.  339  111.  ©40.)  Kach  person  is  entitled 
to  notice  and  shall  have  an  opportunity  to  be  heard  and  to  enforce 
and  proteet  his  rights  before  a  court  having  power  to  hear  and 
determine  the  cause.  This  constitutes  due  prooees  of  law.  (People  v. 
Joseph  Mlosaan,  356  111.  322,)  The  clause  iapliee  administration  of 
equal  laws,  according  to  established  rules  not  violative  of  the  funda- 
mental principles  of  private  rights,  by  a  competent  tribunal  having 
Jurisdiction  of  the  ease  and  the  proceedlags,  upon  which  notice  and 
hearing  and  due  process  Is  secured  by  laws  operating  on  all  alike 
and  which  do  not  subject  Individuals  to  arbitrary  exercise  of  govern- 
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mental  powers.   (MaraJJiJt  ▼•  City  of  Chlsattc.  349  111.  422. ) 

The  record  is  barren  of  any  request  to  have  any  issue  in 
this  matter  tried  by  a  Jury,  and  the  benefit  of  the  provision  may 
be  waived,  and  It  «*•  waived  by  failure  of  the  defendant  to  raise 
any  objection  in  the  court  below.  Having  participated  in  the  proceeding 
and  failing  to  demand  trial  by  Jury,  defendants  cannot  here  raise  the 
question.  (Marshall  Field  &  Co.  v.  Industrial  Coma..  305  111.  134.) 
It  is  uniformly  held  that  in  the  absence  of  express  statutory  or 
constitutional  provisions  a  Jury  is  no  part  of  the  ehancery  system. 
(21  C.  J.  586.)  In  this  State  the  guaranty  of  a  right  to  a  Jury  trial 
does  not  extend  to  cases  of  equity  Jurisdiction,  The  revision  of 
the  constitution  of  1870  prescribing  the  right  to  &  trial  by  Jury  does 
not  extend  to  eases  in  acuity  but  is  confined  to  oases  at  law. 
Flaherty  v.  McGorm^cx,  et  ^tit  113  111.  538;  jJc&cpoh  v.  Ho  agar,  109 
111.  245;  Mar  nerd  v.  lcharda.  166  111.  466.)  «e  therefore  oonolude 
that  there  was  no  violation  of  any  rights  of  Cabot  Foundation,  Inc., 
under  either  the  State  or  Federal  constitution* 

It  is  ne*t  urged  that  by  virtue  of  assignment  to  Balm 
plaintiff  bad  no  Interest  In  the  Judgment.  However,  the  record  shows 
that  she  did  have  am  interest  in  the  proceeding,  as  there  is  due  and 
owing  to  her  in  accordance  with  the  findings  of  the  decree,  the  sua 
of  £1,282.71.   Could  counsel  for  defendant  so  complain  when  B&im, 
who  has  received  am  assignment  for  certain  moneys  from  the  olalntlff, 
which  ware  due  and  owing  by  the  defendant  or  defendants  herein,  is  not 
mew  complaining?  what  difference  does  it  make  to  the  defendants  here 
to  whom  the  money  is  to  be  paid?  Their  concern  should  be  that  they 
should  not  be  compelled  to  nay  it  twice.  Under  and  by  virtue  of  the 
decree  entered  herein  could  there  be  any  question  with  reference  to 
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the  ftp  lication  of  the  money  or  pa/sent  that  was  owed  by  the 
defendant!  herein?  Plaintiff  had  a  right  to  assign  her  Judgment  of 
money  due  her,  either  to  Bala  or  anyone  she  chose,  and  Bain  had  a 
right  under  the  act  to  come  in  and  intervene,  and  there  is  no  disoute 
on  that  point.  If  there  were  any  defense  that  either  of  the  defendants 
had  against  the  assignment  of  the  Judgment  or  the  amount  of  money 
that  was  due  they  could  have  urged  the  same  as  against  Bain, .  because 
he  took  no  greater  right  than  the  plaintiff  had  in  this  ease,  There 
being  no  complaint  on  that  score,  how  was  the  defendant  damaged  thereby? 
Certainly  we  cannot  see  that  the  assignment  affected  them  in  any  way. 
The  chancellor,  in  his  decretal  order,  amoly  protected  the  defendants 
herein  so  that  they  would  not  be  compelled  to  pay  again  the  amount  due, 

•*e  feel,  after  a  careful  examination  of  the  record,  the 
testimony  offered  before  the  special  commissioner  and  master  of  the 
Superior  Court,  and  the  decretal  order  appealed  from#  that  the  only 
conclusion  we  can  come  to  is  that  the  defendants  had  a  full  and  fair 
hearing,  and  that  the  decree  and  order  appealed  from  were  just  and 
correct. 

Other  points  raised  by  defendants  have  been  settled  on 
former  appeals. 

It  is  therefore  ordered  that  the  decree  entered  on 
October  £3,  1942  be,  and  the  same  is  hereby*  affirmed* 

DECREE  AFfXRNED. 

WME,  *.J.f  AND  KILEY,  J.  CONCUR. 
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MR.  JUSTICE  LfTPE  mt  I       THt  O^IUIOM  0*  THE  CO0ST7 
The  plaintiff  filed  hie  comolaint  alleging  that  he  It  a 
stockholder  of  the  Illinois  Iowa  Power  Company,  a  corporation, 
one  of  the  defendants  herein,  and  as  suoh  Instituted  this  suit 
for  and  on  behalf  of  the  corporation  to  recover  from  the  other 
defendants,  who  were  or  had  been  its  of floors  and  directors, 
certain  funds  which,  it  was  alleged,  said  defendants  had  caused 
the  corporation  illegally  and  unlawfully  to  pay  out  and  expend* 
The  defendants  filed  their  motion  to  dismiss  the  complaint  on 
several  grounds,  one  of  which  mul  that  the  complaint  <3id  not  state 
a  oause  of  action.   rvubseoueatly,  the  Plaintiff  filed  a  supplements! 
amendment  to  his  complaint  and  later  an  amendment  thereto, 
mot i on  of  defendants  to  dismiss  was  allowed  to  stand  to  the 
complaint  as  supplemented  and  amended,  and  upon  a  hearing  of  said 
motion  to  dismiss  the  court  entered  a  decree  sustaining  the  motion 
and  dismissed  plaintiff's  complaint  as  so  supplemented  and  amended. 
Plaintiff,  thereupon,  took  an  appeal  to  the  Supreme  Court,  which 
transferred  the  appeal  to  this  court.   (381  111.  622.)  y 

Hie  complaint  alleges  that  olaintiff  had  been  an  original 
stockholder  of  the  Illinois  Iowa  Power  Company  since  January  19, 
1937,  and  Is  etill  the  owner  of  said  stock;  th*t  the  eoroorate 
defendant  was  organised  under  the  laws  of  the  State  of  Illinois; 
thftt  the  individual  defendants  were  its  offloers  and  direotore, 
as  follows:  Allen  Van  *yek,  ftrmma  ent,  f.  a.  Sutherland,  Secretary, 
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M.  «.  Johnson,  Treasurer,  d.  P.  Borsehel,  Irector,  A.  C.  Hall, 
Director,  M.  L.  Hamley,  Director,  «.  s.  Hlght,  Director,  J.  H. 
Keys,  Director,  C.  A.  Lcland,  Director,  and  A.  P.  Titus,  Director; 
that  on  &ecember  3,  1940,  an  indictment  was  returned  by  the  arand 
Jurors  of  the  United  States  of  America  In  the  district  c^urt  of  the 
United  states  within  the  Southern  Division  of  the  Southern  District 
of  Illinois  against  Illinois  Iowa  Power  Company,  the  corporate 
defendant  herein,  against  the  Missouri  Power  *  Light  Company,  not 
a  defendant  in  this  cause,  and  against  Henry  L.  Hamley,  James  0. 
Mortimer  and  Aura  C.  Hall,  who  are  defendants  in  this  cause;  that 
said  indie taent  charged,  among  other  things,  th  t  the  said  Illinois 
Zowa  Power  Company,  James  Q.   Mortimer,  Henry  L.  Hmmley  and  Aura  . 
Sail,  as  officers  and  directors  of  the  Illinois  Iowa  Power  Company, 
entered  into  a  conspiracy  to  commit  offenses  against  ths  United 
States  of  America  in  unlawfully  and  willfully  mailing  contributions 
as  defined  in  the  Public  Holding  Company  Act  of  1935  in  connection 
with  the  candidacies,  nominations,  elections  and  appointaents  of 
persons  for  and  to  the  offices  and  positions  in  the  government  of  the 
State  of  Illinois,  political  subdivisions,  agencies,  authorities  and 
Instrumentalities  of  the  State  of  Illinois,  nolltlcal  parties  and 
committees  and  agencies  of  political  parties-,  by  the  use  of  the 
United  States  malls,  means  and  Instrumentalities  of  Interstate  Commerce, 
and  otherwise  in  violation  of  eotion  IS  (n)  of  Public  Utility  Holding 
Coaoany  Act  1935;  and  that  the  defendants  In  paid  indletmsnt  r  cured 
moneys  from  the  corporation  by  fraudulent  devices  (oltlng  instances 
of  ?aae)  and  using  the  money  so  obtained  to  make  said  contributions* 

The  complaint  further  alleged  that  on  October  22,   1941, 
the  Illinois  Iowa  Powsr  Company,  through  its  corporate  officers,  filed 
a  plea  ef  guilty  to  s  id  indictment  and  by  arrangements  with  the 
United  states  Attorney,  the  criminal  prosecution  was  polls  a roamed 
against  ths  individual  defendants,  Henry  1.  Henley,  James  D.  Mortimer 
and  Aura  ft.  Hall;  the  Illinois  Iowa  Power  Com  any  was  adjudged 
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guilty  of  the  of fenees  enumerated  la  said  Indictment  and  was  directed 
to  pay  a  fine  of  6000  end  costs,  which  more  fully  appeared  in  the 
copy  of  the  plea  end  In  the  copy  of  the  order  adjudging  said  Illinois 
Iowa  Power  Company  guilty,  which  said  eooiee  were  attached  as  exhibits 
to  said  complaint,  fhe  complaint  further  stated  that  the  defendants 
who  are  officers  of  said  Illinois  Iowa  *»©wer  Gom^any  should  account 
to  said  cor  oration  for  all  the  funds  which  they  Illegally  distributed 
in  the  manner  and  form  as  charged  in  said  Indictment j  that  the  entry 
of  the  plea  of  guilty  by  :  ai«  corporation  cud  the  dismissal  of  the 
prosecution  against  the  lailYidmol  defendants  in  Bald  indictment  was 
to  the  damage  and  injury  of  Plaintiff  and  to  other  stockholders  of 
©aid  corporation  similarly  situated;  that  a  corporation  can  act  and 
speak  only  through  its  officers  and  directors,  and  the  crimes  that 
were  co. -aaitted  to  which  the  corporate  officers  had  confessed  on  behalf 
of  said  corporation  were  not  actually  committed  by  the  corporation 
but  by  the  individual  defendants  named  in  the  complaint  who  were  and 
are  Its  officers  and  directors;  that  they  acted  on  its  behalf  and 
should  be  called  upon  to  pay  the  fine  imposed  upon  said  corporation. 
The  complaint  further  alleged  that  plaintiff  had  made  no  demand  on 
the  Board  of  lrectors  or   on  the  officers  tf  Bold  eomorption  to  take 
action  mmoa  said  matters  for  the  reason  tfcftt  any  such  demand  would 
be  Idle,  futile  and  nugatory. 

The  complaint  prays  a  full  discovery  of  all  the  faets  and 
circumstances  and  things  alleged  in  the  indictment  referred  to  in 
the  complaint;  th«t  the  individual  defendants  account  for  all  meneys 
received  and  disbursed;  that  they  account  for  all  moneys  naid  out 
In  defease  of  the  prosecution  of  said  Indictment;  and  that  the 
In  mdual  defendants  be  held  liable  for  all  such  moneys  received 
and  disbursed  and  paid  out  in  said  defense. 

After  the  filing  of  the  complaint  the  plaintiff  by  leave  of 
court  filed  a  supplemental  amendment  to  the  complaint  which  alleged 
that  embedment  to  the  filing  of  the  complaint  the  plaintiff,  on 
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February  27,  1942,  addressed  a  communication  to  all  of  the 
defendants  whereby  certain  requests  vara  made  which  include  a  request 
that  defendants  sup  ly  tha  data  concerning  tne  tern  of  office  held 
toy  each  of  the  defendants,  either  ae  officer  op  director,  co  menclng 
with  the  year  195?  to  the  date  of  «aid  letter;  and  the  information 
with  ref  reuse  to  s«se  as  furnished  by  defendants'  counsel  was  set 
up  in  the  supplemental  amendment. 

By  Mi  amendment  to  said  Supplemental  Amendment  it  vas 
alleged  that  the  resolution  authorizing  counsel  to  olead  the 
corporation  guilty  was  sdopted  at  the  suggestion  of  the  counsel  named 
in  the  resolution  under  the  arrangement  to  relieve  the  corporate 
officers  and  directors  from  their  crises  and  penalties,  and  to  foist 
upon  the  corporation  the  pencil tee  for  the  crimes  committed  by  the 
corporate  officers  and  directors,  and  to  burden  it  vith  the  expenses, 
liability  and  responsibility;  th&t  it  was  the  duty  of  the  directors 
to  defend  said  indictment;  to  use  ordinary  diligence  in  the  management 
of  the  corporate  affairs,  and  that  they  were  guilty  of  negligence  in 
falling  to  use  diligence. 

In  the  supplemental  amendment  it  was  further  alleged  that 
"plaintiff  is  informed  and  verily  believes  the  information  to  be 
true,  that  the  matters  and  things  charged  in  the  indictment,  which 
was  nade  a  cart  of  the  complaint,  were  in  fact  true*" 

In  the  motions  of  the  defendants  to  dismiss  the  complaint 
ac  supplemented  and  amended,  the  unconstitutionality  of  the  Public 
Utility  Holding  Company  Act  of  1935  was  rellsd  upon  as  one  of  ths 
grounds  for  the  dismissal.  The  Supreme  Court  in  its  opinion, 
directing  transfer  of  he  cause  to  this  court,  steted  that  no  reason 
was  set  out  by  the  chancellor  for  the  ruling  and  that  nothing 
appeared  in  the  record  to  indicate  that  he  passed  upon  the  constitu- 
tionality of  the  Act.  upon  oral  argument  of  this  ease  the  question 
of  ths  constitutionality  of  said  Act  was  waived,  so  that  it  le  not 
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neoees&ry  for  this  court  to  pass  upon  that  question. 

The  questions  raised  by  the  notions  of  the  defendants  are 
(a)  that  the  complaint  does  not  state  a  -cause  of  aotion  a^&lnst 
any  of  the  defendants,  and  (b)  that  a  demand  should  have  been  made 
by  plaintiff  upon  the  direetors  and  shareholders  of  the  ooroorate 
defendant  for  the  institution  of  proceedings  against  the  defendants, 
and  the  famts  alleged  by  his  in  the  oomolaint  as  supplemented  and 
amended  are  ineuffielent  to  excuse  the  staking  of  such  demand, 

An  analysis  of  the  complaint  as  supplemented  and  amended 
s  owe  that  it  is  alleged  that  an  indictment  was  returned  against 
the  corporate  defendant  and  the  individual  defendants,  Janes  B. 
Mortimer,  Henry  L,  Henley  and  Aura  6.  Hall,  and  the  allegations  of 
the  indictment  are  set  out  in  detail  in  the  complaint,  and  a  eopy 
of  said  indictment  is  attached  to  the  oanolalnt  ms  amended,  but 
nowhere  in  the  eomplaint  or  in  the  supplemented  amendment  as  amended 
is  there  any  allegation  that  the  defendants,  or  any  of  them  (1) 
arranged  with  attorneys  employed  by  the  Illinois  Iowa  Power  Company 
to  receive  legal  fees  and  retainers  from  said  corporation,  for 
actual  or   purported  legal  services,  with  the  understanding  that  a 
\  oortion  of  said  legal  fees  and  retainers  would  be  secretly  refunded 
in  currency  to  any  of  said  defendants  or  that  any  such  refunds  were 
in  fact  made  to  amy  of  the  defendants;  (?)  caused  oereons  employed 
by  the  Illinois  Iowa  Power  Company,  at  agreed  salaries,  to  receive 
amounts  from  said  corporation,  purportedly  as  salaries,  but  in 
amounts  in  excess  of  their  agreed  salaries,  with  the  understanding 
that  the  sums  in  excess  of  such  agreed  salaries  of  such  persons  would 
be  seoretly  refunded  in  currency  by  said  persons  to  any  of  the 
defendants,  or  that  any  suoh  payments  were  in  fact  made  to  any  of 
the  defendants;  (3)  arranged  with  contractors  employed  by  «aid 
Illinois  Iowa  Power  Company,  for  such  contractors  secretly  to  refund 
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In  currency  to  any  of  the  defendants,  in  the  guise  of  ur;>orted 
personal  loans  to  any  of  the  defendants,  and  otherwise,  portions 
of  the  amounts  paid  to  such  contractors  toy  said  corporation,  for 
their  services  as  sunn  contractors,  or  th-st  any  such  refunds  were 
in  fact  so  made;  (4)  arranged  with  persons  employed  by  said  Illinois 
Iowa  Power  Company  to  submit  bills  to  said  corporation  for  ur  orted 
expenses,  for  fraudulent,  fictitious  and  inflated  amounts  in  excess 
of  the  amounts  due  such  persons  for  expenses  actually  incurred  by 
them  on  behalf  of  said  corporation,  with  the  understanding  that 
the  sums  in  excess  of  the  amounts  due  to  such  persons  for  actual 
expenses  would  be  itemretly  refunded  in  currency  by  said  persons  to 
said  defendants,  or  that  any  uneh  toss  **re  in  fact  paid  t©  any 
of  the  defendants. 

There  are  in  fact  no  allegations  in  the  complaint  as 
supplemented  and  amended  which  set  forth  any  of  the  facts  described 
in  the  indictment  as  having  in  fact  been  done  or  committed  by  any 
of  the  defendants.  As  the  plaintiff's  pleading  stands,  there  is  a 
mere  allegation  of  the  return  of  the  indictment  and  the  various 
allegations  made  In  the  indictment.  There  is  no  allegation  that  the 
facts  as  alleged  in  the  indictment  actually  happened  or  that  the 
defendants  in  the  indictment  actually  did  the  acts  therein  set  forth. 
The  allegation  in  paragraph  3  of  the  Supplemental  Amendment  to  the 
Complaint  that  "plaintiff  is  informed,  and  verily  believes  the 
information  to  be  true,  tfcnt  the  matters  and  things  charged  in  the 
indictment,  which  is  made  a  part  of  the  complaint,  are  in  fact  true," 
is  merely  an  allegation  of  the  belief  of  the  plaintiff  that  the  facts 
alleged  in  the  indictment  are  true.  This  is  not  an  allegation  that 
said  facts  actually  are  true.  In  Hulse  v.  Wash.  332  111.  500,  507, 
ths  eoart  said,  "An  averment  that  the  oleader  is  Informed  and  believes 
certain  facts  are  true  is  not  eouivalent  to  an  averment  that  suoh 
facts  are  true  and  •  •  ♦  the  former  averment  is  iaorooer  and  fatally 
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defective  because  an  Issue  on  eueh  an  averment  merely  challenges 
the  existence  of  such  information  and  belief  and  not  the  truth  or 
falsity  of  the  facte  to  which  reference  Is  made.*  Xn  murphy  ?. 
^urshy.  1M  111.  360,  366,  the  court  said,  "A  mere  statement  that 
the  olalntiff  is  informed  and  believes,  outs  in  issue  only  hie 
information  and  belief,  ana  not  the  truth  or  falsity  of  the  facts 
thus  referred  to.* 

The  attaching  of  the  indictment  to  the  complaint  as  an 
exhibit  did  not  take  the  olace  of  allegations  of  facts  which  would 
show  a  liability  upon  the  part  of  the  defendants.  The  indictment 
could  not  be  received  in  evidence  against  the  individual  defendants 
as  proof  that  they  did  the  sets  set  forth  in  the  indictment,  and 
it  follows  thst  the  attaching  of  a  copy  of  the  indictment  to  the 
comolaint  could  not  make  the  allegations  in  the  indictment  allegations 
that  the  defendants  in  the  indictment  did  the  ants  set  forth  in 
the  indictment. 

Plaintiff  contends  that  in  paragraph  6  of  his  complaint, 
it  Is  alleged  "that  a  corporation  can  act  and  speak  only  through 
its  corporate  officers  and  directors,  and  the  crimes  that  were 
committed,  to  which  the  corporate  officers  have  confessed  on  behalf 
of  the  corporation,  were  not  actually  committed  by  the  corporation 
but  by  the  defendants,  its  officers  and  directors,  who  acted  on  its 
behalf*1,  and  that  in  the  supplemental  amendment  as  amended  the 
allegations,  which  are  similar  In  form  to  the  above,  constitute  allega- 
tions that  the  acts  charged  in  the  indictment  have  beam  in  fact 
committed  by  the  defendants.  We  cannot  agree  with  this  contention. 
A  pleading  mu  t  contain  direct  and  positive  averments  of  fast  and  not 
averments  which  can  only  be  considered  averments  of  fact  by  Inference. 
The  allegations  referred  to  are  Indirect  and  not  positive,  and  can 
not  be  held  to  be  averments  of  the  character  and  kind  required  in 
pleadings  in  the  courts  of  this  state.   (Babcoek  v.  Chicago  Hallways  Co.. 
326  111.  16$  wallaoh  v.  Billings.  277  111*  218.) 


i 

the  allegation  that  a  olea  of  guilty  m  filed  by  the 
corporation  ur?uant  to  a  resolution  of  the  Board  of  oirectora  of 
the  corporation  does  not  state  a  cause  of  action  againat  the 
defendants,  even  though  the  plaintiff  alleges  that  the  corporation 
was  not  guilty  of  the  acts  charged  In  the  indictment  and  that  the 
individual  defendants  were  in  fact  guilty  of  the  crimes  referred 
to  in  the  indictment.  Any  criminal  charge  or  conviction  thereof 
against  a  cor     ion  must  always  he  ba&ed  upon  acta  of  its  officers 
or  agents  Because  the  eorp erotica  can  only  act  through  its 
officers  or  agents.  Under  the  contention  of  counsel  for  Plaintiff 
a  corporation  is  never  itself  guilty  of  a  criminal  act,  but  its 
officers  and  agents  are  the  ones  who  are  guilty.  This  amounts  to 
a  claim  that  a  corporation  can  never  be  found  guilty  of  a  crime, 
but  no  citation  is  necessary  to  show  the  fallacy  of  this  contention. 
A  corporation  can  be  convicted  of  a  crisis  by  reason  of  aots  of  its 
officers  and  agents,  and  it  follows  that  the  board  of  direotors  of 
a  corporation  could  legally  pass  a  resolution  authorising  its 
attorneys  t-  enter  a  plea  of  guilty. 

Hone  of  the  directors  of  the  corporate  defendant  who 
passed  the  resolution  were  defendants  in  the  indict  ent.  Hall,  Hanley 
and  Mortiaer  were  not  directors  at  the  tiae  the  resolution  to  enter 
a  plea  of  guilty  was  passed,  fhe  directors  who  passed  the  resolution 
were  vested  with  full  authority  under  the  laws  of  this  State  to 
handle  the  affairs  of  the  corporation,  and  they  had  the  power  to  pass 
sueh  resolution.  In  their  best  judgment  they  had  the  right  to  say 
that  it  was  in  the  best  interests  of  the  corporation  to  enter  a  plea 
of  guilty;  they  may  have  considered  that  a  criminal  trial,  even 
though  resulting  in  an  acquittal,  would  be  aore  injurious  to  the 
business  of  the  corporation  than  to  enter  a  plea  of  s^uilty  with  an 
attendant  fine  of  5000;  they  any  have  considered  that  the  expense 
of  defending  the  corporation  in  the  trial  of  ths  indictment  would 
xr   exceed  the  amount  of  the  fine;  they  may  have  considered  that  the 
operation  and  atten  anee  at  the  trial  of  executive  officers  of 
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the  corporation  might  result  In  a  serious  detriment  to  the  business 
affairs  of  the  corporation  because  of  their  inability  to  attend  to 
important  executive  affairs  of  the  corporation;  and  they  may  have 
had  other  legitimate  reasons  for  feeling  that  it  ■?'»£  for  the  best 
interests  of  the  corporation  th-  t  "he  ending  indictment  be  disposed 
of  promptly  and  with  as  little  expense  as  possible,  fa  review  the 
resolution  time  passed  by  the  directors  of  the  corporation,  under 
the  facts  and  circumstances  presented  by  the  complaint  and  to  hold 
thst  the  aireetors  became  liable  for  the  vote  they  cast  on  this 
Question  would  effectually  prevent  any  corporation  director  fron 
voting  that  a  plea  of  guilty  be  entered  in  any  criminal  action  ts&en 
against  hi?  corporation,  because  his  mere  acquiescence  In  such  -lea 
would  subject  hia  to  the  financial  liability  of  any  fine  that  might 
be  assessed  against  the  corporation  on  its  plea  of  guilty.  Under 
our  modem  system  of  lew,  federal  and  State,  there  are  many  penalties 
that  may  be  assessed  against  corporations  for  violation  of  anti- 
trust laws,  sales  In  violation  of  maximum  orieee  established  under 
O.P.A.  Regulations,  failure  to  maae  returns  required  by  the  Government, 

and  a  multiplicity  of  others.  It  would  establln    angerous  precedent 

acting  In  good  faith 
to  hold  that  any  director/who  authorised  a  plea  of  guilty  or  acquiesced 

in  a  penalty  assessed  la  any  of  theee  proceedings  would  incur  s  personal 

liability  by  so  voting  for  acquiescence  in  court  action  with  reference 

te  same. 

The  board  of  directors  of  a  corporation  duly  elected  and 
constituted  Is  entrusted  with  the  management  of  the  affairs  of  the 
corporation,  and  such  director*  may,  so  long  as  they  are  exercising 
their  bona  fide  Judgment  in  their  discretion,  vote  for  a  resolution 
with  reference  to  any  criminal  or  civil  case  In  which  the  corporation 
is  s  Darty.  v*e  are  satisfied  that  the  allegations  of  the  ooaplaint 
as  aaoadod  and  supplemented  (disregarding  the  conclusions  of  the 
pleader)  do  not  allege  sufficient  facts  to  show  any  liability  uoon  the 
part  of  the  directors  of  the  defendant  corporation,  through  their 
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vote  authorising  the  olea  ot   guilty  in  the  indictment  returned 

against  the  corporation. 

with  reference  to  the  elaim  of  negligence  against  the 
defendants  who  are  or  were  directors,  we  are  satisfied  that  the  ooaplaint 
as  supplemented  and  amended  did  not  set  forth  a  cause  of  action 
against  such  defendants* 

We  have  also  considered  the  question  of  the  failure  of  the 
plaintiff  to  make  a  demand  upon  the  directors  of  the  corporation  to 
institute  suit  against  Mortimer,  Haaley  and  Hall  to  recover  moneys 
claimed  to  have  been  fraudulently  taken  by  them  from  the  corporation. 
At  the  time  the  plea  of  guilty  was  authorised  by  the  directors, 
Mortimer,  Manley  and  Hall  were  not  directors,  and  w*  have  held  that 
the  remaining  director?  could  ^roierly  in  their  discretion  pass  euch 
a  resolution  as  they  did  pass  without  rendering  the  directors  who 
voted  in  favor  of  said  resolution  personally  liable  for  any  fine 
th  t  might  be  assessed  against  the  corporation.   lnce  these  directors 
were  not  liable  for  any  moneys  claimed  to  have  been  taken  by  Mortimer, 
Hanley  and  Hall,  it  cannot  be  ?aid  that  they  were  so  interested  in  the 
matter  that  they  could  not  exercise  their  Judgment  upon  a  proper 
demand  as  to  whether  suit  would  or  would  not  be  Instituted. 

There  is  no  allegation  that  he  persons  who  were  directors 
of  the  corporation  at  the  time  plaintiff  instituted  his  suit  committed 
or  participated  in  any  of  the  acts  alleged  to  have  been  committed  in 
the  indictment,  or  even  that  such  directors  had  knowledge  MP  notice 
thereof.  Under  these  circumstances  it  was  incumbent  upon  plaintiff 
to  make  a  demand  upon  the  directors  of  the  defendant  corporation  that 
they  institute  suit,  before  Plaintiff  could  legally  sue  in  behalf 
of  the  corooretion.   (Hawes  v.  Oakland. 104  U.S.  460;  Lucking  v.   elano. 

129  t   (2d)  282.) 

The  decree  of  the  Superior  Court  In  dismissing  the  complaint 

was  correct  and  its  action  in  that  regard  should  be  and  is  affirmed. 

apt-irked. 

BURKE,    IV J.    AN!    tlUZ,    J.    CONGUV 
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STAMDARD  OIL  OOMPAMX,  a  corporation,   >        ^L  F80M 

) 

Appellee,  ) 

) 
V. 


CARTAGE  OOMPAMX,  I«C.#  *>, 

Appellant. 

M  .  JUSTICE  LOPE  [T. 

The  Standard  Oil      y,  plaintiff  herein,  instituted 
suit  in  the  Municipal  Court  of  Chicago  against  the  defendant,  Globe 

Sompany.  The  claim  of  the  Plaintiff  is  that  it 
delivered  gasoline  to  the  defendant.   The  defendant  denied  the  sale 
and  delivery  of  any  gasoline.  Upon  the  trial  without  a  jury  the 
oourt  entered  a  judgment  against  the  defendant  for  the  sua  of 
13,417.08.  This  appeal  followed. 

The  ouestlcns  presented  are  (1)  whether  there  is  any 
evidence  in  the  record  which  shows  a  sale  and  delivery  of  gasoline 
to  the  defendant,  and  (?)  whether  there  was  an  account  stated 
between  the  oar ties. 

In  May  of  193$,  Globe  c>aragee,  Inc.,  a  corporation  (not 
a  party  to  this  suit),  was  enga-  ed  in  the  general  garage  business 
in  Chicago,  selling  oil,g«sftllns,  eto.  Plaintiff  solicited  Globe 
Garages,  Inc.,  for  the  purpose  of  selling  it  gasoline.  In  the 
eourse  of  the  conversation,  it  developed  that  there  was  some  Question 
as  to  the  credit  rating  of  said  Glebe  Garages,  Inc.,  and  as  to 
sales  tax.  It  was  agreed  that  the  sale  of  gasoline  would  be  made 
to  the  defendant  Globe  Cartage  Company,  Inc.,  Monark  Motor  freight 
System,  Inc.,  and  Hancock  Truck  Lines,  Inc,  and  that  the  sales 
would  be  made  direct  to  these  operating  companies,  and  that  deliveries 
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would  bt  ■*£•  to  them  seriatim  and  thus  save  the  sales  tax  which 
would  have  to  he  oaid  If  Globe  aarages,  Inc.  (whioh  furnished 
garage  space  to  the  operating  companies)  bought  the  gasoline  and 
in  turn  sold  it  to  eaoh  of  these  companies.  The  arrangement  was 
agreed  upon  and  in  accordance  therewith  this  procedure  was  followed. 

The  reeord  discloses  thst  Major  A,  Riddle,  president  of 
Globe  Garage*,  Inc.,  wae  also  president  and  treasurer  of  Globe 
Cartage  Company,  but  was  not  financially  interested  nor  an  officer 
of  either  H&neoak  Truck  Lines  or  Monark  Motor  Freight  System,  Inc., 
in  May,  1938, 

On  February  28,  1941,  Olobe  Parages,  Inc.  discontinued 
business,  and  Monark  Motor  freight  System,  Inc.  assumed  its  assets 
and  liabilities,  at  which  time  there  wae  money  due  and  owing  plain- 
tiff for  merchandise  sold  and  delivered,  The  evidence  shows  that 
after  Monark  Motor  Freight  ystem  took  over  the  assets  and  obligations 
of  Globe  Garages,  inc.,  Monark  and  olaintlff  agreed  upon  a  plan  to 
pay  the  outstanding  amount  due.  It  was  accordingly  arranged  that 
when  a  car  of  gasoline  wae  purchased  in  the  future,  payment  was  to 
be  made  of  the  amount  of  the  car,  but  credited  to  the  oldest  car 
outstanding  on  the  books  and  heretofore  charged  to  either  Haneook 
Truck  Lines  or  Globe  Cartage  Company,  slug  s  cent  or  a  cent  and  a 
half  a  gallon  to  liquidate  the  account  more  readily.  As  to. the 
items  of  purchases  on  July  8ft,  1941,  in  the  amount  of  ?1031,£4, 
August  4#  1941,  of  $1032,6*,  August  13,  1941,  of  1033.80,  and 
August  27,  1941,  at    102^.80,  the  record  clearly  shows  that  the 
orders  were  made  by  Monark  Motor  Freight  System,  Inc.  This  is 
further  evidenced  by  the  exhibits  in  the  reeord  and  by  the  payments 
that  were  made  at  the  time  of  Paid  orders,  which  were  applied  to 
the  old  account  in  accordance  with  the  understanding  of  July,  1941, 
except  the  check  from  clobe  Oarages,  Inc.  dated  August  2,  1941, 


s 


■ 


doa*  of  Jx  fcJCet  ni 


■ 


ft 


,j*fXona.»«.fwQ 


»MI    91«tf    1titf 


r 


t>^;'''!;,n    l4tl      M*1    iMMM    Mtf    o'   i«    *' 


9 

It  was  tb«  duty  of  the  plaintiff  to  see  that  deliveries 
of  gasoline  sold  were  made  to  the  ©articular  one  of  the  three 
com  sanies  to  which  a  sale  was  made. 

«c  alee  notice  from  the  record  that  the  original  billing 
at  to  one  of  the  items  in  controversy  was  to  Monark  Motor  Freight 
System,  Inc.,  and  this  billing  vas  received  by  Monarfc  on  July  30, 
1941  and  vas  made  by  the  plaintiff  after  It  had  received  a  purchase 
order  fre*  Monark  dated  July  21,  1941,  and  that  this  shipment  vas 
Made  by  plaintiff  on  July  28,  1941.  However,  we  find  that  thereafter 
a  corrected  invoice  was  made  by  plaintiff,  showing  defendant  as  the 
purohaeer  of  the  gasoline  shipped,  this  corrected  Invoice  was  dated 
August  ?,  1941,  after  there  had  been  a  meeting  of  the  creditors  of 
Monark  held  on  August  5,  1941  attended  by  plaintiff's  credit  manager. 

the  evidence  further  showed  that  the  remaining  invoices 
whleh  were  billed  to  defendant  were  based  on  purchase  orders  from 
Monark  and  one  of  the  Invoices  carried  the  Monark  purchase  order 
number  4914,  these  Items  were  shipped  by  plaintiff  upon  receipt  of 
purchase  orders  accompanied  by  checks  of  the  Monark  Motor  Freight 
System,  Inc.,  In  accordance  with  the  understanding  between  the  parties 
In  July  of  1941. 

the  only  evidence  of  actual  delivery  of  the  gasoline  to  the 
defendant  consisted  of  an  account  of  the  plaintiff  in  its  books 
shoving  s  charge  to  the  defendant  for  this  gasoline,  a  tank  wagon 
contract  between  the  parties,  and  three  way»bills  which  were  merely 
receipts  for  empty  ears  which  were  picked  up  at  the  swltohtraek  of 
the  American  Terminal  Company  and  which  was  the  address  of  the 
terminal  of  Monark  Motor  Freight  System,  Inc.  and  not  of  the  defendant. 
There  was  me  evidence  brought  or  addueed  by  plaintiff  of  any  purehaee 
erdere  signed  by  the  defendant  for  the  particular  items  of  gasoline 
in  controversy,  nor  did  It  produce  or  offer  in  evidence  any  reoeipt 
signed  by  the  defendant  or  anyone  acting  for  it,  nor  wae  there  any 
evidenoe  of  actual  delivery  of  the  gasoline  in  question  to  the 
defendant* 
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The  burden  of  proof  wet  upon  the  plaintiff.  We  ere 
satisfied  that  it  failed  to  Drove  sale  and  delivery  t©  defendant  of 
the  gasoline  in  Question,  and  that  the  finding  of  the  trial  court  on 
the  question  of  sale  and  delivery  is  manifestly  against  the  weight 
of  the  evidence. 

On  the  question  of  an  account  stated,  if  there  was  no 
sale  or  delivery  of  the  gasoline  in  Question  to  the  defendant, 
there  could  he  no  account  stated  between  the  parties.  (James  P.  11  Haas. 
etc.  v.  Joecoh  Krua.  197  111.  Aop.  483.) 

to  the  validity  and  accuracy  of  plaintiff* s  account.  The  rule  that 
an  account  which  had  been  rendered  and  to  whleh  no  objection  had 
been  aade  within  a  reasonable  tine  is  to  be  regarded  as  adaitted  by 
the  party  charged  ae  prima  facie  correct,  assumes  that  there  was  soae 
indebtedness  between  the  parties,  for  there  can  be  no  liability  on 
an  account  stated  If  no  liability  in  fact  exists,  and  the  aero 
presentation  of  a  claim,  although  not  objected  to,  cannot  of  itself 
create  a  liability.  (1  Aa.  Jur.  282.)  An  account  stated  cannot  be 
aade  the  Instrument  to  create  an  original  liability;  it  merely 
determine?  the  amount  of  the  debt  where  liability  previously  existed. 
(Sonley  v.  National  House  Furnishing  Co..  292  111.  App.  558.) 

There  was  set  sufficient  evidence  in  the  record  to  warrant 
a  finding  of  ail  account  stated  between  the  parties. 

There  is  no  need  to  oass  upon  the  other  questions  presented, 
in  view  of  our  holding, 

for  the  reasons  hereinabove  given,  the  Judgment  of  the  trial 
court  is  reversed  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  the  views  herein  expressed, 

JUDGMENT  R«TXH3«D  AND  'EMANDED. 
1VWE,  F.J.  AND  KILEY,  J.  CONCUR. 
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VALERIA  KBCIA,  &  minor,  by  ARTGII     ) 

tBCXA,  her  father  and  next  friend,   )       L  from 

Apoellant, 

▼• 

KARRI  ROSSRfUUL  d.b.a.  Sterling 
Material  Smpoly  Company,  and 
SAN  TOMES, 

Apoelleei. 


an.  tvmm  %m   OSLIT^BP  THK  I  COOHT 

OK    HEASIRO, 

This  ie  a  suit  by  plaintiff,  a  minor,  to  recover  for 
personal  injuries  alleged  to  have  been  caused  by  a  truck  owned 
by  defendant  Harry  Rosenfield,  d.b.a.  sterling     ly  Company, 
and  driven  by  defendant  as  Jones  Its  employee,  on  or  about 
July  1?,  1941,  on  Roman  Avenue  at  or  near  23rd  street  In  the 
city  of  Chicago,  Illinois,  the  first  count  of  the  complaint 
oharges  ordinary  negligence  and  the  second  count  char     nton 
and  willful  conduct  in  the  operation  of  a  truck  through  a  built-up 
residential  section  of  the  city  of  Chicago,  defendant e  answered 
denying  the  material  nllmgmtimaf.  of  the  complaint  and  admitted 
ownership  and  operation  of  the  truck. 

The  cause  was  tried  by  a  Jury  which  returned  a  verdict 
of  not  guilty.  Judgment  was  entered  thereon,  from  which  this 

appeal  followed. 

The  record  shows  that  the  plaintiff  was  a  ohlld  of 
upwards  of  Sevan  ysars  of  age  at  the  time  of  the  occurrence  and 
that  the  accident  la  <me  tion  occurred  on  lawyer  Avenue  instead 
of  on  Homan  Avenue  as  aliened  in  the  complaint,  and  that  the 
neighborhood  wherein  thit  aeeident  oc  urred  is  a  built-up 
residential  neighborhood* 
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Summarizing  the  contentions  of  plaintiff,  shs  contend! 
that  the  court  erred  (1)  In  denying;  the  motion  for  new  trial, 
alleging  that  tha  verdict  «M  against  the  weight  of  the  evidence; 
(2)  that  certain  instruction©  were  erroneous;  and  (3)  that  the 
conduct  of  defendant1  e  attorney  in  Interrogating  wlalntiff,  as 
veil  ae  his  argument  before  the  Jury,  was  improper. 

The  evidence  In  this  case  discloses  that  Valeria  Kuela, 
the  plaintiff,  residing  at  2214  South  Sawyer  Avenue,  was  on  her 
way  to  the  store  located  on  the  corner  of  23rd  street  and  Sawyer 
Avenue*  She  proceeded  south  on  the  west  side  of  Sawyer  'venue  to 
shout  the  middle  of  the  block,  and  attempted  to  erost  ths  street 
in  am  easterly  direction,  in  doing  so  she  came  in  contact  with 
a  northbound  truck  driven  by  defendant  3am  Jones.  Ifce  injuries 
received  by  the  plaintiff  necessitated  the  care  and  attention  of 
a  physician  from  July  21,  1941  to  March  19,  1942. 

She  record  shows  that  at  the  time  plaintiff  left  the 
sidewalk  in  her  attempt  to  cross  the  street,  cars  were  parked 
alongside  of  the  vest  curb,  and  she  testified  that,  "I  could  not 
see  any  automobile  coming,  on  account  of  the  automobile  there. ■ 
Plaintiffs  witnesses  testified  the  truck  was  traveling  between 
50  end  40  miles  per  hour  at  the  time  of  the  occurrence,  and  they 
heard  no  sound  of  a  horn.  f*laintiff  said  she  did  not  see  the 
truck  before  it  hit  her,  and  did  not  know  what  she  had  come  in 
contact  with. 

Sam  Jonea,  defendant,  testified  that  he  was  proceeding 
north  on  Sawyer  Avenue;  that  the  epeed  of  the  truck  was  controlled 
by  a  governor  limiting  it  to  25  miles  per  hour;  that  he  did  not 
eee  the  plaintiff  and  knew  nothing  of  the  accident  until  he  was 
informed  of  It  later,  while  making  a  delivery  on  22nd  etreet;  that 
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he  then  c&me  back  to  the  scent  of  the  accident  m&   immediately 
phoned  for  the  police;  and  that  when  the  police  arrived,  they  *«de 
an  inspection  of  the  truck  for  marks,  etc.,  hat  found  none, 

Jerry  Rehor  testified  he  was  in  the  employ  of  tlculd 
Carbonic  ConDany  and  was  driving  his  truck  about  100  feet  immediately 
behind  the  truck  of  the  defendant  at  the  time  of  the  occurrence; 
and  that  hie  truck,  and  that  of  the  defendant,  vera  traveling  about 
tan  to  fifteen  miles  par  hour  and  that  the  plaintiff  ran  out  fro* 
between  two  parked  oars  as  defendant's  truck  was  passing  said  cars, 
and  came  in  contact  >-ith  the  back  end  of  defendant*  e  truck. 

There  is  a  conflict  in  the  evidence,  as  can  clearly  be 
seen,  first  as  to  the  Question  of  speed  of  defendant's  truck,  and, 
secondly,  whether  or  not  the  truck  hit  the  child  or  she  ran  into 
the  back  end  of  it.  Inere  can  be  little  question,  fron  the  entire 
record  in  this  eaee,  that  automobiles  were  parked  next  to  the  curb 
where  the  accident  occurred.  Whether  or  not  plaintiff  came  fron 
between  the  parked  ears  and  that  defendant  saw  her  or  could  have  seen 
her  by  use  of  ordinary  care,  were  oueetions  of  fact  for  the  Jury. 
However,  plaintiff  testified  that  she  could  not  see  any  automobile 
coailng  on  account  of  the  automobile  there.  The  jury  undoubtedly 
eoneidered  all  the  evidence  in  the  case,  including  this  testimony 
of  the  plaintiff,  and  it  is  obvious  that  If  her  testimony  was  true 
it  would  have  been  impossible  for  her  to  see  any  object  coming  cr  going 
along  Sawyer  avenue. 

Controverted  cues ti one  of  fact  are  for  the  Jury  to  decide 
and  after  they  have  decided  euch  facts  a  court  of  review  will  not 
eet  aside  their  verdict  unices  it  cam  say  that  the  verdict  of  the 
jury  is  against  ths  manifest  veight  of  the  evidence.  From  a  review 
of  the  evidence  in  thle  case  it  is  our  conclusion  that  the  verdict 
of  the  Jury  ie  not  against  the  weight  of  the  evldenoe.  (JfcQoorty  v. 
Ifjhaxi.  305  HI.  App.  4M;  HcCertv  v.  fcjfj,  294  111.  App.  474.) 
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H   find  no  objection  to  the  instructions  ooapl&ined  of 
when  they  ere  considered  end  reed  together  with  ell  the  lnstrttetloas 
given  In  the  ease. 

Complaint  le  made  of  the  conduct  of  defendants'  attorney 
In  interrogating  the  plaintiff,  end  attention  1p  called  to  certain 
questions  asked  end  answers  made  thereto  by  plaintiff.  All  we  oaa 
discover  after  e  careful  reading  of  the  evidence  referred  tc  is 
that  defendants*  attorney  mi  at t emoting  to  secure  an  were  to  proper 
questions  that  were  propounded  to  the  witness,  which  it  was  his  duty 
to  do.  The  questions  that  he  propounded  to  the  witness  were  proper  and 
were  not  argumentative  (that  being  the  ground  upon  which  plaintiff 
objected)  nor  objectionable,  nor  did  the  mere  fact  that,  after  the 
witnens  made  answer  thereto  counsel  for  defendants  remarked,  "All 
right.  Thanh  you  so  much'4,  give  rise  to  any  ground  for  complaint. 
He  have  carefully  examined  the  argument  of  defendant's  counsel,  and 
wo  find  nothing  therein  that  in  any  manner  warrants  or   justifies  the 
criticism  made  by  plaintiff's  counsel.   Throughout  the  entire  argument 
complained  of  no  objection  was  made,  and,  no  objection  having  been 
made,  the  point  would  necessarily  be  waived.  Assuming  that  the 
statements  made  by  oounsel  In  his  closing  argument  to  the  jury  were 
Improper,  it  was  the  duty  of  opposing  counsel,  whose  client  was 
unfavorably  affected  by  the  argument,  to  immediately  call  the  same 
to  the  attention  of  the  court,  and,  not  having  done  so,  he  cannot 
now  complain*. 

This  cause  has  been  submitted  fairly  to  the  jury  whe  saw 
and  heard  the  witnesses  and  were  in  a  much  better  position  to 
adjudge  the  truth  of  the  matters  in  controversy  than  are  we. 
( thinner  v.  Sullivan.  127  111.  app.  867j  Adamson,  v.  MajBtlfe,  £M 
111.  App.  412.) 


• 


taq* 


#>%i 


. 


■Mfci 


i  *  -  * 


'  .   -:  -      S      ■  j    ■      ..,1-1      ,«AM 


a  3d* 
o«oo  von 

A*   S48v*u?Jy  S.-JJ    (P»»ji  Aft* 


We  have  considered  all  o«h«r  points  properly  raised  by 
the  respective  parties,   and  are  of  the  oolnlon  that  no  error  has 
been  eosaitted  and  the  evidence  amply  supports  the  verdict  of 
the  Jury  and  the  JuSgaent  of  the  trial  court  is  therefore  afflraed. 

J^BSKBaif  AFFIRMED. 
BUTUTK,    ?.J.    AB»  %XUSXt    J.    CCKQU    , 
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VALERIA  XUClA,  a  minor, 
Anton  Kucia,  her-  father 


Appellant 


next  friend, 


HARRY  RQSENFIELB,  d#t>«  . 
Sterling  Material  Jatpply 

Company,  and  MlHfo   , 
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Appellees* 


MR*  PRESIDING  JUSTIC  D  TH  JOURT. 


This  is  an  appeal  from  a  judgment  for  the  defendant 
in  a  pereonal  injury  case* 

Plaintiff,  a  minor  about  seven  years  old,  was 
seriously  injured  by  the  defendants  truck  on  July  17,  1941, 
while  she  was  attempting  to  cross  Sawyer  Avenue  near  Twenty-third 
Street  in  Chicago,  Illinois*  The  plaintiff  charged  ordinary 
negligence  and  willful  end  wanton  conduct  in  the  operation  of 
the  truck  through  a  built-up  residential  section* 

In  the  brief  which  was  presented  for  the  defendants 
the  suggestion  is  offered  that  the  court  dismiss  the  appeal 
or  that  the  judgment  be  affirmed  pro  forma  far  failure  of  the 
plaintiff  to  comply  even  substantially  with  the  requirements 
for  an  appellate  review  of  the  trial  court's  judgment,  which  is 
presumed  to  be  correct* 

The  notice  of  appeal  states  that  plaintiff  appeals 
from  "the  'Not  Guilty'  verdict  of  the  jury  entered  of  record 
June  18  before  the  Honorable  John  Haas,  Judge  presiding,  to 
reverse  the  verdict  of  the  jury,  and/or  reverse  or  remand  the 
case  with  directions  for  errors  of  record* M  There  Is  no  such 
proceeding  as  an  appeal  from  the  verdict*  However,  as  this  Is 
an  amendable  defect,  it  is  cited  only  for  its  cumulative  effect 
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In  showing  that  the  plaintiff  has  not  complied  in  form  or 
substance  with  the  plain  and  simple  requirements  of  an  appeal* 

Defendant  further  cells  to  our  attention  that  the 
abstract  is  not  a  good  faith  attempt  at  compliance  with  Rule  6 
requiring  an  abstract  "sufficient  to  present  every  error  relied 


upon* " 


Plaintiff's  argument  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence  may  not  be  considered  because 
the  report  of  proceedings  shows  affirmatively  that  it  does  not 
contain  all  of  the  evidence  and,  further,     abstract  does  not 
contain  a  fair  statement  of  the  testimony  included  in  the  report 
of  proceedings* 

The  argument  that  the  trial  judge  erred  in  instructing 
the  jury  cannot  be  considered  because  the  record  filed  does  not 
show  at  whose  request  the  challenged  instructions  were  tiven, 
the  Instructions  ere  not  set  forth  in  the  abstract. 

Plaintiff's  statement  that  defendant's  counsel, 
A»  R.  Peterson,  was  guilty  of  improper  conduct  is  wholly  un- 

oorted  by  the  record  or  abstract  and  there  is  no  showing  of 
objection  made  or  ruling  sought  of  the  trial  juc\  *■ 

Plaintiff's  motion  for  a  new  trial  is  not  abstracted, 
nor  is  the  judgment  of  the  trial  court  abstracted.  Plaintiff 
filed  a  notice  of  appeal  which  is  not  abstracted  but  which  appears 
from  the  record  to  be  an  appeal  from  the  "not  guilty  verdict, " 
and  not  an  appeal  from  a  Judgment* 

uh  counts  of  the  plaintiff's  complaint  alleged 
that  she  was  a  minor  six  years  of  age,  that  she  "crossed  Houian 
Avenue"  from  east  to  west  just  north  of  Twenty-third  Street  in 
the  City  of  Chicago,  and  that  she  was  at  all  times  immediptely 
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prior  to  the  occurrence  in  the  exercise  of  that  degree  of  care 
and  caution  required  of  her  age,  intelligence,  education  and 
capacity.  On  the  trial,  however,  It  was  proved  and  in  plain- 
tiff's brief  it  is  now  conceded  that  plaintiff  was  more  than 
seven  .years  old  at  the  time  of  the  accident.  Also,  it  was 
proved  that  the  accident  happened  on  Sawyer  Avenue,  not  Homan 
Avenue* 

All  of  the  testimony  of  the  defendants'  witnesses  is 
omitted  from  the  abstract*  The  cross-examination  of  defendants' 
witness,  Jerry  Rehor  and  of  the  defendant,  Sam  Jones,  is  omitted 
from  the  report  of  proceedings*  The  trial  judge's  certificate 
recites  that  the  report  of  proceedings  "contains  certain  parts 
of  the  evidence  introduced  at  the  trial* "  The  plaintiff's 
original  abstract  recites  that  it  contains  "excerpts"  from  the 
timony  of  the  witnesses  there  named*  The  abstract  does  not 
contain  the  evidence*    Defendant  was  not  under  obligation  to 
supply  these  deficiencies  but  has  supplied  an  additional  abstract 
not  intended  to  be  complete  but  which  is  sufficient  to  show  that 
vital  evidence  is  omitted  in  the  plaintiff's  abstract*  Appellant's 
abstract  is  not  an  attempt  to  comply  with  the  rule  requiring  an 
abstract* 

Defendant  maintains  that  from  testimony  entirely 
omitted  from  plaintiff's  abstract  and  brief  it  appeared  that 
there  were  oars  parked  along  both  sides  of  Sawyer  Avenue,  a 
north  and  south  street,  at  the  time  of  the  accident*  Two  cars 
were  parked  on  the  east  side  of  the  street,  one  faoing  north  end 
one  facing  south,  about  7  to  10  feet  apart,  and  after  the 
accident  plaintiff  was  opposite  the  space  between  the  parked  cars 
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and  about  7  or  8  feet  from  the  curb* 

The  driver,  defendant  Sam  Jones,  was  shown  by  credible 
evidence,  which  ie  omitted  from  plaintiff's  abstract  and  brief, 
to  have  been  driving  a  Diamond  T  truck,  with  a  governor  limiting 
its  speed  to  25  miles  per  hour,  north  on  Sawyer  Avenue  from 
Twenty-third  Street  toward  Twenty-second  Street,  at  u  rate  of 
speed  of  10  to  12  or  15  miles  per  hour.  He  was  followed  at  the 
same  speed  by  the  witness  Jerry  Hehor,  who  was  driving  his  own 
automobile  northward  about  30  feet  behind  the  truck*  In  about 
the  middle  of  the  block,  as  appears  from  evidence  entirely 
omitted  from  the  original  abstract,  some  children  were  playi 
in  the  street  or  on  the  sidewalk  and  just  as  the  truck  was 
passing  the  parked  oars  along  the  east  curb  of  Sawyer  Avenue, 
the  plaintiff  ran  out  from  between  these  cars  and  ran  into  the 
back  end  of  the  truck  and  fell  back  in  between  the  parked  cars* 
The  plaintiff  testified  that  she  did  not  hear  the  sound  of  a  horn 
before  she  stepped  off  the  curb  into  the  street,  but  on  cross- 
examination  admitted  that  she  was  not  paying  very  much  attention* 
This  is  omitted  from  the  plaintiff's  abstract* 

The  driver,  Sam  Jones,  did  not  know  of  the  accident 
until  he  stopped  hie  truck  nearby,  in  the  alley  behind  3322  l/est 
Twenty-second  Street,  to  make  a  delivery,  and  then  a  man  came  up 
and  told  him  that  a  child  had  been  hurt*   This  is  omitted  from 
plaintiff's  abstract*   Jones  testified  that  the  child  did  not 
run  out  or  walk  in  front  of  the  truck  and  no  child  came  in 
contact  with  any  part  of  the  front  of  the  truck  ae  far  back  as  he, 
the  driver,  was  sitting*  This  is  also  omitted  from  plaintiff's 

abstract* 

The  driver  immediately  celled  the  police  and  gave 


J 9*1    6    10   f    JtfOCffi    ' 

,  '  io  ai 

- 

3anJi'  ^©<ia   ansa 


■ 


»  1    as   > 


5 

thea  a  statements  An  examination  of  the  truck  made  immediately 
showed  no  marks  whatever  on  it.  This  is  omitted  from  plaintiff's 
abstract* 

Evidence  vitally  affecting  the  credibility  of  plain- 
tiff's witnesses  is  also  omitted  from  the  plaintiff's  abstract. 
Plaintiff's  admission  that  she  did  not  look  before  stepping  off 
the  curb  is  one  such  instance.  One  of  the  plaintiff's  witnesses, 
William  HHLendt,  testified  that  the  accident  happened  on  a  Saturday, 
although  it  was  later  stipulated  that  this  date  fell  on  a  Thursday* 
Both  this  testimony  and  this  stipulation  are  omitted  from  the 
original  abstract* 

Plaintiff's  witness  Frances  Kracky  testified  that 
the  plaintiff  was  crossing  Sawyer  Avenue  from  west  to  east, 
which  was  contrary  to  the  allege tlon  of  the  complaint  and  con- 
trary to  the  testimony  of  every  other  witness  in  the  case*  This 
is  omitted  from  plaintiff's  abstract. 

As  to  the  jury  instructions,  none  is  preserved  in  the 
report  of  proceedings  and  plaintiff's  treatment  of  them  on  this 
appeal  led  to  greet  confusion  and  needless  burden  on  the  ap- 
pellees* Plaintiff's  praecipe  for  record  called  for  "Instruction 
Number  6;  Instruction  Number  15;  Instruction  Number  17*  »  These 
instructions  are  contained  in  the  original  transcript  of  record 
filed  by  plaintiff  and  in  which  the  clerk  of  the  trial  court 
certified  that  they  were  "filed"  in  his  office  June  18,  1943, 
These  instructions  pre  not  set  out  in  the  abstract  but  are 
merely  indexed  in  the  abstract  as  follows:  "Defendant's  Given 
Instructions  15,  17  (set  out  La  brief)*"  The  record  does  not 
show  at  whose  request  the  instructions  were  given,  so  there  was 
no  warrant  for  describing  them  in  the  abstract  as  "Defendant's 
Given  Instructions* "    Later,  plaintiff  sought  and  obtained 


■ 
1  i 

1  22 

- 

1  .303i 

■ 

111 
,  90 

9-t 

1  : 

* 

rtf    08     jiliiVi 
'  M     IB 


leave  of  this  court  on  October  4,  1943,  to  bring  up  an  additional 
transcript  certified  September  27,  1945,  containing  instructions 
purportedly  numbered  4,  5  and  8*  This  first  additional  transcript 
was  filed  on  October  4,  1943,  and  not  until  plaintiff's  brief 
was  filed  did  defendants  discover  that  instruction  number  4  in 
the  additional  transcript  was  the  same  as  number  15  in  the  original 
transcript*  This  instruction  is  printed  in  duplicate  in  plain- 
tiff's brief  se   numbers  19  and  4*  It  then  also  appeared  for  the 
first  time  thst  instruction  number  5  in  the  additional  transcript 
was  the  same  instruction  as  number  17  in  the  original  transcript 
and  this  instruction  was  printed  in  duplicate  as  numbers  17  and  5 
on  pages  2  and  3  of  plaintiff's  brief*  Hone  of  the  instructions 
shown  in  the  additional  record  filed  October  4,  1943  is  set 
forth  in  plaintiff's  abstract  but  the;     therein  referred  to 
as  "defendant's  given  instructions  4,  5,  8#  M  The  additional 
transcript  did  not  certify  at  whose  request  these  instructions 
were  given,  but  the  copies  of  the  three  instructions  in  such 
additional  tr&nscript  contained  the  respective  typewritten 
notations  "G  4  Deft.,"  WG  5  Deft*,"  and  "&  8  Def*,H  which 
notations  were  apparently  placed  there  by  plaintiff's  counsel 
as  the  notations  were  not  on  the  originals  on  file  in  the 
trial  court*   Thus,  it  appearing  through  error  that  two 
duplicate  instructions,  4  and  15,  and  5  and  17,  were  filed  with 
the  trial  court  clerk  and  perhaps  given  by  the  trial  Judge  and 
that  three  instructions  bore  Identifying  msrks  showing  that 
they  were  given  at  the  request  of  the  defendant,  the  defendants 

rocured  photostat  copies  of  all  given  instructions  on  file 
in  the  trial  court*  By  leave  of  thie  court,  defendants  filed 
herein  on  November  30,  1943,  a  second  additional  transcript 
showing  these  eighteen  given  instructions  and  certified  by  the 
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trial  court  clerk  as  being  prepared  "for  the  purpose  of 
eliminating  duplicate  instructions  erroneously  included  in  pre- 
vious transcripts  and  for  the  purpose  of  eliminating  certain 
markings  on  the  face  of  copies  of  three  instructions  certified 
in  error  September  27,  A*D.  1943% M  As  shown  by  the  abstract  of 
the  second  additional  record  the  originals  on  file  in  the  trial 
court  do  not  contain  any  duplicates,  none  is  marked  to  show  at 
whose  request  it  was  given,  and  the  record  does  not  otherwise 
indicate  at  whose  request  any  were  given. 

To  sum  up  the  condition  of  the  record  concerning 
instructions:  (1)  The  report  of  proceedings  contains  no  in- 
structions whatever;  (2)  The  plaintiff's  abstract  contains  no 
instructions  whatever;  (3)  The  common  law  record  does  not  show 
at  whose  request  any  of  the  instructions  was  given* 

As  defendants  aver,  the  abstract  in  this  esse  presented 
to  this  court  does  not  appear  to  be  a  good  faith  attempt  to 
comply  with  the  rules  of  the  Appellate  Court,   It  does  not 
contain  the  judgment  of  the  trial  court,  the  motion  for  a  new 
trirl,  the  notice  of  appeal,  the  instructions  of  the  trial  judge 
or  any  evidence  in  the  case  except  portions  entitled  as  "Excerpts,  " 
which  are  taken  from  testimony  of  some,  but  not  nearly  all  of  the 
witnesses*  Under  the  express  language  of  Rule  6,  the  appellant's 
abstract  must  present  fully  every  error  relied  on*  Village  of 
Wlnnetka  v*  iacMartln.  351  111,  134;  People  v.  oherwln.  361  111*  403; 
Department  of  Finance  v.  Bode.  376  111*  374*    Where  the  appellant 
has  made  no  effort  to  comply  with  the  rule,  the  appellee  has  no 
such  obligation*   The  distinction  was  made  thus  In  Hlokox  v.  City 
of  Springfield.  208  111*  28,  where  the  court  by  Mr*  Justice  Wilkin 
said  at  age  30: 
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"Where  a  manifest  attempt  has  been  made  to  comply  with 
this  rule  and  the  abstract  is  merely  defective,  it  will  be  ac- 
cepted by  the  court  as  sufficiently  presenting  the  matters  in 
issue,  but  if  the  opposing  party  is  not  satisfied  with  such 
abstract  he  may  file  &n   additional  one  and  have  the  cost  of  the 
MM  taxed  to  the  party  filing  the  principal  abstract,  if  the 
court  shall  finally  determine  that  the  additional  abstract  was 
necessary.  This  right  of  the  opposing  counsel,  however,  has 
never  been  construed  to  Justify" the  filing  of  an  abstract  which 
does  not  pretend  to  comply  with  rule  14,  and  thereby  compel  the 
other  party  to  do  what  the  appellant  or  plaintiff  in  error 
should  have  done* " 

The  Supreme  Court  said  in  Staude  v.  Schumacher. 
18?  111.  18?:   "The  judgment  of  the  court  below  must  be  affirmed 
for  wt.nt  of  a  complete  abstract* " 

This  court  finds  that  on  account  of  failure  of  plaintiff's 
attorney  to  place  before  it  the  record  in  compliance  with  the 
rules  of  court  it  is  unable  to  consider  the  evidence,  for  it  is 
not  here;   it  is  not  able  to  consider  the  instructions,  for  the 
instructions  must  be  considered  as  a  whole  and  in  the  order  in 
which  they  were  - iven;  and  as  to  plaintiff's  allegations  of 
misconduct  on  the  part  of  defendant's  attorney  there  is  absolutely 
nothing  in  the  record* 

This  court  must  therefore  presume  the t  the  evidence 
presented  in  the  trial  court  was  sufficient  to  sustain  the  Judgment 
for  the  defendant* 

It  is  therefore  ordered  that  the  judgment  of  the  trial 
court  is  affirmed, 

JUDGMENT  AFFIRMED. 

BURKE,  J.  and  KILEY,  J.,  CONCUR. 
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BARBARA  SATEK,  ) 

Appellant,       ) 
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)  APPEAL  FROM  CIRCUIT  COURT. 
*•  )  ' 

)        COOK  COUNTY. 
ROSY  FORTUNA  et  al.,         ) 
Appellees,      ) 

MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  action  brought  by  plaintiff,  Barbara  Satek, 
to  foreclose  a  trust  deed  on  certain  Chicago  real  estate  owned 
by  defendant,  Rosy  For  tuna.  The  case  was  referred  to  a  master 
in  chaneery  who  found  the  issues  in  favor  of  plaintiff  and 
recommended  the  entry  of  a  decree  of  foreclosure  and  sale. 
The  trial  court  sustained  defendant's  exceptions  to  the 
master's  report,  entered  a  decree  dismissing  the  complaint 
for  foreclosure  for  want  of  equity  and  entered  judgment  for 
$617.18  against  defendant,  which  amount  the  latter  admittedly 
owed  plaintiff.  This  appeal  is  prosecuted  by  plaintiff  to 
reverse  the  decree.  No  question  is  raised  on  the  pleadings. 

There  is  no  dispute  as  to  the  salient  facts.  The 
trust  deed  sought  to  be  foreclosed  was  executed  and  delivered 
on  December  1,  I927  by  defendant  and  her  husband  (since  de- 
ceased) to  secure  an  indebtedness  of  $10,000.  This  indebted- 
ness was  reduced  to  $5,000  by  December  1,  1937  and  on  that 
date  an  extension  agreement  was  entered  into  between  the  de- 
fendant and  Jos.  C.  Vlasak,  Inc.  (hereinafter  for  convenience 
the  Vlasak  company  will  be  sometimes  referred  to  as  Vlasak) 
as  agent  of  plaintiff,  under  the  terms  of  which  the  balance 
of  $5,000  due  on  the  mortgage  was  to  be  paid  in  the  following 
installments:  $500  on  December  1,  1938,  $500  on  December  1, 
1939*  $500  on  December  1,  1940,  $500  on  December  1,  1941  and 
$3,000  on  December  1,  1942.  Interest  was  to  be  paid  semiannu- 
ally at  the  rate  of  6%  and  ten  extension  interest  coupons  were 
executed. 
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Joseph  C,  Vlasak  carried  on  his  real  estate  business 
under  the  corporate  name  of  Jos,  C.  Vlasak,  Inc.,  of  which  he 
was  president.  It  is  conceded  that  he  acted  as  plaintiff's 
agent  in  executing  the  extension  agreement  and  that  he  was 
authorized  to  receive  the  principal  and  interest  payments 
when  due  under  the  terms  of  said  extension  agreement.  Prior 
to  October,  1941,  defendant  made  all  payments  of  principal 
and  interest  to  Vlasak  about  the  time  they  were  due  and  he 
in  turn  paid  such  interest  and  installments  of  principal  to 
plaintiff.  When  Vlasak  received  from  defendant  a  payment  of 
interest  only  he  would  notify  plaintiff,  she  would  send  him 
the  appropriate  interest  coupon  and  he  ?/©uld  send  her  a  cheek 
for  the  amount  of  interest  paid  less  his  commission.  Upon  his 
receipt  of  the  paid  interest  coupon  from  plaintiff  Vlasak  would 
deliver  same  to  defendant.  When  defendant  made  a  payment  of 
both  principal  and  interest  to  Vlasak  he  would  write  plaintiff 
a  letter  notifying  her  to  that  effect,  she  would  bring  the  in- 
terest coupon  which  had  been  paid  to  his  office  along  with  the 
principal  note.  He  would  pay  her  the  interest  and  the  install- 
ment of  principal  which  he  had  received,  she  would  turn  over  to 
him  the  interest  coupon  for  delivery  to  defendant,  he  would 
indorse  on  the  reverse  side  of  the  note  the  amount  of  principal 
paid  and  return  said  note  to  plaintiff. 

About  the  middle  of  October,  1941,  defendants  son 
called  Vlasak  on  the  telephone  and  told  him  that  ho  wanted 
to  pay  the  entire  balance  of  the  mortgage  indebtedness,  which 
amounted  at  that  time  to  $3,i>00,  Vlasak  told  him  that  "he 
will  have  a  talk  with  her  [plaintiff]  and  if  it  is  okay,  why, 
he  will  let  me  know.M  Without  having  consulted  plaintiff  and 
without  having  been  authorized  by  her  to  do  so,  Vlasak  tele- 
phoned defendants  son  the  next  day  and  said  that  plaintiff 
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would  only  accept  $3,000  on  account  of  principal  at  that  time 
and  that  she  would  not  accept  the  remaining  $500  of  principal 
until  "the  complete  mortgage  expires"  in  December,  1942*  On 
October  24,  1941  defendant's  son,  accompanied  by  her  attorney, 
went  to  Vlasak' s  office  and  gave  him  a  check  for  $3,000  payable 
to  the  order  of  Joseph  C.  Vlasak,  Inc.  Before  this  check  was 
delivered  to  Vlasak  defendant's  attorney  asked  him  where  the 
mortgage  holder  was  and,  when  told  that  she  was  out  of  town, 
the  attorney  said  that  he  was  under  the  impression  that  she 
was  supposed  to  be  present.  Defendant's  attorney  then  caused 
the  following  memorandum  to  be  typed  on  the  back  of  the  check: 
"to  apply  on  the  principal  of  Fortune  Mortgage  Loan  ,6362." 
As  heretofore  stated,  the  check  was  made  payable  to  Joseph  C« 
Vlasak,  Inc.  A  rubber  stamp  indorsement  of  the  corporatioa 
xvas  placed  on  it  and  Vlasak  indorsed  the  check  individually 
in  blank  in  the  presence  of  defendant's  attorney  and  her  son. 
Then  Vlasak  and  said  attorney  prepared  the  following  receipt, 
which  was  signed  by  Vlasak  as  president  of  the  Vlasak  corpor- 
ation: 

"Received  of  Stanley  Fortuna  Three  Thousand  and  no/100 
Dollars  ($3000.00),  which  is  to  apply  on  the  principal  of  the 

FORTUNA  MORTGAGE  LOAN  #6362  - 

"It  is  also  agreed  and  understood  that  the  balance  of 
$500,00  remaining  unpaid  on  this  Mortgage  will  not  be  paid  until 
the  maturity  of  this  loan  on  December  1st,  1942. 

Joseph  C,  Vlasak.  Inc. 
Jos.  C.  Vlasak  (Signed) 
President* 
Chicago,  Illinois 
(JCtober  24,  1941." 

Plaintiff  had  no  notice  of  the  $3,000  payment  and  same 
was  never  indorsed  on  the  principal  note.  In  December,  1941 
Vlasak  sent  plaintiff  the  $500  installment  of  principal  and  the 
interest  then  due  under  the  terms  of  the  extension  agreement  and 
in  June,  1942  he  sent  her  the  full  amount  of  interest  due  om 
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that  date  under  the  terms  of  said  agreement.  Shortly  after 
December  1,  1942,  when  the  principal  note  as  extended  matured, 
plaintiff  telephoned  defendant  and  requested  payment  of  the 
balance  of  $3,000  and  interest  due  on  the  mortgage  and  she 
learned  then  for  the  first  time  that  defendant  paid  $3,000  to 
Vlasak  on  October  24,  1941  and  claimed  that  the  balance  due  on 
the  principal  of  the  mortgage  was  only  $500.  Vlasak,  having 
paid  plaintiff  the  $f>00  installment  of  principal  due  on  December 
1,  1941  under  the  terms  of  the  extension  agreement  out  of  the 
$3, COO  which  he  received  from  defendant  on  October  24,  1941, 
his  net  defalcation  as  of  December  1,  1941  was  $2,500,  In 
February,  1943  he  delivered  to  plaintiff1 s  attorney  $1,000  in 
eash,  for  which  amount  plaintiff  gave  defendant  credit.  Plain- 
tiff's complaint  to  foreclose  followed  defendant's  refusal  to 
pay  the  balance  of  $2,000  prinoipaJ,  and  the  interest  claimed 
to  be  due  on  the  mortgage  indebtedness.  Plaintiff  kept  the 
trust  deed,  principal  note  and  interest  coupons  in  her  safety 
deposit  box  and  Vlasak  never  had  them  in  his  possession,  even 
temporarily,  except  for  the  purposes  and  under  the  circumstances 
heretofore  indicated. 

Plaintiff1 s  theory,  as  stated  in  her  brief,  is  that 
"she  is  not  bound  by  the  act  of  an  agent  who,  authorized  to 
collect  interest  and  principal  payments  under  a  mortgage, 
received  $2,500.00  in  addition  to  the  regular  payments,  prior 
to  the  maturity  of  the  mortgage  indebtedness.  The  defendant 
is  not  entitled  to  a  credit  on  the  mortgage  indebtedness  for 
the  payment  before  maturity  of  the  amount  in  excess  of  the 
actual  payment  of  principal  provided  for  in  the  mortgage 
extension  agreement. H 

Defendant's  theory  is  that  "the  agent  in  this  transac- 
tion was  the  general  agent  of  plaintiff  and  that  he  had  either 
actual  or  apparent  authority  to  collect  the  money.  Our  theory 
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is  that  the  payment  in  dispute  was  made  in  conformity  with 

a  custom  and  habit  of  dealing  established  between  the  parties 

and  continued  for  over  fourteen  years  and  is  binding  upon 

plaintiff.  We  contend  that  the  agent's  acts  and  conduct  were 

the  result  of  actual  authority  ©r  that  his  principal  by  her 

own  acts  appeared  to  give  him  such  authority  as  he  in  fact 

exercised  in  this  transaction.  We  contend  that  the  plaintiff 

is  therefore  oound  by  the  authority  which  she  actually  gave 

him  and  by  that  which  by  her  own  acts  she  appeared  to  give 

him." 

After  finding  the  facts  substantially  as  heretofore 

set  forth  the  master  made  the  following  further  findings: 

M Joseph  C.  Vlasak,  Inc.  had  no  implied  or  express 
authority  to  collect  any  part  of  the  principal  prior  to 

its  maturity, 

"The  owner  and  holder  of  a  note  secured  by  a  trust 
deed  is  not  bound  by  unauthorized  payments  before  maturity 
and  the  payor  is  not  justified  in  relying  upon  the  repre- 
sentations made  by  an  alleged  agent  when  such  alleged  agent 
does  not  have  possession  of  the  note  involved  but  the  note 
remains  in  the  hands  of  the  owner  who  has  no  knowledge  of 
the  payment, 

"An  agent  does  not  have  authority  to  receive  the 
principal,  or  any  part  thereof,  prior  to  the  time  it  be- 
comes due  without  the  express  consent  of  such  owner  and 
holder  of  the  note  and  trust  deed, 

"The  evidence  shows  that  at  the  time  the  payment 
of  $3,000,00  was  made,  the  alleged  agent  was  asked  to 
produce  the  note,  whereupon  he  stated  that  he  did  not 
have  it,  but  that  he  would  get  it.  This  fact  was  suffi- 
cient to  put  the  borrower  upon  notice  and  inquiry  and 
showed  a  knowledge  on  the  part  of  the  defendant  of  what 
was  required  in  order  to  make  a  good  and  valid  payment. 
There  was  a  duty  on  the  part  of  the  defendant  to  have 
demanded  the  note  when  the  payment  was  made, 

"It  is  a  familiar  rule  of  law  that  when  a  maker 
of  a  negotiable  note  makes  payment  thereon  prior  to  the 
due  date  thereof,  to  a  person  who  has  not  the  note  in  his 

possession,  he  does  so  at  his  peril. 

"It  is  the  rule  of  law  that  an  agent  employed  to 
negotiate  a  contract,  or  to  collect  interest  and  principal 
on  the  maturity  dates,  does  not  have,  as  an  incident  there- 
to, authority  to  receive  payment  prior  to  maturity. 
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"It  is  practically  the  universal  custom  to  take  up 
and  cancel  notes  when  they  are  paid,  and  for  one  who  is 
authorized  to  collect*  to  hare  possession  of  the  notes  and 
be  able  to  surrender  them.  Vlasak  did  not  have  possession 
of  the  note  and  it  has  uniformly  been  considered,  under 
like  circumstances,  that  there  is  no  appearance  of  authority 
to  make  collection.  Where  an  agent  has  possession  of  a  note 
that  is  due,  it  may  be  inferred  that  he  has  authority  to  re- 
ceive payment  of  it,  but  such  authority  could  not  be  inferred 
from  that  fact  in  a  case  like  this,  where  the  payment  was  not 
due.  The  inference  of  authority  to  receive  payment,  arising 
under  possession  of  a  note,  is  founded  upon  possession  and 
it  doeo  not  exist  without  such  possession* 

"Where  one  of  two  innocent  parties  must  suffer  loss 
by  reason  of  the  wrongful  sets  of  a  third  party,  the  rule  is 
almost  universal  that  the  party  who  has  made  it  possible,  by 
reason  of  his  negligence,  for  the  third  party  to  commit  the 
wrong  must  stand  the  loss  and  in  this  case,  the  Master  finds 
that  the  defendant,  by  not  demanding  the  presentation  and 
endorsement  of  the  note,  made  it  possible  for  the  wrong  to 
be  committed  and  under  ihe  circumstances  and  facts  must  be 
held  to  suffer  the  loss  in  this  cause," 

The  master  also  found  that  there  was  due  plaintiff 
$3>255»47,  which  included  the  balance  due  on  principal,  in- 
terest, the  cost  of  "photostats,"  and  attorneys'  and  steno- 
grapher's fees  and  recommended  that  in  conformity  with  his 
findings  and  conclusions  a  decree  of  foreclosure  and  sale  be 
entered.  It  was  conceded  upon  the  hearing  in  the  trial  court 
on  the  exceptions  to  the  master's  report  that  the  total  amount 
which  said  report  should  have  found  due  to  plaintiff  was 
$2,724.87  and  that  the  error  in  the  master's  computation  was 
due  to  his  failure  to  allow  defendant  credit  for  the  $500  on 
account  of  principal  which  Vlasak  remitted  to  plaintiff  on 
December  1,  194-1,  ostensibly  out  of  the  $3,000  which  defendant 
paid  him  on  October  24,  1941. 

The  law  applicable  to  the  facts  in  this  case  is  clearly 
set  forth  in  the  master's  report.  There  is  not  a  particle  of 
evidence  in  the  record  that  Vlasak  had  any  actual  authority  as 
plaintiff's  agent  to  collect  payments  of  principal  on  the  note 
except  as  they  became  due  under  the  terms  of  the  extension  agree- 
ment of  December  1,  1937  •  Did  he  have  any  implied  authority 
to  do  so?  The  answer  must  be  in  the  negative  because  defend- 
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ant's  own  evidence  shows  conclusively  that  plaintiff  did  not 
at  any  time  clothe  him  with  any  appearance  ©f  authority  to  do 
other  than  collect  the  interest  and  installments  of  principal 
when  due.   Furthermore  defendant  is  precluded  from  relying 
upon  any  implied  authority  in  Vlasak  to  accept  the  payment  of 
$3,000  on  account  of  principal  before  it  became  due  because, 
according  to  her  son's  testimony,  when  he  requested  permission 
of  Vlasak  in  October,  1941  to  pay  the  entire  balance  of  $3,500 
then  due  on  the  mortgage  indebtedness,  Vlasak  plainly  told  him 
that  he  could  not  accept  such  payment  without  being  directly 
authorized  to  do  so  by  plaintiff.  Thus  defendant's  son  had 
direet  and  positive  notice  from  Vlasak  himself  that  he  lacked 
authority  t©  receive  the  payment  in  question  without  plaintiffs 
consent  and  when  he  paid  the  $3,000  he  did  so,  not  relying  upon 
any  implied  authority  or  appearance  of  authority  in  Vlasak  to 
receive  and  accept  same  as  plaintiff's  agent  but  upon  Vlasak* ■ 
false  statement  that  he  contacted  plaintiff  and  she  expressly 
authorized  him  to  receive  the  $3,000.  When  this  payment  was 
suade,  defendant's  attorney  accompanied  her  son  and  neither  of 
them  demanded  any  evidence  that  plaintiff  had  authorized  Vlasak 
to  receive  it  but  negligently  relied  solely  on  Ylasak's  word 

for  it. 

The  fact  that  defendant  had  notice  and  knowledge  of 
Vlasak' s  lifted  authority  is  fatal  to  tho  defense  interposed 
by  her.  So  also  is  the  fact  that  the  payment  of  $3,000  OB 
account  of  principal  was  made  in  her  behalf  before  maturity 
to  an  agent  with  limited  authority,  *•  did  not  at  the  time 
have  possesion  of  the  principal  note,  interest  coupons  and 

trust  deed.  In  r-f-  ■■  **""■»•  l32  1U«  ^'  *~*   *" 
facts  were  somewhat  comparable  to  the  facts  here,  the  curt 

said  at  p.  462.   'Where  an  agent  has  possession  of  a  note  that 
is  due,  it  may  be  inferred  that  he  has  authority  to  recei« 
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payment  of  it,  but  such  an  authority  could  not  be  inferred 
from  that  fact  in  a  case  like  this,  where  the  paper  was  not 
due."  To  the  same  effect  is  gej^stroia  v.  Colleran,  360  111. 
377.  As  has  been  seen  in  the  instant  case,  not  only  did 
Vlasak  not  have  possession  of  the  note  but  it  was  not  yet 
due.  In  the  Fortune  case,  as  here,  there  was  no  appearance 
of  authority  and  the  party  making  the  payment  did  not  rely 
upon  such. 

The  doctrine  of  implied  or  apparent  authority  is 
predicated  upon  appearance  of  authority  which  is  due  to  the 
conduct  of  the  principal.  There  was  no  such  conduct  on  the 
part  of  the  plaintiff  herein.  There  was  no  reliance  by  de- 
fendant on  the  appearance  of  authority  in  Vlasak  to  accept 
her  $3,000  payment  as  the  agent  of  plaintiff  but  rather  upon 
his  mere  word  after  she  had  notice  that  he  had  no  authority 
to  accept  such  payment. 

It  is  unfortunate  that  defendant  must  suffer  loss  by 
reason  of  Vlasak1  s  dishonesty  but  it  would  be  even  more  un- 
fortunate if  plaintiff,  who  was  in  no  wise  at  fault,  was 
compelled  to  bear  the  loss.  The  law  is  well  settled  that 
as  between  two  innocent  parties  the  one  whose  negligence 
made  possible  the  damage  must  bear  the  loss. 

It  is  idle  to  urge  that  plaintiff's  acceptance  of 
the  $1,000,  which  her  attorney  received  from  Vlasak  after  the 
maturity  of  the  mortgage,  constituted  a  ratification  of  his 
unauthorized  conduct.  Plaintiff  gave  defendant  credit  for 
this  $1,000  payment  by  Vlasak  and  it  was  her  duty  to  accept 
it  in  order  to  mitigate  defendant's  damages. 

It  is  contended  that  plaintiff  should  be  allowed  $600 
rather  than  $4^0  as  attorneys'  fees,  which  latter  amount  the 
master  found  she  was  entitled  to  receive.  Me   think  that  under 
all  the  circumstances  $450  is  a  fair  and  reasonable  allow- 
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w«  are  Impelled  to  hold  that  the  master's  conclusions 
as  to  the  facts  and  the  law  applicable  to  such  facts  were 
correct  and  that  the  chancellor  erred  in  sustaining  defend- 
ant »s  exceptions  to  the  master's  report  and  entering  a  decr«« 
dismissing  plaintiff's  complaint  to  foreclose  for  want  of 
equity. 

For  the  reasons  stated  the  decree  of  the  Circuit 
court  of  Cook  county  is  reversed  and  the  cause  is  remanded 
with  directions  to  enter  a  deeree  of  foreclosure  and  sale 
in  accordance  with  the  recommendations  of  the  master,  sub- 
ject only  to  the  correction  noted  herein  as  to  the  amount 
due  plaintiff. 

DECREE  REVERSED  AHD  CAUSE 
REMANDED  WISH  DIRECTIONS, 

Friend  and  Scanlan,  JJ.,  concur* 
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IN  THE  MATTER  OP  THE  ESTATE  OP 
ZYGMUNT  KLOCKOWSKI,  Deceased. 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY* 


JOAN  WACLAWSKI,  Objector  below, 

Appellant, 


ELENORA  KLOCKOWSKI  and  ANTONIA 
W0LC2EK,  Administratrices  of  the 
estate  of  Zygmunt  Klockowskl, 
Deceased, 

Appellees, 


MR,  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  OPINION  OF  THE  COURT, 

Zygmunt  Klockowski  died  intestate  on  July  9*  19*3* 
leaving  surviving  him  his  widow,  Elenora  Klockowskl,  and  two 
children  by  a  former  marriage,  Joan  Waclawski  and  Edwin 
Klockowskl,  On  September  15,  1941  the  decedent  lent  $3>800 
to  Walter  Radzwilowicz,  the  son  of  Elenora  Klockowskl  by  a 
former  marriage,  and  as  security  for  the  payment  of  said  loan 
Walter  Radzwilowicz  and  his  wife,  Clementine  Radzwilowicz, 
executed  and  delivered  to  deeedent  a  first  mortgage  install- 
ment note  for  $3,800  and  a  trust  deed.  Proceedings  to  probate 
the  estate  of  Zygmunt  Klockowskl  were  instituted  in  the  probate 
court  and  the  inventory  filed  by  the  administratrices  listed 
said  mortgage  note  as  belonging  to  the  decedent's  estate.  His 
daughter,  Joan  Waclawski  (hereinafter  sometimes  referred  to  as 
the  objector),  filed  objections  to  the  inventory,  asserting 
that  the  administratrices  wrongfully  included  therein  the 
aforesaid  first  mortgage  note  as  an  asset  belonging  to  the 
estate  of  Zygmunt  iCLockowskij  that  the  first  mortgage  note 
and  the  trust  deed  securing  same  were  the  property  of  herself 
and  her  husband;  and  that  they  were  not  the  property  of  the 
decedent  at  the  time  of  his  death,  .ifter  a  hearing  on  said 
objections  the  probate  oonrt  entered  an  order  which  found  and 
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adjudged  that  the  first  mortgage  note  and  the  trust  deed  in- 
volved herein  were  the  property  of  Joan  Waclawski  and  her 
brother  Edwin  Klockowski  at  the  time  of  the  death  of  their 
father,  Zygmunt  Klockowski.  An  appeal  was  perfected  from 
the  order  of  the  probate  court  to  the  circuit  court,  where 
a  trial  was  had  before  the  court  and  a  jury.  The  jury  re- 
turned a  verdict  finding  that  "the  property  in  question  be- 
longed to  the  petitioner,  Joan  Waclawski  at  the  time  of  the 
death  of  Zygmunt  Klockowski."  On  motion  of  the  administra- 
trices of  the  estate  judgment  was  entered  in  their  favor 
finding  "the  said  note  and  mortgage  in  question  the  property 
of  Zygmunt  Kloekowski,  at  the  time  of  his  death  notwithstanding 
the  verdict  of  the  jury,"  The  objector,  Joan  Waclawski,  appeals 
from  the  judgment  order  of  the  circuit  court. 

The  theory  of  the  objector  as  stated  in  her  brief  is 
that  "her  father,  Zygmunt  Klockowski,  the  decedent,  made  and 
completed  a  gift  causa  mortis  of  the  note  and  mortgage  t©  her 
and  her  brother,  Edwin  Klockowski,  and  by  reason  thereof  said 
property  does  not  constitute  a  part  of  the  Estate  of  the 
decedent,"  In  the  objections  filed  to  the  inventory  Joan 
Waclawski  claimed  that  her  father  made  the  gift  of  the  note 
and  trust  deed  to  her  and  her  husband.  The  probate  court 
found  and  adjudged  that  the  gift  was  made  to  her  and  her 
brother «  The  jury  in  the  circuit  court  found  that  the  gift 
was  made  to  her  alone.  In  her  theory  as  stated  in  her  brief, 
she  claims  the  gift  was  made  to  her  and  her  brother.  For  con- 
venience we  will  consider  that  her  claim  is  that  the  gift  was 
made  to  her  personally. 

In  the  case  of  In  re  Estate  of  Meyer.  317  IH«  APP»  96, 
in  pointing  out  the  essential  elements  of  a  gift  causa  mortis, 
the  court  said  at  p.  101 t 

"There  are  three  requisites  necessary  to  constitute  a 
donatio  causa  mortis:  1.  the  gift  must  be  with  a  view  to  the 
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donor's  death;  2,  it  must  have  been  made  to  take  effect  only 
in  the  event  of  the  donor's  death  by  his  existing  disorder* 
3.  there  must  be  an  actual  delivery  of  the  subject  of  the 
donation.  ( Xelf ord  v.  ?attonf  144  111,  611:  iilliamsv* 
Chamberlain. ^g?  111.  210. )»  '  "* — ■** * 

In  passing  upon  a  motion  for  judgment  notwithstanding 

the  verdict  both  this  court  and  the  trial  court  must  be  governed 

by  the  same  rules  that  apply  to  a  motion  for  a  directed  verdict* 

In  iferlo  v.  Public  Service  Co.t  38I  111.  300,  the  court  said  at 

P»  311* 

"These  motions  present  only  a  question  of  law  as  to 
whether,  when  all  of  the  evidence  is  considered,  together 
with  all  reasonable  inferences  from  it  in  its  aspect  most 
favorable  to  the  plaintiffs,  there  is  a  total  failure  or  lack 
of  evidence  to  prove  any  necessary  element  of  the  plaintiffs' 
case.  If  there  is  any  evidence  tending  to  sustain  every  element 
of  the  plaintiffs'  case  necessary  to  be  proved  to  sustain  the 
cause  of  action,  it  is  immaterial  upon  which  side  the  evidence 
is  introduced.  Mo   contradictory  evidence  or  other  evidence  of 
any  kind  or  character  will,  in  such  case,  justify  a  directed 
verdict  ©r  a  judgment  notwithstanding  the  verdict,  except  un- 
contradicted evidence  of  facts  consistent  with  every  fact  which 
the  evidence  for  the  plaintiff  tends  to  prove,  but  showing 
affirmatively  a  complete  defense.  (Nelson  v.  otutz  Chicago 
Factory  Branch.  Inc..  341  Ill#  387.)  This  requires  consideration 
of  ohe  evidence,  but  precludes  any  examination  of  the  weight  of 
the  evidence  in  order  to  determine  its  preponderance.  It  is 
wholly  Immaterial  on  •vhich  side  the  weight  of  the  evidence 
preponderates." 

We  deem  it  necessary  to  consider  only  the  question  as  to 
whether  there  was  a  total  lack  of  evidence  to  prove  the  essential 
element  of  delivery  of  the  property  in  question  to  Joan  Waclawski 
by  her  father  daring  his  lifetime  and  this  question  must  be 
viewed  in  the  light  of  the  foregoing  rules. 

The  objector  herself  testified  that  she  had  the  note 
and  trust  deed  in  her  possession  the  day  after  her  father's 
death  and  for  some  time  thereafter,  Anthony  Krusienski  testi- 
fied in  her  behalf  that  he  drove  the  decedent  to  a  hospital 
about  12  days  before  he  died}  that  Joan  Waclawski  and  her 
husband  accompanied  her  father j  that  on  the  way  to  the  hospital 
he  saw  the  decedent  hand  his  daughter  a  blue  envelope  but  he  did 
not  know  or  see  what  was  in  it;  that  when  her  father  handed  the 
envelope  to  Joan  ..aclawski  he  said*  "Here  Is  for  you  •••  here 
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Is  for  you  Joan  and  Eddie.  If  something  happen  to  me  then  it 
is  going  to  he  for  you  and  Eddie *J  that  the  decedent  knew  that 
he  wti  going  to  the  hospital  and  he  also  said,  "Maybe  I  never 
come  back*j  and  that  later  that  night  he  saw  Joan  Waelawski 
"have  the  note  and  trust  deed  with  her  in  the  hospital."  The 
objector's  husband  testified  that  he  saw  the  note  and  trust 
deed  in  his  wife*s  possession  after  his  father-in-law  died. 
The  foregoing  comprises  all  the  evidence  in  the  record  that 
could  possibly  have  any  bearing  on  the  question  as  to  whether 
the  note  and  trust  deed  were  delivered  as  a  gift  to  the  ob- 
jector by  her  father  during  his  lifetime. 

Since  there  is  no  presumption  of  delivery  or  ownership 
because  of  the  objector's  mere  possession  of  the  note  and  trust 
deed  either  before  or  after  her  father's  death,  her  sole  re- 
liance must  necessarily  be  on  the  testimony  of  Krusienski  as  to 
the  claimed  delivery  of  said  note  and  trust  deed  to  her  by  her 
father  before  he  died.  T3?usienski  testified  that  he  saw  the 
decedent  band  his  daughter  a  blue  envelope  in  the  automobile 
and  that  he  did  not  knar   or  see  what,  if  anything,  was  in  it. 
The  fact  that  her  father  handed  an  envelope  to  her  in  the  auto- 
mobile under  the  circumstances  testified  to  by  Krusienski,  con- 
jidered  by  itself,  neither  proves  nor  tends  to  prove,  nor  can 
any  legitimate  inference  be  drawn  therefrom,  that  he  delivered 
the  note  and  trust  deed  to  the  objector  at  that  time.  The  fact 
that  the  objector  had  the  note  and  trust  deed  in  her  possession 
later  that  same  night  at  the  hospital,  considered  alone,  neither 
proves  nor  tends  to  prove,  nor  can  any  reasonable  inferenoe  be 
drawn  therefrom,  that  the  decedent  delivered  them  to  her  during 
his  lifetime.  Since  there  is  neither  direct  nor  circumstantial 
evidence  that  the  note  and  trust  deed  which  she  had  in  her 
possession  that  night  were  contained  in  the  envelope  which  the 
objector  was  given  by  Iwr  father  in  the  automobile,  can  it  be 
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legitimately  inferred  that  they  were?  We  think  not.  Krusienski 
did  not  see  them  in  a  blue  envelope  or  in  any  envelope  and  he 
did  not  see  her  take  them  out  ©f  a  blue  envelope  or  out  of  any 
envelope , 

In  our  opinion  it  cannot  be  legitimately  inferred  that 
the  note  and  trust  deed  which  Joan  vaclawski  had  in  her  possession 
that  night,  according  to  the  testimony  of  Krusienski,  were  in 
the  envelope  which  her  father  handed  to  her  in  the  automobile, 
in  the  absence  of  evidence  of  some  fact  or  circumstance  which 
shows  or  tends  to  show  that  they  were,  a  reasonable  and  legiti- 
mate  inference  can  only  be  deduced  from  evidence.  To  say  that 
the  note  and  trust  deed  which  the  objector  had  in  her  possession 
in  the  hospital  that  night  were  in  the  envelope  which  her  father 
handed  her  in  the  automobile  on  the  way  to  the  hospital  earlier 
that  evening  would  be  merely  to  guess  or  conjecture  that  they 
were. 

The  motion  heretofore  made  to  strike  the  report  of  pro- 
ceedings from  the  record  and  to  dismiss  the  objector's  appeal, 
which  was  reserved  to  hearing,  will  be  denied, 

Wo  are  impelled  to  hold  that  the  objector  wholly  failed 
to  prove  that  her  father  delivered  the  note  and  trust  deed  to 
nor  during  his  lifetime  and  that,  since  delivery  is  one  of  the 
essential  elements  of  a  gift  causa  mortis^  the  trial  court  did 
not  err  in  entering  judgment  in  favor  cf  the  administratrices 
of  the  estate  notwithstanding  the  verdict  of  the  jury. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 

affirmed, 

JUDGMENT  AFFIRMED* 

Friend  and  dcanlan,  J J,,  concur. 
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J.  LI TWIN, 

( plaintiff )  Appellant, 

v. 

HALSEY,   STUART  &  CO.,   INC., 
a  corporation,  et  al.. 

Defendants. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


d  «•■ 


R.  P.  MATTHIESSEN,  HAMILTON 
ALLPORT,  GEORGE  H.  ARNOLD 
and  FRAHCIS  M#  BROOKE, 
iiembers  of  the  Bondholders* 
Protective  Committee  for  the 
Steuben  Building, 
(defendants)   Appellees. 

MR.  JUSTICE  FRIEND  DELI7ERED  THE  OPINION  OF  THE  COURT. 
This  cause  came  up  on  appeal  with  case  No.  42923, 
wherein  an  opinion  is  being  concurrently  filed.  The  facts 
are  sufficiently  stated  in  that  proceeding  and  need  not 
here  be  repeated,,  The  original  complaint,  referred  to  in 
plaintiff's  brief  as  the  first  count,  sought  relief  against 
both  Halsey,  Stuart  &  Company  and  the  other  defendants  here- 
in, as  members  of  the  bondholders*  protective  committee  of 
the  Steuben  Building.  Motions  of  Halsey,  Stuart  &   Company 
and  the  defendant  committee  members  to  strike  the  original 
complaint  were  both  sustained,  and  no  appeal  was  taken  from 
that  order.  Thereafter  plaintiff  had  leave  to  file  the  second 
and  third  counts.  The  second  count  sought  relief  only  against 
Halsey,  Stuart  &  Company,  which  was  required  to  answer,  but 
the  motion  of  the  remaining  defendants  against  it  was  sus- 
tained. The  third  count  sought  relief  against  the  individual 
defendants,  but  none  against  Halsey,  Stuart  &  Company.  Motions 
of  the  respective  defendants  to  dismiss  were  sustained  with 
respect  to  that  count.  The  question  therefore  presented  by 
this  appeal  is  whether  the  third  count  sufficiently  stated  a 
cause  of  action  against  the  defendants  who  were  members  of  the 
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bondholders*  protective  committee. 

With  respect  to  these  defendants,  the  third  count 
alleges  that  they  were  organized  as  a  committee  by  Halsey, 
Stuart  &   Company  for  the  alleged  protection  of  the  interests 
of  the  bondholders  after  default  occurred  in  the  payments  of 
principal  and  interest  on  the  bond  issue ;  that  plaintiff 
collected  interest  on  his  bonds  up  t©  the  coupon  which 
matured  September  1,  1930,  when  he  received  a  communication 
from  the  committee  stating  that  it  was  necessary  for  the 
protection  of  the  bondholders  and  for  the  purpose  of  talcing 
concerted  action  in  their  interest  to  deposit  the  bonds  with 
the  Depositary  of  the  Committee,  to  safeguard  and  protect  the 
interests  of  the  bondholders;  that  having  full  faith  and  con- 
fidence in  the  Foreman  Jank,  which  acted  as  depositary,  and 
believing  that  the  members  of  the  committee  were  working  in 
good  faith  for  the  protection  and  preservation  of  the  interests 
of  the  bondholders,  he  deposited  his  bonds  with  the  depositary, 
and  certificate  of  deposit  was  thereupon  issued  to  him;  that 
subsequently  he  received  communications  from  the  committee 
from  time  to  time  stating,  in  substance,  that  there  was  not 
sufficient  income  to  cover  operating  expenses  and  taxes  and 
that  it  would  be  useless  to  offer  any  reorganization  plans; 
and  that  no  reorganization  plan  was  ever  promulgated  by  the 
committee;  that  the  cox^mittee  represented  that  it  was  formed 
for  the  protection  of  the  depositors  and  for  the  purpose  of 
taking  united  action  for  their  common  benefit,  and  to  enforce 
in  their  behalf  their  rights  and  remedies;  that  it  became  the 
duty  of  the  members  of  the  committee  to  assert  their  remedies 
in  favor  of  the  depositors;  that  while  the  causes  of  action 
against  Halsey,  Stuart  <k   Company  were  Known  to  the  members  of 
the  committee,  due  to  the  fact  that  the  chairman  thereof  was 
an  officer  of  Halsey,  Stuart  &  Company  and  knew  all  the  facts, 
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nevertheless  the  committee  took  no  action  to  protect  the  rights 
and  interests  of  the  depositors;  that  Halsey,  Stuart  &  Company 
interposed  the  Statute  of  Limitations  as  a  defense,  and  if  such 
defense  were  to  he  successfully  maintained  the  depositors  would 
sustain  loss  by  reason  of  the  failure  of  the  committee  to  in- 
stitute the  causes  of  action  before  the  expiration  of  the 
statutory  period  of  limitations  and  could  not  recover  anything 
against  Halsey,  Stuart  &  Company;  that  the  members  of  the 
committee  should  therefore  be  personally  charged  with  the  loss 
caused  by  their  "gross  negligence";  that  it  was  the  duty  of  the 
members  of  the  committee  either  to  cause  the  actions  to  be 
commenced  or  to  inform  the  depositors  of  the  existence  of  the 
cause  of  action  so  that  they  might  avail  themselves  of  their 
remedies  and  to  return  their  bonds  to  them  in  order  to  enable 
them  to  maintain  such  actions;  that  because  the  committee  was 
the  instrumentality  of  Halsey,  Stuart  St   Company  and  organized, 
not  for  the  purpose  of  protecting  the  depositors  but  for  the 
purpose  of  protecting  its  "master,"  Halsey,  Stuart  &  Company, 
and  to  deprive  the  investors  of  their  rights  and  remedies,  it 
did  not  commence  such  action;  that  the  depositors  have  taken 
no  action  themselves,  as  the  causes  of  action  were  unknown  to 
them;  that  the  members  of  the  committee  should  therefore  be 
held  liable  in  equity  for  their  violation  of  their  trust  duties 
and  obligations  and  for  their  misconduct;  that  the  committee 
should  be  removed  and  competent  persons  appointed  by  the  court 
to  supersede  the  committee  members;  that  the  members  should  be 
directed  to  deliver  the  list  of  names  and  addresses  of  the 
depositors  to  designated  persons,  who  might  communicate  with 
them  and  inform  them  of  the  pendency  of  this  suit  and  call  a 
meeting  of  the  depositors  for  the  purpose  of  appointing  a 
competent  committee  to  act  in  their  behalf.  The  following 
relief  was  sought  against  these  defendants:  (1)  that  the 


aeel<: 

; 

■ 

:.30    0.1 

4 
<  V 

'     '      ' 

[       . 

S9BJ    I  »m    8!      . 

a  ita  fri 

■    ;  .  ■   ■ 


court  should  find  that  a  valid  cause  of  action  existed  against 
Halsey,  Stuart  &   Company,  and  that  it  was  the  duty  of  these 
defendants  to  institute  this  cause  of  action  within  a  reasonable 
time  after  the  bonds  were  deposited  with  it,  which  cause  of 
action  was  not  commenced,  and  that  the  members  of  the  committee 
therefore  violated  their  trust  duties  and  obligations  and  beca»R 
liable  therefor;  (2)  that  if  the  court  should  sustain  the  de- 
fense of  the  Statute  ©f  Limitations  in  behalf  of  Halsey,  Stuart 
&  Company,  it  should  nevertheless  find,  in  the  alternative, 
that  these  defendants  became  liable  and  are  accountable  to 
the  bondholders  for  the  loss  and  damage  caused  by  the  failure 
to  commence  the  action  within  the  proper  time,  and  that  a 
judgment  be  rendered  against  them  in  such  amount  as  the  court 
might  find  due  upon  a  final  accounting j  (3)  that  the  court 
should  hold  that  the  committee  was  not  a  bona  fide  protective 
eemmittee  but  was  the  instrumentality  of  Halsey,  Stuart  & 
Company,  that  its  position  was  adverse  to  the  interests  of  the 
bondholders,  that  the  committee  members  should  therefore  be 
removed  from  office  and  suitable  persons  appointed  to  super- 
sede them,  and  that  defendants  be  directed  to  furnish  a  list 
of  names  and  addresses  of  all  bondholders  to  a  person  or 
persons  designated  by  the  court;  (4)  that  a  meeting  be  called 
under  the  supervision  of  an  appointee  of  the  court  to  elect  a 
proper  bondholders'  committee;  and  (5)  that  the  court  should 
find  and  determine  that  the  members  of  the  committee  were 
guilty  of  a  violation  of  trust  duties  and  obligations  and 
accountable  to  the  depositors,  the  beneficiaries  of  the  trust, 
in  such  amount  or  amounts  as  the  court  should  find  and  deter- 
mine to  be  due  from  each  of  them* 

It  thus  appears  that  the  essence  of  the  third  count  is 
that  these  defendants  failed  to  institute  a  suit  against  Halsey, 
Stuart  A  Company  in  behalf  of  plaintiff  and  others,  we  held 
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in  case  Ko,  42923  that  whatever  cause  of  action  plaintiffs 
may  have  had  against  Halsey,  tuart   ,napany  was  barred  both 
by  the  dtatute  of  Limitations  and  by  laches.  If  it  be  assumed 
that  the  allegations  of  the  third  count  state  a  cause  of 
action  against  the  individuals  who  constituted  the  bondholders* 
committee  because  of  their  failure  to  institute  a  suit  against 
Halsey,  toart  A  Company,  it  is  nevertheless  clear  upon  the 
face  of  the  count  that  the  cause  of  action  arose  in  1930  and 
was  therefore  barred  by  the  Statute  of  Limitations  or  by  the 
laches  of  plaintiff,  who  did  not  institute  proceedings  until 
194-1.  To  avoid  the  effect  of  the  Statute  of  Limitations  ©r 
laches,  plaintiff  alleged  concealment  of  the  cause  of  action, 
and  evidently  relies  on  the  provisions  of  section  23,  chapter 
83#  111.  Rev.  Stat,  1941,  which  provides  that  if  a  person 
liable  t©  an  action  fraudulently  conceals  the  facts  from 
the  knowledge  of  the  person  entitled  to  them,  suit  may  He 
instituted  at  any  time  within  five  years  after  the  person 
entitled  to  bring  it  discovers  that  he  has  a  cause  of  action* 
However,  count  3  does  not  specifically  allege  any  facts  of 
concealment  by  these  defendants.  Under  section  23  the  fraudu- 
lent concealment  must  be  something  more  than  mere  silence  or 
failure  to  disclose  and  must  consist  of  affirmative  acts  of 
a  sort  not  alleged  in  the  count. 
V  In  Keithley  v.  Mutual  Life  Ins.  Co..  271  111.  584 

(affirming  191  111.  App.  317),  the  action  was  for  fraud  and 
deceit,  and  the  declaration  consisted  of  two  counts.  The 
case  was  disposed  of  upon  demurrers  which  were  sustained  to 
the  second  count  and  to  a  replication  to  a  plea  of  the  five 
years*  Statute  of  Limitations  te  the  first  count.  It  was 
there  held  that  such  an  action  must  be  begun  within  five 
years  after  the  cause  of  action  accrued  unless  there  has 
been  a  fraudulent  concealment  of  the  cause  of  action  within 
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the  meaning  of  the  applicable  section  of  the  Statute  of  Limi- 
tations. In  defining  what  is  meant  by  fraudulent  concealment 
of  the  cause  of  action  the  court  referred  to  Beatty  v.  Nicker son. 
73  Hl«  &)!?#  whereia  it  was  held  that  the  representations  charged 
in  the  declaration  to  be  false  and  fraudulent,  did  not  meet  the 
requirements  of  the  statute  because  they  failed  to  set  out  the 
facts  constituting  the  concealment,  and  that  a  reference  to  the 
declaration  did  not  supply  the  defect  because  in  the  declaration 
there  was  no  allegation  of  concealment  or  of  acts  tending  fraudu- 
lently to  conceal  a  cause  of  action.  Parmalee  v.  Price.  208  111. 
544,  Lancaster  v.  Springer.  239  111.  472,  and  Vigus  v.  Q'Bannonf 
118  111.  334,  were  also  cited  and  discussed,  and  the  court  con- 
cluded that  "The  doctrine  announced  in  these  decisions  is,  that 
the  fraudulent  concealment  of  a  cause  of  action  which  will  prevent 
the  running  of  the  statute  of  Limitations  must  be  some  affirmative 
act  or  representation  Intended  to  prevent  the  discovery  of  the 
caase  of  action,  which  does  actually  prevent  such  discovery;  that 
a  replication  setting  up  such  fraudulent  concealment  must  set  out 
the  facts  constituting  the  concealment;  that  the  fraudulent  mis- 
representations which  form  the  basis  of  the  cause  of  action  do 
not  constitute  a  fraudulent  concealment  in  the  absence  of  alle- 
gations of  acts  or  representations  tending  fraudulently  to  conceal 
the  cause  of  action;  that  the  rule  that  the  statute  begins  to  run 
only  from  the  discovery  of  the  fraud  does  not  apply  when  the  party 
affected  by  the  fraud  might  with  ordinary  diligence  have  discov- 
ered it;  ***n  Later,  in  Skrodzkl  vt  Sherman  State  Bank.  348  111. 
403,  the  court,  relying  on  ^ithley  v.  Mutual  Life  Ins.  Go.  and 
decisions  cited  therein,  followed  the  same  rule  and  affirmed  the 
Appellate  court  in  holding  that  plaintiff  had  not  discharged  the 
burden  resting  upon  him  to  prove  fraudulent  concealment  of  the 
cause  of  action  so  as  to  toll  the  running  of  the  Statute  of 


V 


e 


—  N 

-     ( 


' 


i 


1 


' 


i 


. 


It  1o  t, 


: 


:;c[A 


. 


I 


-7- 

Limitations  (affirming  26l  111.  App.  16,,) 

In  this  appeal,  as  in  the  appeal  in  cause  Wo,  42923, 
plaintiff  argues,  in  the  alternative,  that  if  his  cause  of 
action  is  barred  by  the  Statute  of  Limitations,  he  is  never- 
theless entitled  to  recover  in  equity;  but,  as  already  pointed 
out  in  our  other  opinion,  the  rule  is  well  settled  in  Illinois 
that  where  plaintiff  elects  to  sue  in  equity  on  a  cause  of 
action  for  fraud  and  deceit  for  which  there  is  also  a  con- 
current remedy  at  law,  equity  does  not  merely  follow  the 
analogy  of  the  Statute  of  Limitations  but  applies  it  as 
an  absolute  bar.  Sloan  v«  Graham,  35  111.  26;  Bonney  v. 
St  ought  on.  122  111.  536*  and  Plarding  v.  Durand.  133  111. 

515. 

Various  other  questions  are  r aired  by  this  appeal, 
but  we  think  that  our  conclusion  as  to  the  insufficiency 
©f  the  third  count  and  our  holding  that  the  cause  of  action 
therein  sought  to  be  alleged  is  barred  either  by  limitations 
or  laches,  or  both,  are  determinative  of  the  principal  issues 
involved.  We  therefore  hold  that  the  chancellor  properly  dis- 
missed the  third  count,  and  accordingly  the  order  appealed 

from  is  affirmed. 

ORDER  AFFIRMED. 

Sullivan,  ..J.,  and  Scanlan,  J.,  concur. 
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J,  LITWIN  and  C.  F.  KUHLOW, 

Appellants, 


HALSEY,  STUART  &  CO.,  INC., 
a  corporation,  at  al., 

Appellees. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY, 

VT 

MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiffs,  as  owners  respectively  of  $7,000  and  $1,000 
of  bonds  of  an  issue  of  $3,^00,000  on  the  Steuben  Building, 
Chicago,  sought  by  this  proceeding  to  hold  Halsey,  Stuart  & 
Company,  Inc.,  and  four  members  of  the  Bondholders1  Protective 
Committee,  liable  for  fraudulent  misrepresentations  made  to 
them  in  the  sale  of  bonds,  for  breaches  of  trust  growing  out 
of  an  alleged  fiduciary  relationship,  and  for  an  accounting. 
The  chancellor  dismissed  the  complaint  and  the  several  counts 
thereof  against  the  four  individual  defendants,  and  that 
matter  is  now  involved  in  a  separate  appeal  pending  in  case 
Ho.  42432*  He  also  dismissed  the  first  and  third  counts  of 
the  complaint  but  ordered  Halsey,  Stuart  &  Company,  the  only 
remaining  defendant,  to  answer  the  second  count.  The  defense 
interposed  consisted  of  a  denial  of  the  material  allegations 
of  count  2,  a  denial  of  the  alleged  trust  relationship,  and 
the  affirmative  defense  of  the  Statute  of  Limitations  and 
laches  as  a  bar  to  plaintiffs'  recovery.  The  matter  was  then 
referred  to  a  master  in  chancery,  before  whom  an  exhaustive 
hearing  was  had.  Briefs  were  filed  touching  upon  the  legal 
questions  involved,  and  arguments  had  thereon.  The  master 
found,  in  effect,  that  certain  material  representations  made 
in  a  prospectus  puolished  by  Halsey  Stuart  <i  Company  were 
fraudulent,  untrue  and  calculated  to  deceive  the  investors 
who  relied  on  the  representations;  but  he  concluded,  as  a 
matter  of  law,  that  defendant  never  became  the  trustee  of  any 
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funds  for  the  use  and  benefit  of  the  bondholders,  and  that  the 
Statute  of  Limitations  constituted  a  bar  to  plaintiffs'  recovery. 
On  exceptions  to  the  master* s  report  the  chancellor  found  that 
defendant  was  not  a  trustee  and  therefore  not  guilty  of  any 
breach  of  trustj  that  plaintiffs  were  not  entitled  to  any 
accounting,  either  on  the  ground  of  trust  or  fraud;  and  that 
plaintiffs  were  barred  from  maintaining  any  action  because  of 
the  intervention  of  the  Statute  of  Limitations  and  of  laches. 
He  accordingly  dismissed  the  complaint  for  want  of  equity,  at 
plaintiffs*  costs,  Plaintiffs  have  taken  an  appeal  from  the 
decree  entered, 

without  setting  forth  the  lengthy  pleadings  filed  here- 
in, we  think  a  comprehensive  understanding  of  the  Issues  involved 
may  be  had  from  the  material  findings  of  the  master,  as  follows: 
It  appears  that  on  May  17,  1927  an  agreement  was  entered  into 
between  the  Steuben  Club,  as  purchaser,  and  Chicago  Title  and 
Trust  Company,  trustee,  as  seller,  for  the  sale  of  the  premises 
upon  which  the  Steuben  Club  Building  was  later  erected  at  a 
price  of  $1,^00,000,  subject  to  the  1927  taxes,  of  which  the 
seller  agreed  to  pay  one-third.  The  purchaser  paid  $50,000, 
and  the  balance  was  to  be  paid  in  installments  bearing  interest 
at  6  per  cent  from  May  1,  1927,  and  when  the  aggregate  sum  of 
$500,000  had  been  paid  the  seller  was  to  take  a  mortgage  of 
$1,000,000, 

Thereafter,  on  November  23,  1927,  an  agreement  was 
entered  into  between  the  Steuben  Club,  a  corporation  not  for 
profit,  and  Halsey,  Stuart  &  Company,  Inc.  (which  is  referred 
to  as  "purchaser"  throughout  the  entire  agreement).  It  con- 
tained a  copy  ©f  the  contract  between  the  club  and  Chicago 
Title  and  Trust  Company,  reciting  a  representation  by  the  club 
that  it  had  paid  $245,000  oa  account  of  the  purchase  price, 
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that  it  owned  accounts  receivable  of  $300,0  .0  and  v/ould  acquire 
additional  accounts  receivable  of  about  $100,000  before  January 
1,  1928;   that  it  would  organize  a  corporation  under  the  laws  of 
Illinois,   to  which  the  premises  would  oe  conveyed  subject  to 
the  provisions  of  the  contract,  and  that  the  club  would  cause 
this  corporation  to  execute  first  mortgage  bonds  of  $4,000,000, 
principal  and  interest  to  be  payable  at  the  office  of  the  de- 
fendant, which  was  to  act  as  the  club's  fiscal  agent*     The 
bonds  were  to  be  secured  by  a  first  mortgage  upon  the  premises 
and  improvements,     $^00,000  of  these  bonds*  were  to  be  subordi- 
nated to  the  balance  of  $3,500,000.     The  mortgage  was  to  contain 
a  sinking  fund  provision  for  the  retirement  of  not  less  than  40 
per  cent,  as  per  schedule  of  sinking  funds  described  therein, 
and  in  accordance  with  the  schedule  of  sinking  fund  payments 
the  subordinated  bonds  were  to  be  paid  prior  to  the  balance 
of  the  indebtedness. 

The  contract  provided  that  the  building  corporation 
was  to  demolish  all  structures  and  to  construct  thereon  a 
38-story  steel  building  containing  stores,  offices  and  club 
rooms,  at  a  cost  of  not  less  than  02,750,000  and  not  more  than 
$3,000,000,  and  the  contractors  were  to  accept  payment  in 
junior  securities  of  not  less  than  $500,000.     It  was  further 
provided  that  the  club  would  cause  the  building  corporation 
to  deliver  to  the  defendant,  Halsey,  Stuart  &  Company,  an 
appraisal  of  the  property  and  improvements  as  a  completed 
project. 

The  agreement  further  provided  that  the  club  would 
cause  the  building  corporation  to  sell  to  the  purchaser 
(Halsey,    .tuart  &  Company)  the  entire  issue  of  $4,000,000 
at  90  per  cent  plus  accrued  interest  to  the  date  of  the  de- 
livery of  the  interest  certificates.     In  the  event  the  cost 
of  the  building  should  be  less  than  $2,750,000,  then  the  bond 
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issue  was  to  be  reduced  proportionately.  The  carrying  charges 
up  to  January  1,  1928  were  to  be  supplied  by  the  building  cor- 
poration, and  the  balance  was  to  be  financed  with  the  first 
mortgage  bonds. 

One  clause  of  the  agreement  provided  that  the  club 
would,  on  demand  of  Halsey,  Stuart  &  Company,  cause  a  letter  in 
the  form  known  as  "President's  letter"  to  be  addressed  and  de- 
livered to  it,  giving  a  complete  summary  of  the  affairs  of  the 
club  and  the  building  corporation,  and  that  it  would,  prior  to 
the  payment  of  the  bonds  by  defendant,  at  its  own  expense,  cause 
them  to  be  qualified  for  sale  in  the  State  of  Illinois  and  would 
furnish  defendant  all  appraisals,  records  and  other  data  which 
might  be  necessary  in  order  to  qualify  the  bonds  for  sale  under 
the  securities  laws  of  other  states.  Appended  to  the  agreement 
was  a  "proposed  financial  set-up"  as  follows: 

Financing 

1  First  Mortgage  15-year  6%  bonds ,$4,000,000 

2  Junior  bonds  at  6-1/2^  to  be 

taken  by  contractors, , 50iL»v 

Net  cash  paid  on  land, 245,000 

Accounts  receivable  guaranteed  by 

Club,  not  less  than, »  420,000 

Total v5,l65,000 

Cost  ©f  Property 

Estimated  cost  ©f  building,  including 
Architect's  fees,  Surety  and  Com- 
pletion Bonds,.,! *?'S°°'°°2 

Net  cost  of  land,, M9?'S 

First  Mortgage  Commission *92'0' 

18  mos.  interest  on  i^,000,G00  at  h% 360,000 

6  mos,  interest  ©n.^0u,000  Junior  Mort- 
gage Bonds  at  6-1/2,, •    lo,125 

Taxes  and  insurance  during  construction, 

estimated  at 30,000 

Loan  expenses,  including  cost  of  Guarantee 
policy,  printing  and  certifying  Bonds, 
Trustee's  Fee,  appraisals,  etc,  esti- 
mated at 40>000 

Total $5,146,125 
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On  January  2?,  1928  another  agreement  was  entered  into 
between  the  Steuben  Club  and  Balsey,  Stuart  &  Company  extending 
the  time  for  performance  under  the  terms  of  the  original  agree- 
ment 70  days,  and  amending  the  security  under  the  lease  that 
the  club  was  to  execute  to  $300,000  instead  ©f  $500,000. 

Thereafter,  on  April  12,  1928,  an  appraisal  was  made 
by  Mark  Levy  &  Brothers,  who  predicated  its  valuation  upon  the 
assumption  that  the  building  would  be  completed  in  accordance 
with  the  plans  and  specifications,  including  a  lease  by  the 
club  of  a  portion  of  the  premises,  and  the  assumption  of  good 
management  and  completion  of  the  building  within  a  reasonable 
time.  It  fixed  the  valuation  of  the  land  and  buildings  at 
$6,700,698,  estimated  the  gross  annual  income  at  $874,364, 
the  annual  maintenance,  including  taxes  and  interest,  at 
$304,804,67,  leaving  an  annual  net  return,  before  interest 
amortization  and  federal  taxes,  in  the  amount  of  $!?69#559.33» 
This  was  capitalized  at  8-1/2%,  arriving  at  a  total  value  of 
$6,700,698  for  the  land,  building  and  equipment *  The  value 
of  the  land  was  specified  at  $2,199,885,  and  the  value  of  the 
building,  including  architect's  fees  and  cost  of  financing, 

at  $4,500,813* 

On  April  18,  1928  the  trust  indenture  was  executed  as 
of  March  1,  I928  between  the  188  'est  Randolph  street  Building, 
the  Steuben  Club  and  the  Union  Trust  Company  as  trustee.  The 
188  ^est  Randolph  Street  Building  was  organized  for  the  purpose 
of  signing  the  trust  indenture  and  bond  issue  pursuant  to  the 
agreement  of  November  23,  I927.  The  trust  indenture  contains 
the  guaranty  of  the  club  for  the  payment  of  bonds  and  interest 
and  the  covenants  of  the  building  corporation.  The  indenture 
stated  that  the  building  corporation  was  about  to  borrow 
$4,100,000  to  be  secured  by  Series  "A"  and  ,!Btt  to  be  issued 
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thereunder.  Series  "B»  was  subordinated  to  Series  "A"  and  under 
a  provision  of  the  trust  deed  it  was  contemplated  that  Series 
"A"  should  be  first  paid  and  satisfied  prior  to  the  discharge 
of  Series  "B,"  but  the  schedule  of  payments  to  the  sinking  fund 
contained  in  the  agreement  between  the  club  and  defendant  pro- 
Tided  that  Series  "B"  should  first  be  liquidated  from  the  sinking 
fund. 

One  of  the  articles  of  the  trust  indenture  recited  that 
the  building  corporation  had,  simultaneously  with  the  delivery 
thereof,  deposited  with  the  "Paying  gent"  one-third  of  the  next 
accruing  installments  of  interest  payable  on  all  bonds  ©f  both 
series.  The  first  installment  of  Interest  was  to  fall  due 
September  1,  I928.  The  trust  deed  also  provided  that  commencing 
Bay  1,  1928  and  on  the  first  of  each  month  thereafter,  the  build- 
ing corporation  was  to  deposit  with  the  defendant  as  "Paying 
Agent"  one-sixth  of  the  next  accruing  installments  of  interest 
on  all  bonds  then  outstanding  and  unpaid,  and  that  the  "Paying 
Agent"  should  apply  the  deposited  moneys  in  payment  of  interest 
on  bonds  as  the  same  fell  due.  The  building  corporation  was 
also  to  deposit  with  the  "Paying  Agent,"  commencing  with  Sept- 
ember 1,  1930,  monthly  deposits  for  the  semiannual  retirement 
of  the  bonds  in  the  future.  The  trust  indenture  stated  that 
the  building  corporation  guaranteed  that  it  was  well  seized  of 
the  land  and  had  good  title  to  the  mortgaged  property  in  fee 
simple,  clear  of  all  claims  and  incumbrances  as  of  the  date  «f 
the  delivery  of  the  trust  deed.  It  also  obligated  the  mortgagor 
to  demolish  the  structures  on  or  before  April  30,  19 28  and  to 
construct  the  building  and  complete  it  not  later  than  June  1, 
1929  at  a  cost  of  not  less  than  $2,7!?Q,000. 

Halsey,  Stuart  &  Company  was  designated  in  the  trust 
indenture  as  "Paying  Agent"  and  it  was  provided  that  it  should 
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not  be  liable  for  any  negligence,  omission,  mistake  or  misconduct 
of  its  agents  or  attorneys  If  it  should  take  reasonable  care  in 
selecting  theaj  end  triat  it  should  not  be  liable  for  anything  in 
connection  with  the  trust  except  through  its  gross  negligence 
or  wilful  misconduct. 

On  the  same  day  that  the  trust  indenture  was  executed 
(  pril  18,  1923)  a  Disbursing  Agreement  was  entered  into  between 
the  building  corporation,  the  Steuben  Club  and  the  Union  Trust 
Company,  as  well  as  certain  architects  and  contractors,  which 
referred  to  the  execution  of  the  bond  issue,  the  trust  indenture, 
the  covenants  therein,  to  the  execution  of  the  junior  bond  issue 
in  the  amount  of  $550,000,  and  to  the  agreement  with  the  defend- 
ant for  the  sale  of  the  bonds.  The  defendant  was  not  a  party 
to  that  agreement  but  was  referred  to  therein  as  "Underwriters," 
and  the  agreement  was  designated  as  an  "underwriting  contract." 
It  recited  that  the  defendant,  as  underwriters,  had  deposited 
the  net  purchase  price  of  the  bonds  in  the  sum  of  $2,490,113 
with  the  Union  Trust  Company  as  disbursing  agent,  and  that  the 
building  corporation  and  the  club  had  directed  the  defendant  in 
vriting  to  pay  said  sum  through  the  disbursing  agent ♦ 

The  building  corporation  agreed  to  construct  upon  the 
premises,  not  later  than  June  1,  1929,  a  building  free  and  clear 
of  all  liens  in  accordance  with  certain  specifications  deposited 
with  the  Union  Trust  Company  and  covenanted  to  deposit  with  the 
disbursing  agent  certain  sums  of  money  commencing  June  1,  19  28, 
to  /.pril  1,  1929,  a  total  of  $25,000,  The  Union  Trust  Company, 
as  disbursing  agent,  could  make  disbursements  from  the  bond 
interest  reserve  account,  real  estate  taxes  reserve  account, 
trustee's  and  disbursing  agent's  fees  and  all  other  disburse- 
ments for  carrying  charges  without  any  further  order,  authority 
or  approval.  All  other  disbursements  were  to  be  made  pursuant 
to  certificate  issued  by  the  architect  or  the  representative 
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of  the  underwriters. 

The  underwriters  designated  Winston  ft  company  as  their 
representative  in  approving  plans  and  specifications  or  modifi- 
cations thereof  and  in  supervising  construction  and  completion 
of  the  building.  The  agreement  referred  to  the  defendant  as 
the  "underwriters  '  and  provided  that  the  disbursing  agent  should 
render  monthly  statements  to  the  underwriters,  all  of  whieh 
appears  from  the  disbursement  agreement. 

The  defendant  issued  two  checks  on  *pril  18,  1923,  on* 
in  the  amount  of  $1,192,503,51,  payable  to  the  Chicago  Title 
and  Trust  Co,  as  trustee,  being  the  balance  of  the  purchase 
price  of  the  land  under  the  contract  between  the  Club  and  the 
Ghicago  Title  and  Trust  Company,  The  second  check  was  dated  the 
sane  date  and  was  for  the  sum  of  £2,490, 113,  a^d  was  payable  to 
the  Jnion  Trust  Company  of  Chicago,  Both  of  the  checks  were 
made  in  accordance  with  the  directions  of  the  building  corpor- 
ation, and  it  was  also  directed  to  withhold  $40,000  for  expenses, 
as  provided  in  the  disbursement  agreement. 

The  defendant  realised  a  profit  at  the  expiration  of 
this  transaction  in  the  sum  of  $377*883.47, 

The  defendant  then  proceeded  with  the  sale  and  marketing 
of  the  securities,  an   of  June  8,  19 28,  Xuhlow  purchased  from 
the  defendant  a  .,1,000  bond  of  the  Jteuben  bond  issue.  He  paid 
therefor  $1,116,67,  being  part  in  cash  and  part  in  another  bond 
which  was  called  for  payment  by  the  defendant,  v*hen  plaintiff 
Kuhlow  purchased  his  bond  from  the  defendant  he  read  and  relied 
on  the  statements  contained  in  the  prospectus  which  was  then 
issued,  delivered  and  publicised  by  the  defendant. 

The  master  found  that  "This  prospectus  and  the  use  of 
it  in  marketing  the  bond  issue  to  the  general  public  must  be 
strongly  condemned.  It  is  in  the  form  of  a  letter  dated  May 
29,  1923,  fro»  the  President  of  the  building  Corporation, 
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addressed  to  Halsey,  Stuart  *  Co.,  Inc.  It  contains  a  statement 
to  the  effect  that  the  Building  Corporation  owned  the  property 
in  fee.  This  statement  is  untrue  and  misleading  in  that  said 
building  corporation  has  paid  only  a  small  part  of  the  purchase 
price  of  the  land  and  the  balance  has  in  fact  been  paid  by  the 
defendant  after  the  sale  of  the  bonds.  The  entire  tone  of  the 
prospectus  and  the  language  used  therein  is  calculated  to  deceive 
and  mislead  the  ordinary  investor  or  layman  who  would  purchase 
bonds.  It  contains  a  statement  to  the  effect  that  the  cost  of 
the  original  furnishings  to  be  placed  in  the  rooms  of  the  Steuben 
Club  was  approximately  $300,000,  The  truth  of  the  matter  is 
that  no  furniture  or  furnishings  had  been  bought  at  the  time 
the  prospectus  was  publicised  and  the  entire  matter  of  the  fur- 
niture rested  upon  a  covenant  by  said  9%©ubj©n  club  contained  in 
the  agreement  between  the  Club  and  Baloey,  Stuart  &  Co,#  dated 
January  25,  1928,  In  truth  and  in  fact  the  covenant  for  fur- 
nishing the  club  quarters  provided  that  the  furnishings  should 
be  complete  within  six  months  after  the  construction  of  the 
building," 

The  master  found  that  "The  prospectus  also  contained 
the  statement  to  the  effect  that  funds  from  the  proceeds  of  the 
sale  of  the  bonds  had  been  deposited  as  a  trust  fund  with  the 
disbursing  agent,  "to  be  applied  towards  the  cost  of  construc- 
tion* ,  The  prospectus  did  not  state  the  actual  fact  that  a 
portion  of  the  proceeds  of  the  bond  issue  was  applied  toward 
payment  of  general  taxes  for  the  year  1927,  and  a  great  portion 
thereef  was  applied  to  complete  the  payment  of  the  purchase 
price  of  the  land.  In  this  regard  the  prospectus  is  definitely 
misleading  although  the  statements  therein  contained  may  be 
literally  true  when  given  a  strict  construction. 

"The  prospectus  also  stated  that  the  land  and  building 
had  been  valued  by  an  independent  appraiser  at  a  total  »f 
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$6,700,695.  This  statement  was  literally  true  but  actually 
misleading  in  that  the  prospectus  did  not  state  the  conditions 
upon  which  the  appraiser  arrived  at  the  stated  value  of  the 
property,  that  is,  by  a  capitalisation  of  the  net  income  and 
based  upon  the  assumption  that  the  building  was  properly 
completed  pursuant  to  plans  and  specifications,  and  further, 
that  the  rental  under  the  lease  to  the  iteuben  Club  in  the 
sum  of  $250,-  'iO  per  annum  would  be  fully  and  promptly  paid 
to  the  Club  throughout  the  term  of  2$  years.  The  prospectus 
also  purported  to  reflect  the  total  gross  earnings,  operating 
expenses  and  net  earnings.  It  did  not  disclose  to  the  investor 
that  these  figures  were  of  necessity  only  an  estimate,  and  they 
were  based  upon  payment  in  full  of  the  rental  due  the  Steuben 
Club  under  the  said  lease." 

On  June  5,  1928  Halsey,  otuart  <k   Company  sold  $100,000 
of  these  bonds  to  the  Foreman  Trust  &   havings  Bank,  from  whom 
Litwin,  one  of  the  plaintiffs,  later  purchased  $7,000  of  bond*. 
Litwin  testified  that  when  he  purchased  these  bonds  he  was  shown 
a  document  which  resembled  the  prospectus,  but  since  he  could 
not  read  English,  some  person  at  the  bank  from  whom  he  purchased 
the  securities  read  portions  of  the  prospectus  to  him. 

The  master  further  found  that  "No  monthly  deposits  of 
principal  or  interest  secured  by  the  provisions  of  the  trust 
indenture  were  made  either  by  the  Building  Corporation  or  by 
the  Cteuben  Club.  However,  interest  was  paid  to  the  holders  of 
the  bonds  up  to  :eptember  1,  1930.  The  funds  for  the  payment 
of  such  interest  were  deposited  with  the  defendant  out  of  the 
funds  which  it  had  theretofore  deposited  with  the  Union  Trust 
Company  as  disbursing  agent,  representing  the  purchase  price 
of  the  bonds.  It  also  appears  that  over  $35*000  was  paid  on 
the  1927  taxes  against  the  real  estate  herein  by  the  disbursing 
agent,  and  some  $15,000  was  used  to  pay  insurance  premiums. 
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fcone  of  these  facts  were  ever  disclosed  to  any  of  the  purchasers 
of  the  bonds;  in  fact,  as  hereinabove  set  forth,  the  true  situation 
with  reference  to  the  issuance  of  the  bonds  was  grossly  and  fraudu- 
lently misrepresented  to  the  buying  public," 

It  appears  from  the  master's  findings  that  "On  August  29, 
1930,  the  defendant  addressed  a  communication  to  the  bondholders, 
in  which  it  stated  that  it  had  Just  been  informed  that  funds  would 
probably  not  be  available  for  the  payment  of  interest  due  Sept,  1, 
1930,  and  that  it  had  been  led  to  believe  that  the  Building  Cor- 
poration and  the  Club  would  meet  this  obligation.  This  statement, 
in  view  of  the  fact  that  the  defendant  had  knowledge  that  no 
monthly  deposits  of  interest  had  ever  been  made  by  the  Building 
Corporation  of  the  Club,  constituted  a  fraudulent  concealment 
and  misrepresentation,  **  Thereafter,  on  September  8,  1930* 
another  communication  was  addressed  to  the  bondholders  by  the 
defendant*  to  the  effect  that  the  bonds  were  then  in  default 
and  it  would  be  necessary  to  organize  a  Protective  Committee, 
and  the  cooperation  of  the  bondholders  by  depositing  their  bonds 
with  the  Committee  was  requested,  It  closed  with  the  statement 
that  the  defendant  still  considered  the  bonds  well  secured  and 
did  net  advise  their  sale  at  current  market  prices," 

On  September  3,  1930,  the  Bondholders'  Protective 
Committee  was  formed  for  both  series  "A"  and  "B".  Plaintiff 
Litwin  deposited  his  bonds  of  Series  "A*  on  September  13#  1930# 
representing  $7,000  of  his  bonds,  evidenced  by  Certificate  No, 
C-63,  Plaintiff  iCuhlsw  deposited  his  bond  on  September  22, 
1930,  evidenced  by  Certificate  Ko,  M-3067. 

It  appears  from  the  master»3  report  and  the  record  that 
the  premises  have  been  involved  in  various  types  of  litigatiom 
since  March  2?,  1930,  when  a  suit  to  foreclose  a  mechanic's  lien 
was  filed.  The  trustee  of  the  bond  issue  filed  a  cross-complaint 
seeding  foreclosure  of  the  bond  issue,  resulting  in  the  appoint- 
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lcsnt  of  a  receiver  who  managed  the  property  until  appointment 

of  a  trustee  in  bankruptcy,  and  on  August  5#  1935,  an  involuntary 

petition  for  corporate  reorganization  under  section  77B  was 

filed  and  approved  on  December  3°#  1935* 

The  master  found  that  "From  September  9,  1930,  to 
September  19,  1936,  divers  communications  were  addressed  to  the 
bondholders  by  the  Protective  Committee.  In  none  of  these  letters 
were  the  facts  above  set  forth  ever  disclosed  with  reference  to 
a  diversion  of  a  portion  of  the  proceeds  of  the  sale  of  the  bonds 
to  the  purchase  of  the  land  and  to  the  payment  of  general  taxes 
for  the  year  1927,  or  that  funds  deposited  with  Halsey,  :tuart 
&  Co,  for  interest  requirements  were  not  made  by  the  mortgagor 
or  the  Club,  but  were  made  out  of  funds  deposited  with  the  Dis- 
bursing Agent. M 

ith  respect  to  the  foregoing  misrepresentations  found 
by  the  master  to  have  been  made  in  the  prospectus  for  the  sale 
of  bonds,  the  record  shows  that  Litwin  had  no  dealings  whatso- 
ever with  defendant,  but  bought  his  $7,000  of  bonds  from  the 
Foreman  Bank  sometime  in  1928  about  13  years  before  suit  was 
instituted,  Litwin  could  not  find  the  circular  which  he  said 
he  had  received  from  the  bank  at  the  time  of  the  purchase*  More- 
over, he  was  unable  to  read  English  when  he  bought  the  bonds  but 
testified  that  someone  at  the  bank  read  him  a  circular  which 
resembled  a  copy  of  the  prospectus  received  in  evidence.  He 
was  then  asked  by  his  counsel  whether  he  "relied  on  the  state- 
ments that  were  read  to  you  from  the  circular, "  but  the  master 
sustained  defendant's  objection  to  the  question,  Subsequently, 
after  Id  twin  had  received  two  letters  from  the  bondholders* 
committee,  he  deposited  his  bonds,  for  which  a  receipt  was 
Issued  to  him. 

The  other  plaintiff,  Kuhlow,  purchased  a  $1,  B  bona, 
series  A,  from  Halsey,  Stuart  &  Company  on  June  11,  1928,  He 
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testified  that  before  he  made  the  purchase  he  had  been  shown  the 
circular  or  prospectus  which  described  the  bond  issue »  He  took 
it  home  with  him  and  read  it  over,  relied  upon  the  statements  in 
the  circular,  none  of  the  details  of  which  he  could  remember  at 
the  time  of  the  hearing,  and  had  faith  in  Halsey,  3tuart  &  Company, 
from  whom  the  purchase  we.s  made  and  y/hom  he  regarded  as  a  reliable 
concern.  It  was  not  until  years  later  that  he  learned  from  his 
present  counsel  that  some  of  the  representations  made  in  the 
prospectus  were  false. 

Plaintiffs  seek  to  excuse  their  delay  of  more  than  ten 
years  before  bringing  suit  by  pleading  ignorance  of  the  fraud, 
Sm   far  as  LI twin  is  concerned  there  is  nothing  of  record  te  In- 
dicate when  or  where  he  first  acquired  knowledge  of  the  alleged 
fraud,  or  that  he  was  unaware  of  the  facts  upon  which  he  now  re- 
lies, Kuhlow  contends  that  he  was  first  apprised  by  his  attorney 
that  the  representations  were  false,  but  he  admits  that  he  had 
made  no  effort  at  any  time  before  that  to  find  out  whether  they 
were  false.  Both  parties  stipulated  that  the  premises  had  been 
in  litigation  since  1930,  when  a  suit  to  foreclose  a  mechanics* 
lien  on  the  property  was  filed  in  the  Circuit  court,  For  11 
years  after  the  bond  issue  went  Into  default  there  had  been  re- 
organization proceedings  of  the  mortgagor,  foreclosure  proceed- 
ings of  the  trust  deed  securing  the  bonds  o*ned  by  plaintiffs, 
the  appointment  of  a  receiver  who  managed  the  property  until  he 
was  superseded  by  the  trustee  appointed  by  the  Dnlted  States 
District  Court  in  1933  under  an  involuntary  petition  in  benkruptey 
against  the  building  corporation,  and  an  involuntary  petition  for 
a  corporate  reorganization  under  section  77B;  during  all  this  time 
and  through  all  this  litigation  plaintiffs  did  nothing.  In  193° 
they  received  a  communication  from  Halsey,  otuart  &  Company,  ad- 
vising them  that  funds  would  probably  not  be  available  fer  the 
payment  of  interest  due  September  1,  19 30 ,  and  another  communi- 
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cation advising  them  th&t  the  bonds  were  then  in  default  and  that 
it  would  be  necessary  to  organize  a  protective  committee,  and  re- 
questing their  cooperation  by  depositing  their  bonds  with  the 
committee.  They  were  also  told  that  a  consolidated  balance 
sheet  of  the  club  would  be  gladly  furnished  upon  request.  It 
would  seem  to  as  that  this  was  actually  an  invitation  to  ascertain 
the  facts  of  which  they  now  complain.  Nevertheless  they  failed  or 
refused  to  do  so,  Kuhlow  had  consulted  a  lawyer  about  his  rights 
some  six  or  eight  years  before  these  proceedings  were  filed,  but 
still  took  no  steps  to  assert  them.  Raving  stood  by  while  fore- 
closure proceedings  were  being  litigated  and  receivers  and  trustees 
were  appointed  for  the  benefit  of  their  bonds,  without  pursuing  the 
avenues  of  information  that  were  available  to  them,  plaintiffs  are 
not  in  a  position  to  interpose  the  defense  of  ignorance  of  fraud 
of  which  they  now  complain.  The  rule  that  delay  will  not  bar  re- 
lief where  the  injured  party  is  ignorant  of  the  fraud  has  no  appli- 
cation to  situations  wliere  a  party  might  have  ascertained  the  fraud 
by  the  use  of  means  of  information  within  his  reach,  ivant  of  knowl- 
edge caused  by  the  failure  to  exercise  diligence,  is  no  excuse. 
Simpson  v.  aansonf  34?  111.  5>43#  Needle  v«  McMullen,  334-  111.  168, 
We  think  the  chancellor  properly  found  that  plaintiffs'  action  is 
barred  by  the  statute  of  Limitations  (111.  Rev.  >tat.  1943*  ch. 
83).  The  very  formation  and  functioning  of  the  bondholders' 
committee,  its  letters  written  to  plaintiffs  from  time  to  time, 
as  well  as  the  coiamunictions  received  by  them  from  defendant, 
all  after  the  bonds  had  gone  into  default,  indicate  that  there 
was  no  concealment,  that  plaintiffs  were  not  lulled  into  sleeping 
on  their  rights  and  believing  that  all  was  well  when  it  was  not; 
in  fact,  these  various  steps  in  the  litigation  should  have  actuated 
plaintiffs  to  Investigate  and  protect  their  rights.  McNeil  vA 
Bulkley.  269  111.  App.  1  (.certiorari  denied  by  the  Supreme  court:. 
The  transactions  complained  of  took  place  in  1928.  Suit  was  not 
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brought  until  1941.  It  is  therefore  obvious  that  any  action 

at  law  was  barred  by  the  t. tute  of  Limitations. 

Plaintiffs  were  evidently  aw&re  of  this  fact,  because 
in  the  reply  brief  filed  by  Litwin  in  the  companion  appeal 
(case  No.  42432)  he  says  that  "Because  of  the  intervention  of 
the  Statute  of  Limitations  as  to  the  suit  against  the  persons 
who  floated  the  fraudulent  bond  issue  wherein  they  represented 
that  the  land  was  owned  in  fee  when  it  was  in  fact  not  owned, 
plaintiff  has  lost  his  remedy  against  such  persons"}  and  it 
was  apparently  in  an  effort  to  avoid  the  application  of  the 
statute  that  they  filed  this  suit  on  the  chancery  side  and 
alleged  breaches  of  trust  predicated  upon  the  theory  that  "the 
underwriter  stood  in  a  fiduciary  capacity  as  trustee  toward  the 
bondholders"  and  is  therefore  "liable  for  its  breach  of  fiduciary 
duty  and  trust."  The  validity  of  this  contention  rests  entirely 
upon  the  sup.  osicion  that  Kalsey,  Stuart  dc  Company  was  a  trustee 
of  funds  for  the  use  and  benefit  of  bondholders.  If  it  was  a 
trustee,  guilty  of  the  wrongful  diversion  of  trust  funds,  then 
plaintiffs  and  other  bondholders  would  be  entitled  to  an  account- 
ing; if  not,  there  could  be  no  liability  for  a  breach  of  trust. 
The  master  found  and  the  court  held  that  Kalsey,  otuart  &  Company 
was  actually  the  purchaser  of  the  entire  bond  issue,  and  not  a 
trustee,  and  that  no  fiduciary  relationship  existed  between  it 
and  the  bondholders.  The  agreement  ©f  November  23,  1927  between 
the  Steuben  Club  and  Halsey,  Stuart  referred  to  defendant  as 
"purchaser'1  throughout.  Indeed,  the  prospectus  upon  which  both 
plaintiffs  seek  to  rely,  referred  to  defendant  as  the  purchaser 
of  the  bonds.  This  was  in  accordance  with  the  facts,  because 
under  tne  agreement  between  Halsey,  Stuart  and  the  Steuben  CluB, 
the  former  had  agreed  to  purchase  the  $4,000,000  of  bonds  at  the 
price  of  90  per  cent.  Under  the  agreement  of  purchase  and  sale, 
defendant  was  absolutely  and  unconditionally  obligated  to  pay 
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the  full  purchase  price  for  all  the  bonds  to  the  maker  thereof, 
regardless  of  whether  it  was  able  to  sell  any  of  the  bonds  or 
not.  There  was  no  condition  or  provision  of  any  sort  to  inaicate 
that  defendant,  after  its  purchase  of  the  bonds,  would  sell  or 
retain  them,  either  wholly  or  in  part,  Neither  was  defendant  in 
the  position  cf  collecting  money  from  different  persons  to  whom 
it  sold  the  bonds  and  remitting  such  funds  to  the  building  cor- 
poration or  to  the  latter' s  agent  and  trustee,  Union  Trust  Company* 
Defendant  bought  all  the  bonds  and  paid  the  entire  purchase  price 
therefor  before  selling  any  of  them,  Keither  did  the  fact  that 
the  bonds  were  secured  by  a  trust  deed  to  the  Union  Trust  Company 
make  the  defendant  a  trustee  because  it  happened  to  purchase  or 
own  all  or  some  of  the  bonds,  or  because  it  happened  to  resell 
some  of  the  bonds  to  others.  Defendant  did  not  become  a  trustee 
of  the  money  which  it  received  from  the  sale  of  the  bonds  as  the 
proceeds  belonged  solely  to  the  defendant;  nor  was  it  or  the 
Foreman  Bank  under  any  obligation  to  hold  any  moneys  received  by 
them  from  the  sale  of  the  bonds  for  the  use  or  benefit  of  any 
person  other  than  themselves.  The  only  funds  that  defendant  re- 
ceived from  the  bondholders  were  those  derived  from  the  sale  of 
the  bonds  and  these  funds  belonged  solely  to  the  defendant. 

The  four  essentials  to  the  creation  of  a  trust  are  set 
forth  in  The  People  ex  rel.  Kelson  v.  Chicago  Bank  of  Commerce f 
29©  111.  App.  497  (aff «d  in  371  111.  396).  The  supreme  court 
there  held  that  in  order  to  create  a  trust  the  instruiaent  must 
with  reasonable  certainty  "disclose  the  property  embraced,  the 
beneficiaries  in  whose  behalf  it  is  created,  the  nature  of  the 
interest  of  such  beneficiaries  and  the  manner  in  which  the  trust 
is  to  be  executed  or  performed,"  Wone  of  these  essentials  is 
found  in  the  case  at  bar* 

Under  circumstances  showing  a  transaction  involving  pur- 
chase and  sale  it  was  held  in  People  ex  rel.  Kelson  jLt-SgJ 
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llanufac taring  District  Qank,  306  111.  App.  15,  that  no  fiduciary 
relationship  existed  between  the  parties.  The  relationship  between 
the  bank  and  its  customer  in  that  case  was  much  more  intimate  than 
that  of  the  parties  in  the  case  at  bar,  the  reliance  by  the  customer 
on  the  bank's  statements  was  greater,  the  duties  of  the  bank  in 
connection  with  the  flotation  of  the  mortgage  loans  were  far  more 
detailed \   the  bank  even  used  its  own  money  to  pay  interest  and 
principal  without  disclosing  that  fact  to  its  customers.  Never- 
theless, and  in  spite  of  the  further  claim  that  the  bank  was  acting 
as  the  investment  agent  for  its  customer,  the  court  held  there 
was  no  fiduciary  relationship  and  no  fraud  shown.  In  Leichner  w» 
First  Trust  Co,  of  Lincoln,  133  Web.  170,  274-  N.W.  475,  it  was  held 

l 

that  no  fiduciary  relationship  existed  between  a  trust  company  and 
one  to  whom  it  sold  bonds,  notwithstanding  the  fact  that  the  company 
was  trustee  under  the  mortgage  securing  the  bends. 

Among  the  contentions  advanced  by  plaintiffs  is  that  Halsey, 
Stuart  misused  tne  bondholders'  money.  So  far  as  we  are  able  to  as- 
certain, the  only  money  ever  received  by  defendant  from  the  bond- 
holders represented  the  purchase  price  of  the  bonds  and  belonged  to 
defendant,  and  when  plaintiffs  purchased  their  bonds  they  had  only 
such  rights  as  were  given  to  them  under  the  bonds,  and  the  trust 
deed  securing  them*  There  is  an  apparent  inconsistency  between  the 
claim  that  the  bondholders  were  beneficiaries  or  cestuis  of  the 
money  they  paid  for  their  bonds,  and  the  established  fact  that 
they  were  the  actual  owners  of  the  bonds. 

These  condiderations  lead  us  to  the  conclusion  that  Halsey, 
Stuart  &  Company  was  not  a  trustee,  and  while  the  master's  findings 
as  to  certain  statements,  made  by  defendant  in  the  prospectus,  were 
fully  warranted,  nevertheless,  the  defendant  was  not  guilty  of  the 
wrongful  diversion  of  trust  funds* 

The  cause  of  action  sought  to  be  asserted  against  defendant 
could  have  been  brought  at  law  as  well  as  in  equity,  because  courts 
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of  law  will  entertain  actions  for  fraud  and  deceit  such  as 
are  charged  in  this  proceeding,  but,  as  already  indicated, 
plaintiffs  evidently  brought  suit  in  equity  to  avoid  being 
barred  by  the  Statute  ©f  Limitations.  The  rule  is  well  settled 
that  where  there  is  a  concurrent  remedy  at  law,  equity  not  only 
follows  the  Statute  of  Limitations,  but  applies  it  as  an  ab- 
solute bar.  (Sloan  v.  Graham,  85  111.  26$  Bonney  v.  toughtonf 
122  111,  536l  Harding  v.  Pur and.  138  111*  515.)  Therefore,  we 
thinit  the  chancellor  not  only  properly  approved  the  master's 
recommendation  that  any  cause  of  fraud  was  barred  by  the 
statute,  but  his  finding  that  the  equitable  doctrine  of 
laches  applied  and  barred  plaintiffs1  recovery  was  properly 
made.  The  decree  of  the  Superior  court  should  be  affirmed, 
and  it  is  so  ordered, 

decree  ^firmed. 

Sullivan,  f«   J.,  and  Scenlan,  J,,  concur* 
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ALBERT  J.  HORAN,  for  use  of 
EDDY  STOKER  CORPORATION, 

Appellee, 

v. 


3241.A.  5^5 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY* 


CONTINENTAL  CASUALTY  COMPANY, 

a  corporation,  (  \ 

Appellant,    ) 

U  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 


This  was  a  suit  prosecuted  in  the  Circuit  court  fey 
Albert  J.  Horan,  bailiff  of  the  Municipal  eourt  of  Chicago, 
for  the  use  of  Eddy  Stoker  Corporation,  to  recover  damages 
for  a  breach  of  the  undertaking  expressed  in  a  forthcoming 
bond  filed  in  a  replevin  suit  in  the  Municipal  court  and 
executed  by  the  defendant,  Continental  Casualty  Company*, 
as  surety.  Trial  by  jury  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $400  and  costs,  from  which 
defendant  has  taken  an  appeal. 

The  salient  facts  disclose  that  on  March  28,  1942 
Eddy  Stoker  Corporation  claimed  to  be  the  owner  and  entitled 
to  possession  of  an  automatic  coal  burner  installed  in  the 
premises  of  Saul  Plast,  located  at  5510  Cornell  avenue, 
Chicago,  known  as  the  Cornell  Hotel.  Plast  having  refused 
to  surrender  the  property,  the  Eddy  Corporation  sued  out  a 
writ  of  replevin  from  the  Municipal  court  to  acquire  posses- 
sion. Instead  of  surrendering  the  stoker  in  accordance  with 
the  command  of  the  writ,  Plast  filed  a  forthcomi-ig  bond  in 
the  amount  of  $500  with  the  bailiff  of  the  Municipal  court, 
signed  by  Continental  Casualty  Company  as  surety.  The 
condition  of  the  bond  was  that  "If  the  said  Saul  Plast, 
Defendant,  will  appear  in  and  defend  the  said  action,  and 
will  deliver  such  property  in  accordance  with  the  order  of 
the  Court  in  as  good  condition  as  it  was  when  xhe  said 
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action  was  commenced  and  if  the  said  Defendant  will  pay  all 
costs  and  damages  that  may  be  adjudged  against  him  in  such 
action,  then  this  obligation  to  be  void;  otherwise  t©  remain 
in  full  force  and  effect."  The  replevin  suit  was  tried  in 
the  Municipal  court  on  May  14,  1942,  Plast  having  appeared 
and  interposed  a  defense.  Trial  by  the  court  without  a  jury 
resulted  in  an  order  finding  the  right  of  property  in  the 
Eddy  Corporation  and  directing  the  return  of  the  coal  burner 
to  plaintiff *  Plast  having  failed  or  refused  to  comply  with 
the  order,  the  Eddy  Corporation  thereafter  brought  suit  on 
the  forthcoming  bond  and  recovered  a  judgment  against  the 
surety  before  Lloyd  w«  Lehman,  a  justice  of  the  peace,  for 
$500  and  costs.  Aa  appeal  was  prosecuted  to  the  Circuit  court 
by  the  surety  company,  where  a  trial  by  jury  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff  in  the  amount  of 
$400 «  Upon  the  trial  of  the  cause  in  the  Circuit  court  plain- 
tiff introduced  in  evidence  a  certified  copy  of  the  judgment 
in  the  Municipal  court  finding  title  in  the  Eddy  Corporation. 
Defendant  thereupon  sought  to  reopen  the  issue  of  title  by 
showing  that  the  interest  of  the  plaintiff  in  the  property 
was  simply  a  lien  rather  than  ownership,  but  the  Circuit 
court  refused  to  permit  defendant  to  do  so* 

The  surety  company  rests  its  case  solely  on  the 
proposition  that  "Where  a  plaintiff  in  a  replevin  sues  on  a 
bond  he  is  limited  in  his  recovery  to  the  interest  which  plain- 
tiff had  in  the  property  sought  to  be  replevied,"  and  in 
connection  with  that  contention  it  is  argued  that  defendant 
should  have  been  permitted  to  show  that  the  interest  of  plain- 
tiff was  only  a  claim  against  the  property  for  $100.  This 
claim  is  founded  upon  the  statement  in  defendant's  brief  that 
Plast  purchased  a  stoker  from  the  Eddy  Corporation  under  a 
conditional  sales  contract,  that  he  paid  $700  on  account  of 
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the  purchase  price,  leaving  a  balance  of  $100 j  that  a  disagree- 
ment occurred  between  the  claimant  and  the  purchaser  as  to  the 
unpaid  balance  of  $100  because  of  faulty  mechanism  in  the  stoker; 
and  that  the  replevin  proceeding  was  thereupon  instituted  to 
acquire  possession  of  the  chattel.  We  find  nowhere  in  the 
record  any  evidence  of  a  contract  of  conditional  sale,  nor 
as  to  the  amount  paid  on  account  of  the  purchase  price „ 
Neither  is  there  any  evidence  of  a  disagreement  betv/een  plain- 
tiff and  purchaser  as  to  the  unpaid  balance  of  $100  because  of 
faulty  mechanism  in  the  stoker.  The  sole  authority  for  these 
statements  is  found  in  several  rejected  offers  of  proof  by 
which  defendant  sought  to  relitigate  the  issue  of  title  which 
had  previously  been  adjudicated  in  the  Municipal  court.  Judge 
Kormoyle  of  the  Circuit  court  properly  refused  to  permit  it 
to  do  so.  It  is  the  well  settled  rule  in  this  state  that 
where  the  judgment  in  replevin  has  disposed  of  the  question 
of  title,  the  matter  is  res  .judicata  in  a  suit  on  the  bond, 
and  defendant  will  not  be  permitted  to  relitigate  the  matters 
of  the  replevin  action  in  such  a  proceeding.  The  rule  is 
stated  in  54  C.  J.  654  as  follows:  "Where  the  judgment  in 
replevin  passes  on  the  question  of  title  or  possession  to 
the  property,  the  matter  is  res  .judicata  in  an  action  on 
the  replevin  bond,  and  the  rule  is  the  same  in  an  action  on 
the  redelivery  bond."  In  Birma  v.  Muir.  152  111.  App,  505> 
it  was  held  that  "By  the  judgment  the  merits  of  the  case  were 
determined  and  the  defendants  in  the  action  on  the  bond  could 
not  assert  that  the  plaintiff  in  replevin  had  title  to  said 
property."  This  doctrine  was  enunciated  by  the  courts  of  this 
state  as  early  as  1873.  MeHurchy  v.  Q'Hair.  67  111.  242  (1873), 
was  an  action  on  a  replevin  bond,  and  the  only  question  pre- 
sented by  the  record  related  to  the  admissibility  of  certain 
evidence  offered  by  the  defendants  for  the  purpose  of  proving 
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that  the  property  replevied  belonged  in  fact  to  the  plaintiff 
in  the  replevin  suit.  The  court  disposed  of  that  question  by 
saying  that  "Apart  from  other  objections  to  this  evidence, 
it  is  sufficient  to  say,  that  the  parties  are  concluded  by  the 
judgment  in  the  replevin,"  In  Schott  v.  Youree.  142  111.  233 
(cited  in  54  C.  J.  652,  sec.  426),  the  court  lie  Id  that  a 
judgment  is  conclusive  on  the  surety  named  in  the  forthcoming 
bond  even  though  he  was  not  a  party  defendant  to  the  action 
of  replevin* 

Of  course,  if  the  merits  of  the  ease  had  not  been  de- 
termined in  the  replevin  suit,  the  surety  company  could  have 
interposed  that  as  a  defense  and  litigated  title  to  the 
property  in  dispute.  It  is  so  provided  in  section  26  of  the 
Replevin  Act  (ch.  119,  I3JU  Rev.  3tat.  1943);  but  it  is  only 
in  those  oases  'where  the  merits  of  the  replevin  action  have 
not  been  determined  that  the  question  of  title  can  be  liti- 
gated in  the  suit  on  the  bond.  An  examination  of  the  decisions 
upon  which  defendant  relies  discloses,  almost  without  exception, 
that  the  plaintiff  was  not  the  owner  of  the  property  in  question 
but  was  concededly  a  mere  lienholder  such  as  an  execution  credi- 
tor or  a  chattel  mortgagee.  In  the  early  eases  of  King  v^ 
Ramsay.  13  111,  619,  and  Warner  v.  Matthews.  18  111,  83,  cited 
by  defendant,  it  was  held  that  under  the  particular  facts  there 
presented  defendants  v;ere  entitled  to  assert  in  the  litigation 
on  the  bonds  that  they  were  the  general  owners  of  the  property 
replevied,  subject  to  certain  limitations,  but  only  because  the 
question  of  ownership  had  not  been  adjudicated  in  the  replevin 
actions  there  under  consideration.  In  the  flfo-fr-frhe^p  case  that 
fact  was  specially  pleaded  pursuant  to  section  2b  of  the 
Replevin  Act.  In  both  decisions  the  court  clearly  indicated 
that  if  the  question  of  title  had  been  adjudicated  in  the 
replevin  suit  it  would  have  been  res  .judicata  in  the  suits 
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on  the  bonds. 

We  think  the  doctrine  of  £es  .judicata  and  the  decisions 
supporting  it  are  determinative  of  the  principal  question 
presented  in  this  proceeding.  The  Eddy  Corporation  would 
have  acquired  possession  of  the  stoker,  to  deal  with  as  its 
own,  if  no  forthcoming  bond  had  been  filed,  and  we  think  the 
mere  filing  of  a  bond  should  not,  and  was  never  intended  to, 
affect  the  rights  of  the  plaintiff j  the  bond  sirr.^.y  stands  in 
the  place  of  the  property  (Red  River  Valley  Trust  Go.  y. 
Poawell,  173  Okla.  96,  44  p.  (2d)  956),  Plaintiff  is  entitled 
either  to  the  property  or  its  fair  and  reasonable  valuej  and 
since  the  jury  assessed  the  value  of  the  stoker  upon  competent 
evidence  adduced  upon  the  hearing  at  $400,  we  would  not  be 
justified  in  disturbing  the  verdict  and  judgment,  because 
the  amount  is  not  challenged  by  defendant* 

For  the  reasons  indicated  we  are  of  opinion  that  the 
judgment  of  the  Circuit  court  should  be  affirmed,  and  it  is 
so  ordered, 

JUDGMENT  AFFIRMED. 

Sullivan,  x .  J.,  and  Scanlan,  J*,  concur. 
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PEOPLE  OF  THE  STATE   OF  ILLINOIS,        ) 

Defendant  in  Error, 
v^  )  ERROR  TO  CRIMINAL 

JOHN  J.  WILLIAMS,  ]      G0URT>  C00K  COUNTY. 

Plaintiff  in  Error,   ) 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT* 

John  J.  Williams,  together  with  Frank  J.  Malone  and 
George  c-ore,  a  captain  and  patrolman  of  the  Chicago  Police 
Department,  respectively,  -were  indleted  in  the  Criminal 
court  of  Cook  county  for  conspiring  together  and  with 
persons  whose  names  were  unknown  to  the  grand  jury  to 
operate  gaming  houses  situated  in  the  16th  police  district 
of  the  city,  owned  and  operated  by  Williams  and  others. 
They  were  tried  by  a  jury  and  at  the  close  of  the  people's 
case  a  motion  to  instruct  the  jury  to  find  defendants  Malone 
and  Gore  not  guilty,  was  sustained  by  the  court  and  the  jury 
was  so  instructed,  a  similar  motion  made  on  behalf  ©f 

llliams  was  overruled.  The  motion  was  renewed  at  the  close 
Of  all  the  evidence  and  likewise  overruled.  The  jury  return- 
ed a  verdict  finding  Williams  guilty  and  assessed  a  fine 
against  him  ©f  $2,000,  upon  which  judgment  was  entered. 
This  writ  of  error  was  sued  out  to  reverse  that  judgment. 

The  state  adduced  the  testimony  of  some  fourteen  wit- 
nesses to  prove  the  conspiracy  charged,  Williams  and  four 
other  witnesses  testified  on  his  behalf.  From  a  careful 
examination  of  the  testimony  it  clearly  appears  that  defend- 
ant was  proven  guilty  ©f  the  crime  as  charged  in  the  indict- 
ment by  overwhelming  evidence.  Defendant  admitted  that  he 
owned  and  operated  numerous  gambling  establishments  located 
in  the  general  vicinity  ©f  63rd  street  and  Kedzie  avenue, 
and  at  least  three  witnesses  testified  that  they  joined 
with  him  and  agreed  to  operate  gambling  establishments  as 
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charged  in  the  indictment.  Defendant  argues  that  there  was 
no  evidence  tending  to  show  that  he  entered  int©  any  unlawful 
agreement  with  anybody  to  operate  gambling  houses,  but  under 
the  well  established  rule  in  this  state  it  is  not  necessary 
to  prove  an  express  agreement;  the  conspiracy  may  be  shown 
oy  proof  of  facts  from  which  the  jury  may  fairly  infer  that 
a  conspiracy  existed.  In  Pens  et  afr-  v.  Pamela.  124  111. 
399,  the  court  said  that  "In  nearly  all  cases,  therefore, 
the  conspiracy  is  proved  by  circumstantial  evidence,  namely, 
by  proof  of  facts  from  which  the  jury  may  fairly  Imply  it." 
In  addition  t©  defendant's  admission  that  he  way  engaged  in 
operating  garbling  houses,  Howard  Laiir  and  George  Duewerth 
testified  that  they  expressly  agreed  with  defendant  t©  operate 
a  gambling  house  as  charged  in  the  indictment,  and  frem  the 
testimony  of  Thomas  Maher,  Donald  Kappell,  Thomas  Murphy, 
Robert  Deubek  and  other  witnesses,  the  jury  was  justified 
in  concluding  that  a  conspiracy  as  charged  in  the  indictment 

was  entered  into. 

Aside  from  the  contention  that  the  verdict  was  contrary 
y  to  the  evidence,  it  is  urged  that  the  coort  erred  in  receiving 
incompetent  prejudicial  evidence  offered  by  the  state  over 
defendant's  objection,  Specifically  it  is  argued  that  the 
state's  atoorney  requested  the  court  to  call  Walter  Knapp  as 
the  court's  witness,  because  on  a  previous  trial  and  in  view 
©f  inconsistent  statements  theretofore  made  by  him,  the  state 
was  unable  to  vouch  for  his  credibility  and  veracity.  It 
appears  that  Knapp  had  testified  before  the  same  judge  in 
another  trial,  and  he  was  there  called  as  the  c©urt-s  witness 
upon  a  shewing  that  the  prosecutor  could  not  v©uch  f©r  hUu 
When  he  was  called  t©  the  stand  in  the  instant  case  the  prose- 
cuter  called  the  court's  attention  to  the  fact  that  he  had 
previously  been  called  as  the  court's  witness  and  again  stated 
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that  he  could  not  vouch  for  him.  The  trial  court,  having  had 
the  opportunity  to  observe  the  demeanor  of  the  witness  in  the 
first  trial,  was  certainly  in  a  position  to  determine  whether 
Knapp  should  be  called  as  the  court's  witness.  In  People  v. 
Das cola.  322  111,  473,  it  was  contended  by  the  defendant 
that  the  court  erred  in  calling  Minnie  Dascola  as  a  court 
witness  and  allowing  her  to  be  impeached  as  to  irrevelant 
matters  on  cross-examination.  The  court  held  where  the 
state's  attorney  doubts  the  veracity  of  a  witness  and  has 
no  confidence  in  him  for  some  good  reason,  the  trial  court 
may  call  such  witness  and  leave  him  open  for  cross-examination 
by  either  side,  but  held  that  the  right  to  do  so  ought  to  be 
exercised  with  great  care  and  the  practice  adopted  only  where 
it  is  shown  that  otherwise  there  may  be  a  miscarriage  of 
justice  (citing  People  v.  Cardinelli.  297  111*  Uo|  People 
v.  Bernstein.  250  111.  63).  In  the  instant  case  a  proper 
foundation  was  laid  for  the  request,  and  the  court's  exper- 
ience with  the  witness  in  a  previous  trial  justified  him  in 
acceding  to  the  prosecutor's  request. 

Another  contention  urged  by  defendant  is  that  the 
trial  court  erred  in  not  permitting  defendant  to  introduce 
evidence  to  determine  whether  the  witness  Henry  Boerema,  an 
investigator  for  the  state's  attorney,  was  an  employee  of 
the  county  of  Cook,  It  was  the  contention  of  the  defense 
that  his  remuneration  was  secretly  arranged  by  one  Scholler 
of  the  state's  attorney's  office  and  that  his  activities  were 
purely  political,  Defendant's  counsel  offered  to  prove  by  the 
testimony  of  two  employees  of  Cook  county  that  Boerema  was  not 
a  county  employee.  The  point  is  scantily  argued  by  both  sides, 
and  we  are  at  a  loss  to  understand  the  materiality  of  such  evi- 
dence. No  cases  are  cited  in  support  of  the  contention  that 
this  constituted  prejudicial  error. 
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Lastly,  it  is  urged  that  the  misconduct  of  the  state's 
attorney  deprived  defendant  of  a  fair  and  impartial  trial. 
During  the  cross-examination  of  Donald  Happell,  defendant's 
counsel  propounded  the  following  question:  "You  never  heard 
of  any  of  those  other  books  down  town  or  any  other  place  being 
indicted,  did  y©u?M  Mr.  Austin  of  the  state's  attorney's 
office  objected,  and  the  court  sustained  the  objection.  Mr. 
Napoli,  another  assistant  state's  attorney,  addressing  the 
court,  said:  "Judge  could  we  have  a  ruling  to  have  Mr.  Burke 
cut  out  the  play  acting  there  by  those  questions,  it  is  purely 
for  one  effect—"  Defendant's  counsel  took  exception  to  the 
statement,  whereupon  the  state's  attorney  replied:  "He  knows 
very  well  that  questions  like  that  are  not  material  to  the 
issues  in  this  particular  case,  ***  If  he  wants  in  evidence 
the  record  of  all  the  arrests  of  a  lot  of  books,  he  knows  the 
State  has  no  right  to  produce  it  in  evidence  in  this  case." 
Defendant's  counsel  then  stated  that  he  "would  like  to  have 
in  evidence  anybody  else  they  indicted  at  63rd  and  Kedzle," 
to  which  the  state's  attorney  replied:  "He  knows  very  well 
the  State  has  no  right  to  introduce  that  in  this  case,  other 
books,  the  arrest  of  other  books,  and  yet  he  persists  in  asking 
the  question."  There  can  be  no  doubt  that  the  questions  of  de- 
fendant's counsel  were  improper,  and  that  the  evidence  which  he 
sought  t©  adduce  was  incompetent j  and  the  state's  attorney's 
statement  as  to  the  incompetency  and  impropriety  of  such  evi- 
dence did  not  constitute  misconduct  on  his  part. 

We  think  the  case  was  fairly  and  impartially  tried, 
free  from  any  prejudicial  error,  and  defendant  was  found  guilty 
beyond  a  reasonable  doubt,  as  charged  in  the  indictment,  by 
abundant  and  competent  evidence.  The  judgment  of  the  trial 

court  should  therefore  be  affirmed  and  it  is  so  ordered. 

JUDGMENT  AFFIRMED. 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur,* 
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JAYBILL  CLOTHES,  INC.,  ) 

Appellant,      ) 

)   APPEAL  FROM  SUPERIOR 
v.  )  , 

)  COURT  OF  COOK  COUNTY, 
JOSEPH  HARRIS  et  al.,  )  s\  \ 

Appellees.      )  V 

MR.  JUSTICE  SOANLAN  DELIVERED  THE  OPINION  OF  THE  COURT,  \ 
Plaintiff  filed  what  it  calls  "a  true  creditors 
bill,  not  a  bill  to  set  aside  any  conveyances."  After 
defendants  had  filed  answers  to  the  complaint  the  cause 
was  referred  to  a  master  in  chancery,  who,  after  a  bearing, 
filed  a  report,  in  which  he  made  certain  findings  of  fact 
and  recommended  that  the  complaint  be  dismissed  for  want 
of  equity.  The  chancellor,  Judge  Lupe,  overruled  plaintiff's 
exceptions  to  the  master's  report  and  entered  a  decree  dis- 
missing plaintiff's  complaint  for  want  of  equity.  Plaintiff 
appeals. 

The  verified  complaint  alleges  that  plaintiff,  on 
November  4,  1938,  recovered  a  judgment  for  $1,650.45  against 
the  main  defendant,  Joseph  Harris;  that  an  execution  issued 
upon  the  Judgment  was  returned  by  the  sheriff  wholly  unsatis- 
fied and  with  a  certificate  that  he  could  find  fi©  property 
in  Cook  county  whereon  to  levy|  that  no  part  of  this  judg- 
ment has  been  paid  and  that  it  is  in  full  force  and  effect* 
that  plaintiff  believes  that  Joseph  Harris  has  sufficient 
property  to  pay  said  Judgment  but  that  it  is  and  has  been 
kept  concealed;  that  plaintiff  believes  that  Nora  Harris  and 
i^arion  Harris,  relatives  of  Joseph  Harris,  are  some  of  the 
persons  in  whose  hands  there  is  some  of  this  property,  real 
or  personal,  which  is  concealed  and  which  should  be  applied 
to  the  payment  of  the  judgment,  and  that  upon  a  discovery  by 
defendants  under  oath  said  property  will  be  found  adequate  to 
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pay  toe  judgment,  and  plaintiff  prays  that  defendants  answer 
the  complaint,  under  oath,  and  that  the  principal  defendant, 
Joseph  Harris,  be  decreed  to  pay  the  judgment  and  costs  and 
to  apply  for  that  purpose  any  property  so  discovered;  that  a 
receiver  be  appointed  with  the  usual  powers;  that  the  principal 
defendant  may  be  enjoined  from  transferring  or  otherwise  dis- 
posing of  his  property  or  effects,  and  for  such  further  relief 
as  may  be  necessary. 

Counsel  for  plaintiff,  in  its  brief,  states  that  when 
the  complaint  was  filed  plaintiff  had  no  information  as  to 
whether  Joseph  Harris  had  any  property  that  could  be  reached. 
Plaintiff  called  as  adverse  witnesses  the  defendants,  Joseph 
Harris,  Nora  Harris  and  Marion  (Harris)  Nieder,  Nora  Harris 
is  the  wife  of  Joseph  Harris  and  Marion  Nieder  is  their 
daughter.  Plaintiff  also  called  nine  other  witnesses  and 
introduced  thirteen  exhibits.  Defendants  offered  no  testimony. 

The  master  found  that  Joseph  Harris  was  at  one  time  the 
owner  of  the  property  at  3539  West  Chicago  avenue,  Chicago, 
Illinois,  but  that  he  transferred  the  real  estate  to  his  wife 
many  years  before  the  judgment  was  entered  and  that  there  is 
no  evidence  to  show  that  at  the  time  of  the  transfer  of  the 
real  estate  to  Nora  Harris  Joseph  Harris  was  insolvent ;  that 
there  is  not  sufficient  evidence  to  show  that  Nora  Harris  is 
holding  the  real  estate  in  trust  for  Joseph  Harris,  and  that 
he  therefore  finds  that  the  property  is  that  of  Nora  Harris, 
The  master  further  found  that  Joseph  Harris  borrowed  $4,000 
from  the  Main  State  Bank  on  October  31,  1941,  and  deposited 
with  that  bank  $15,000  worth  of  life  insurance  policies  as 
collateral;  that  nothing  has  been  paid  on  account  of  the 
principal  of  the  note;  that  there  is  not  sufficient  evidence 
to  show  that  plaintiff  has  any  right  or  claim  against  the  said 
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insurance  policies.  The  master  further  found  that  defendant 
Joseph  Harris  does  not  have  any  property  with  which  to  pay 
the  judgment  rendered  against  him,  and,  therefore,  recommends 
the  dismissal  of  the  complaint. 

Plaintiff  contends  that  the  testimony  uncovered 
property  ©f  Joseph  Harris  and  therefore  the  master  and  the 
chancellor  erred  in  holding  that  plaintiff  did  not  make  out 
a  case  and  in  dismissing  the  complaint  for  want  of  equity. 
Before  the  master  plaintiff  contended  that  a  certain  insur- 
ance policy  taken  out  by  the  main  defendant  was  his  property 
"and  that  there  was  an  overplus  in  the  same,"  but  in  this 
court  plaintiff,  in  its  brief,  abandons  any  claim  as  to  this 
poliey.  The  principal  property  that  plaintiff  contends  be- 
longs to  Joseph  Harris  and  that  should  be  subjected  to  its 
judgment  consists  of  a  parcel  of  real  estate  located  at  3539 
West  Chicago  avenue,  Chicago,  Illinois,  The  uncontradicted 
evidence  sho?/s  that  this  real  estate  was  conveyed  by  Joseph 
Harris,  through  a  nominee,  to  his  wife,  Mora  Harris,  on 
September  22,  1930,  The  judgment  of  plaintiff  against  Joseph 
Harris  was  based  upon  an  indebtedness  that  was  created  in 
1937  and  the  judgment  was  entered  November  4,  1938,  and  there 
is  no  evidence  that  Joseph  Harris,  at  the  time  of  the  convey- 
ance, was  insolvent;  indeed,  there  is  no  evidence  that  at 
that  tims  he  had  any  creditors.  Plaintiff  states  that  it 
does  not  seek  by  its  complaint  to  set  aside  the  conveyance  to 
the  wife,  but  it  seeks  a  finding  and  decree  that  the  real 
estate  lias  always  been  the  property  of  defendant  Joseph 
Harris  and  that  he  placed  it  in  his  wife's  name  as  "a  mere 
cover  up  and  sham,"  that  therefore  the  real  estate  "held  by 
a  wife  in  a  secret  trust  belonging  to  the  main  defendant  is 
subject  to  a  creditor's  bill."  As  to  the  burden  that  plain- 
tiff would  have  to  assume  even  if  it  had  been  a  creditor  at 
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the  time  of  the  conveyance ,  see  State  Bank  of  Clinton  vffl 
Barnett.  250  111.  312,  318,  319,  wherein  it  is  held  that  the 
owner  of  property  may  at  any  time  give  the  same  to  anyone  he 
chooses,  so  long  as  he  thereby  injures  no  existing  creditor^ 
and  the  mere  fact  tnat  he  may  be  indebted  at  the  time  of  the 
conveyance  is  not  alone  sufficient  to  make  a  gift  or  convey- 
ance by  Mm  inoperative,  and  that  if  a  creditor  fails  to  aver 
and  prove  the  insolvency  of  the  debtor  at  the  time  the  convey- 
ance was  made  he  is  entitled  to  no  relief,  (See,  also,  Knowles 
v,  Crewr  289  111.  App.  108,  112,  113,)  The  evidence  shows  that 
Joseph  Harris  paid  $33#0°0  for  the  real  estate  and  there  is  a 
mortgage  on  it  of  $2o,000,  held  by  the  Massachusetts  Mutual 
Life  Insurance  Company;  that  the  mortgage  is  now  larger  than 
it  was  when  the  property  was  purchased,  due  to  the  fact  that 
the  Insurance  Company  has  paid  "a  bunch  of  taxes  accumulated; n 
that  the  Insurance  Company  has  an  assignment  of  the  rents  and 
most  of  the  rents  have  been  turned  over  to  it  for  ten  years; 
that  the  brother  of  Joseph  Harris,  Sam  Harris,  lives  in  the 

neighborhood  of  the  real  estate  and  collects  the  rents;  that 
the  total  rents  collected  every  month  are  $287,  out  of  which 
Nora  Harris  turns  over  to  the  Insurance  Company  $220  and  the 
balance  is  used  for  the  purpose  of  paying  the  expenses  of 
keeping  up  the  property;  "that  the  property  brings  in  less  thaa 
what  the  expenses  are;M  that  the  rents  collected  are  deposited 

in  the  account  of  Nora  Harris  in  the  Mid  City  Bank.  On  ^ugust 
7,  1941,  the  Massachusetts  iiutual  Life  Insurance  Company  sent 
the  following  letter  to  Joseph  Harris: 

"Our  Home  Office  has  again  given  consideration  to  the 
problem  in  connection  with  our  loan  of  the  above  number  17555 
Harris],  and  we  are  advised  that  the  loan  will  be  permitted  to 
stand  in  abeyanoo  to  July  1,  1942  at  an  interest  rate  of  4-1/2% 
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for  that  period,  subject  to  monthly  payments  of  at  least  $220, 
to  be  applied  on  current  interest,  taxes,  insurance  premiums > 
and  delinquent  interest,  and  subject  to  all  other  terms  of 
the  note  and  mortgage, 

"Mr.  Lewis  has  informed  you  of  our  desire  to  have 
shown  on  the  monthly  statements  being  furnished  us,  all  of 
the  rental  income  from  the  property  including  the  rental 
received  from  the  second  floor  corner  offices,  which  rental 
has  heretofore  been  paid  direct  to  your  brother  as  an  offset 
against  personal  services  in  connection  with  maintenance  of 
the  building,  Please  show  this  item  on  all  statements  here- 
after, together  with  maintenance  expenses  incurred  by  your 
brother,  properly  identifying  said  maintenance  items «  Any 
surplus  over  and  above  maintenance  costs  incurred  by  your 
brother  should  be  remitted  to  us  for  application  to  reduction 
of  the  principal  of  the  loan,  as  it  is  very  important  that  the 
principal  be  reduced  as  rapidly  as  possible." 

Plaintiff  states  in  its  brief,  "We  rely  largely  on 
this  letter  to  support  our  case,"  Undoubtedly,  the  evidence 
tends  to  show  that  Joseph  Harris  managed  the  property  for  his 
wife,  a  housewife,  who  has  never  been  engaged  in  business* 
She  testified  that  the  property  was  losing  money  all  the  time 
"so  there  is  nothing  there,"  and  that  she  had  lost  interest 
in  it  but  that  her  husband,  who  acted  as  her  agent,  still  took 
an  interest  in  the  property.  The  master  foun'I  that  "there  is 
not  sufficient  evidence  to  show  that  1MN  Eu..ris  is  holding 
said  real  estate  in  trust  for  Joseph  Harris."  We  have  con- 
sidered the  letter  in  connection  with  all  the  other  facts  and 
circumstances  bearing  upon  the  question  before  us  and  we  hare 
reached  the  conclusion  that  the  findings  of  the  master  in 
reference  to  the  real  estate  were  justified* 

Plaintiff  states  that  the  evidence  shows  that  Joseph 
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Harris  owned  a  Plymouth  automobile  for  which  he  paid  $848, 
that  there  was  a  chattel  mortgage  of  $700  on  the  automobile, 
and  that  his  son-in-law  owns  the  chattel  mortgage  and  the 
chattel  mortgage  note,  and  it  contends  that  the  decree  should 
be  reversed  because  the  trial  court  did  not  order  the  auto- 
mobile turned  over  to  the  sheriff  for  sale,  This  contention 
is  an  afterthought,  as  the  record  fails  to  show  that  plaintiff 
made  any  motion  either  before  the  master  or  the  chancellor 
that  an  order  be  entered  that  the  automobile  be  turned  over 
to  the  sheriff  for  sale*  It  is  reasonably  clear  that  during 
the  hearing  in  the  trial  court  the  equity  of  Joseph  Harris 
in  the  Plymouth  automobile  was  not  regarded  as  of  any  value. 

The  contention  of  plaintiff  that  the  contents  of  a 
certain  safety  deposit  box  taken  out  in  the  names  of  Joseph 
Harris  and  Nora  Harris  were  all  subject  to  the  judgment  and 
that  the  court  erred  in  not  ordering  the  contents  of  the  box 
turned  over  to  the  sheriff  for  sale  is  without  the  slightest 
merit*  The  evidence  shows  that  .Harris  and  his  wife  had  a  box 
at  a  bankj  that  Nora  Harris  paid  the  rent  of  the  box  every 
year  and  that  all  that  was  in  the  box  was  a  couple  of  rings 
that  belonged  to  her. 

The  evidence  shows  that  Joseph  Harris  has  a  place  at 
312  South  Halsted  street  where  he  keeps  samples  of  clothing 
that  he  sells  for  Spstein  Brothers,  Philadelphia.  Plaintiff 
contends  that  Joseph  Harris'  evidence  tends  to  show  that  he 
still  had,  at  that  place,  119  suits  that  were  a  part  of  the 
merchandise  that  he  had  on  hand  at  the  time  of  the  trial  of 
the  case  wherein  the  judgment  was  entered,  and  that  the  trial 
court  erred  in  not  ordering  the  suits  turned  over  to  the 
sheriff  for  sale.  1  e  may  assume,  from  the  fragmentary 
testimony  of  Harris  In  reference  to  the  suits,  that  it  tends 
to  support  plaintiff's  contention.  Neither  before  the  master 


' 


— 

3ii  .  -     - 

■ 

; 

r.  ... 


; 

■ 

*. 

i  bust  si  sri 

•   ■ 


-7- 

nor  the  chancellor  did  plaintiff  ask  that  the  suits  be  turned 
over  to  the  sheriff  f«  sale.  It  is  clear  that  plaintiff,  in 
the  trial  eourt,  relied  upon  its  claim  as  to  the  real  estate 
and  the  life  insurance  policy  to  support  its  contention  that 
a  decree  should  be  entered  in  its  favor,  Joseph  Harris 
practically  volunteered  the  testimony  as  to  the  11Q  suits  and 
he  testified  that  he  was  keeping  them  in  good  shape.  Just 
why  plaintiff  has  not  levied  upon  these  suits,  under  its 
judgment,  is  not  shown  by  the  record* 

We  think  chat  the  chancellor  was  fully  justified 
under  the  evidence  in  entering  the  decree,  and  the  decree  of 

the  Superior  eourt  of  Cook  county  is  therefore  affirmed, 

i 

DEGREE  AFFIRMED* 
Sullivan,  F,  J.,  and  Friend,  J.,  concur  ♦ 
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J.  J.  SCHWARTZ, 

Appellee, 

ARTHUR  G,  CIMAGLIA, 

pellant. 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 


324I.A.  527l>\\ 


M.   JUSTIC     JTLAH  DELIVERED  THE  OPINION  OF  THE  COURT* 

A  complaint  praying  for  the  dissolution  of  a  partner- 
ship agreement  between  the  parties,  for  the  appointment  of  a 
receiver,  for  the  payment  of  the  creditors  of  the  partnership, 
and  for  an  accounting  between  the  parties*  Defendant  appeals 
from  a  decree  entered  in  the  proceedings. 

The  cause  was  referred  to  a  master  in  chancery,  who 
heard  evidence  and  filed  a  report  in  v/hich  he  recommended 
that  a  decree  be  entered  dissolving  the  partnership  "and 
that  such  further  proceedings  be  taken  under  the  directioa 
of  this  Court,  as  shall  be  required  to  effect  an  accounting 

..  een  the  plaintiff  and  the  defendant  with  reference  to 
any  and  all  assets  of  said  partnership  and  to  determine  the 
rights  of  all  interested  parties  therein."  Defendant  filed 
but  two  objections  to  the  master's  report,  viz;     -sti 
For  that  the    ter  in  his  report  in  -..■    *aph  5  thereof 
has  made  a  finding  that  the  filing  of  a  bill  of  complaint 
herein  by  the  plaintiff  constituted  an  exercise  of  his  right 
to  dissolve  the  partnership.  Seconds  For  that  the  complaint 
herein  in  paragraph  1  thereof  makes  'Exhibit  l1,  the  partner- 
ship agreement  a  part  of  said  complaint  and  it  is  provided  in 
said  agreement  in  paragraph  6  thereof  that  any  moneys  advanced 
by  the  plaintiff  shall  be  refunded  to  him  from  the  profit 
that  said  complaint  in  par;      5  alleges  that  at  no  time  has 
there  been  any  profits  of  said  partnership  and  the  evidence 
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before  the  Master  is  to  this  same  effect.  The  complaint  re- 
quests the  return  of  advancements.  The  answer  filed  by  defend- 
ant herein  states  that  because  of  the  said  provisions  of  said 
partnership  agreement  and  because  of  the  absence  of  profits, 
the  plaintiff  is  not  entitled  to  the  refund  of  any  moneys  so 
advanced  by  him  and  on  this  issue  the  Master  fails  to  make  any 
finding.  Wherefore  the  defendant  objects  to  the  said  report 
and  submits  that  the  same  ought  to  be  altered  and  varied*"  The 
master,  in  overruling  the  two  objections,  held:  "(1)  The  ob- 
jection marked  ♦First'  is  not  well  taken  and  is  hereby  overruled, 
(2)  The  objection  marked  'Second'  relates  to  a  matter  of 
accounting  which  my  report  recommends  should  follow  the  entry 
of  a  decree  approving  dissolution  of  the  partnership  in  question* 
Consequently,  said  objection  raises  a  premature  question  and 
is  hereby  overruled."  The  chancellor  entered  a  decree  overruling 
the  exceptions  of  defendant  to  the  master's  report  and  confirmed 
the  report.  The  decree  finds  that  the  allegations  in  the  com- 
plaint "are  substantially  true  as  therein  stated;  that  the 
equities  of  this  cause  are  with  the  plaintiff  and  that  the 
partnership  heretofore  existing  between  the  plaintiff  and  the 
deiendant  should  be  terminated  and  dissolved,"  and  decrees 
"that  the  partnership  heretofore  existing  between  the  plain- 
tiff and  the  defendant  be  and  the  same  is  hereby  terminated 
and  dissolved*"  The  decree  then  makes  provisions  for  the  pro- 
tection of  the  creditors  of  the  partnership.  The  decree 
further  provides*  "That  said  John  Mulder,  Master  in  Chancery 
*  *  *,  take  an  account  of  the  partnership  dealings  between  the 
plaintiff  and  defendant;  and  for  the  better  discovery  Of  the 
matters  aforesaid  the  parties  hereto  respectively  are  ordered 
to  produce  before  the  said  Master  and  to  leave  with  hi':  until 
otherwise  dire  V <*d  all  books,  papers  and  writings  in  their 
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eustody  or  under  their  control  relating  thereto^  and  are  to 
be  examined  upon  oath  and  interrogatories  as  the  said  Master 
shall  direct;  and  the  said  Master  will  cause  to  come  before 
him  all  such  witnesses  whose  testimony  he  may  deem  necessary, 
and  examine  them  upon  oath  and  interrogatories  touching  upon 
the  said  accounts.  And  it  is  ordered  that  what  shall  appear 
to  be  due  from  either  party  to  the  other  on  the  balance  of 
said  account  or  to  the  creditors  of  the  said  partnership  be 
paid  to  such  person  as  shall  be  found  to  be  entitled  to  the 
same  from  the  assets  of  the  said  partnership  within  twenty 
days  after  the  report  of  the  said  Master  shall  have  been 
approved  and  confirmed  by  this  court.  And  it  is  further 
ordered  that  the  said  Master  make  his  report  herein  with  aH 
convenient  speed,  and  that  the  said  Master,  or  either  of  said 
parties,  be  at  liberty  to  apply  to  the  court  for  further  direc- 
tions; that  all  questions  of  costs  of  this  proceeding,  includ- 
ing stenographic  expenses  and  Master* s  fees  be  reserved  by  this 
court  for  consideration," 

At  the  outset  of  the  hearing  before  the  master  counsel 
for  defendant,  in  response  to  a  question  as  to  his  position, 
stated:  "Mr,  ^rnith:  well,  it  seems  to  me,  that  I  think  perhaps 
either  party  would  have  the  right  to  dissolve.  There  is  no 
question  about  that  in  my  mind  at  all.  The  only  question  is 
as  to  whether  or  not  they  have  the  right  to  come  in  and  havo 
the  pourt  dissolve  them.  That  is  the  only  question  in  my 
mind.  They  have  not  in  any  way  set  up  facts  showing  there 
has  been  a  dissolution  here.  They  have  set  up  facts  which 
might  give  them  a  right  to  a  dissolution,  and  if  that  is  true, 
we  deny  these  f«cts,  I  do  not  know  whether  it  was  necessary 
for  them  to  put  the  facts  in  their  complaint,  but  I  did  not 
draw  the  complaint.  They  put  the  facts  in  there  and  I  denied 
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them,  and  that  makes  an  issue.  I  will  admit  that  if  they  said 
the  partnership  was  dissolved  and  they  asked  the  court  to 
complete  the  accounting,  there  would  be  no  question  about  it 
in  my  mind  about  their  right  to  go  ahead,  Et«t  they  set  up 
oertain  facts  and  we  deny  those  facts,"  It  appears,  therefore, 
that  the  position  of  defendant  was  that  only  the  parties  could 
dissolve  the  partnership;  that  the  complaint  failed  to  set  up 
facts  showing  that  the  parties  or  either  of  them  had  dissolved 
the  partnership,  and  that  the  sole  jurisdiction  of  the  trial 
court  in  a  proceeding  of  this  kind  is  to  render  an  accounting 
between  the  parties  after  one  or  both  a    :em  had  dissolved 
one  partnership* 

The  master  found,  paragraph  (4);   "That  during  the 
period  beginning  April  17th,  1943,  and  ending  February  9th, 
1944,  various  differences  and  disputes  arose  between  the  said 
partners  which  impaired  and  hindered  the  successful  operation 
of  the  partnership  business  *    V  Defendant  made  no  objection 
to  this  finding*  That  the  master  was  justified  in  ruling  that 
the  second  objection  filed  by  defendant  related  to  the  matter  of 
accounting  and  was  therefore  a  premature  objection,  is  not 
disputed.  The  sole  objection,  therefore,  that  can  now  be  urged 
relates  to  the  finding  of  the  master  that  the  filing  of  the 
complaint  constituted  an  effective  and  proper  exercise  of 
plaintiff's  right  to  terminate  and  dissolve  the  partnership. 
That  objection  accords  with  the  position  taicen  by  defendant's 
counsel  at  the  outset  of  the  hearing* 

In  this  court,  defendant  abandons  the  position  be 
assumed  before  the  master  and  the  chancellor  and  now  contends 
that  "the  filing  of  a  complaint  to  dissolve  a  partnership  is 
not  a  sufficient  fact  upon  which  the  court  may  base  a  decree 
dissolving  a  partnership  in  the  same  cause,"  and  trgues  that 
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the  evidence  adduced  before  the  master  would  net  warrant  a 
dissolution  of  the  partnership.  It  is  hardly  necessary  to 
state  that  he  cannot  abandon  the  theory  of  his  defense  in 
the  trial  court  and  adopt  another  in  this  court « 

The  purpose  of  the  partnership  was  to  manufacture, 
sell  and  distribute  specialties,  games,  toys  and  novelties. 
The  partnership  agreement  providea  for  no  definite  term  nor 
particular  undertaking,  nor  was  there  any  provision  in 
reference  to  notice,   -ction  31  ©f  the  Uniform  Partnership 
Act  (eh.  10o-l/2,  par.  31,  111.  Rev.  Stat*  1943)  states: 
"Dissolution  is  caused;       (b)  By  the  express  w:    s  any 
partner  when  no  definite  term  or  particular  undertaking  is 
specified."  In  Thanos  v.  IJaanos.  313  111*  4-99,  the  court 
said  (p.  50b):   "Appellee  testifies  that  he  did  not  voluntarily 
withdraw  from  the  partnership  business  of  operating  restr.urantsj 
that  a  controversy  arose  between  the  partners  concerning  the 
real  estate  transaction  in  question,  and  that  appellant  ordered 
appellee  from  the  premises  and  told  him  that  his  services  were 
no  longer  needed  ©r  desired;  that  this  controversy  occurred 
some  time  in  the  month  of  July,  1919*  and  that  thereafter  he 
engaged  in  the  bakery  business  and  in  the  real  estate  business* 
Whichever  view  is  taken  of  the- case,  the  partnership  was  dis- 
solved some  time  between  June  1  and  August  1,  1919 •  We  are 
not  able  from  this  record  to  definitely  establish  the  date* 
Section  29  of  the  Uniform  Partnership  act  provides  that  ^he 
dissolution  ©f  a  partnership  is  the  change  in  the  relation 
•f  the  partners  caused  by  any  partner  ceasing  to  be  associated 
in  the  carrying  en  as  distinguished  from  the  winding  up  ©f  the 
business**  Section  U  provides  that  this  dissolution  is  caused, 
bv  the  express  will  of  «™?  **  V™   partners  when  no  definite  form, 
or  particular  underta*^  is  specified. 
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in  this  case,  There  was  no  definite  term  fixed  for  the  life 
of  the  partnership  and  no  particular  undertaking  was  specified 
which  required  the  continuance  of  the  partnership  to  complete 
the  undertaking  Either  the  act  of  appellant  in  declaring  the 
partnership  terminated  or  the  act  ©f  appellee  in  withdrawing 
from  the  partnership  business  was  in  fact  and  In  law  a  dissolu- 
tion of  the  same."  (Italics  ours.)  Section  32  of  the  said  Act 
provides:   "(1)  On  application  by  or  for  a  partner  the  court 
shall  decree  a  dissolution  whenever-       (d)  A  partner 
wilfully  or  persistently  commits  a  breach  of  the  partnership 
©r  agreement,  or  otherwise  so  conducts  himself  in  matters  re- 
lating t©  the  partnership  business  that  it  is  not  reasonably 
practicable  to  carry  on  the  business  in  partnership  with  him* 
(e)  The  business  ef  the  partnership  can  only  be  carried  on  at 
a  loss,  (f)  other  circumstances  render  a  dissolution  equitable," 
These  provisions  conclusively  dispose  of  the  position  taken  by 
defendant's  counsel  before  the  master,  v.e  are  in  accord  with 
the  finding  of  the  master  that  the  filing  of  the  complaint 
"constituted  an  effective  and  proper  exercise  of  his  [plain- 
tiff's] right  to  terminate  and  dissolve  the  partnership,"  and 
our  conclusion  in  that  regard  disposes  of  the  only  ©bjeotion 
made  by  defendant  to  the  master's  report  that  can  be  urged 
upon  this  appeal *  However,  as  to  the  present  position  Of 
defendant,  that  the  evidence  did  not  warrant  a  dissolution 
of  the  partnership,  we  may  say  that  the  evidence  beftre  tb* 
master  showed  constant  charges,  countercharges  and  serious 
disputes  between  the  parties  that  made  the  successful  operation 
©f  the  business  impossible.  It  is  conceded  that  the  business 
was  being  conducted  at  a  loss.  The  master  would  have  beem 
fully  warranted  in  finding  that  on  February  7,   1943>  defendant 
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locked  all  of  the  doors  of  the  factory,  refused  u>  allow  plain- 
tiff admittance  to  the  place,  and  that  he  told  plaintiff  to  go 
and  see  his  lawyer,  that  he  did  not  want  to  talk  to  plaintiff « 
We  are  satisfied  from  the  evidence  that  there  was  no  chanoe  of 
conducting  the  business  amicably  and  successfully,  and  that  it 
was  for  the  best  interest  of  both  parties  that  the  partnership 
be  dissolved.  It  must  be  noted  that  the  instant  decree  reserves 
all  questions  of  accounting  between  the  parties,  and  also  pro- 
tects the  rigiits  of  creditors* 

Defendant  contends  that  "plaintiff  and  receiver  should 
not  employ  the  same  attorney  over  objection  of  defendant,"  and 
implies  that  the  receiver  employed  plaintiff's  attorney.  The 
order  appointing  the  receiver  makes  no  provision  as  to  the 
employment  of  an  attorney  by  the  receiver  and  no  appeal  was 
taken  by  defendant  from  that  order*  The  point  now  made  was 
not  raised  before  the  master  nor  the  chancellor  and  neither 
was  called  upon  go  pass  upon  sueh  a  point.  We  find  no  pleading 
in  the  record  wherein  defendant  in  an  affirmative  way  asked  the 
chancellor  to  direct  the  receiver  not  to  employ  plaintiff's 
attorney  as  his  attorney.  If  defendant  thought  that  the  point 
was  germane  to  the  proceeding  before  the  master  and  the  chancellor 
he  should  have  raised  it  in  some  apt  way*  The  attorney  for 
plaintiff  volunteers  a  statement  that  at  the  time  of  the  appointm- 
ent of  the  receiver  he  stated  to  the  chancellor  that  as  the 
assets  of  the  partnership  would  not  be  sufficient  to  pay  the 
creditors  in  full  he  would  act  for  the  receiver  without  com- 
pensation. This  statement  has  not  been  denied  by  defendant. 
The  present  point  hardly  deserves  notice  as  it  has  really 
nothing  to  do  with  the  merits  of  this  appeal. 

The  decree  of  the  Circuit  court  of  Cook  county  is 

affirmed, 

DECREE  AFFIRMED, 

Sullivan,  P.  J,,  and  Friend,  J.,  concur, 
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Appellant,  ) 

V«  )        APPEAL  PROM  SUPERIOR      f 

V.LI  AM  B.  IfelLfAlNE,   J>..,  COURT  0?  COOK  COUNTY,  f 

■  iter  of  the  Last  till 
and  Testament  of  William  ) 

Appellee.  5$  ^  ^  X.Ae    527 

MR,  JUSTICE  SeaRMH  BBLI7ERSD  THE  OPINION  OF  THE  COURT* 
laintiff  filed  a  petition  in  this  eourt  for  leave 
teal  from  an  order  of  the  Superior  court  of  Cook  county 
granting  a  nei   trial  to  William  8.  Mellvaine,  Jr.,  Executor 
ef  the  Last  Will  ar  fcasent  of  William  B.  Mcllvaine,  Sr., 

sea,  4ef  »,  i    -  l  t  e         ■  ■  .!• 

There  was  a  trial  of  the  cause  before  the  court  and 
a  jury  and  a  verdict  ins  returned  finding  defendant  guilty 
and  assessing  plaintiff's  damages  at  the  sum  ef   ,J>7'jV* 
jjef  end  Jit  filed  s  metier  for  a  sen  trial  in  which  many 
grounds    n«  n?ge&«     Xfee   ferial  court    uttered  an  order 
setting  aside  the  verdict  ef  the  J  bpj   and  allo¥/ing  a  new 
trial   "on  the   specific  ens'  ojuly  ground   that  tiie  court  erred 
in  refusing  te  to  t.  at  the  instance  of  the  de- 

fendant, the  followii  .   iota     'If  you  believe  from 

the  evidence  in  this  •  t   t  tnt  no  light  in  the 

stairway  and  that  it  was  dark  therein,  and  if  you  further 
believe  from  the  evidence   t     t    ,  ■    '  >  intei.  to 

take  a  stal:        .,         _     not  see  where  the   st    ..•     j  was  or 
the  width  of  the  landing;  if  ye--.         fche*  believe  that 

he  nevertheless  itepj  ihe  door  onto  the  landing 

and  then,  without  being  tele  to  see  where  the  stairway  was, 
stepped  over  to  his  right  and  fell  down  the  stairway;  and 
if  yeu  further  believe  from  the  evidenee  that  suc_  Lon 
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on  his  part  was  negligence  that  proximately  contributed  in  any 
degree  to  the  happening  of  his  injury,  you  nut  find  the  de- 
fendant not  guilty. tn  The  instant  appeal  presents  the  single 
question  as  to  whether  or  not  the  trial  eourt  committed  reversi- 
ble error  in  refusing  that  instruction* 

Briefly  stated,  the  complaint  charged  that  on  August 
27,  1941,  defendants  testate  controlled,  operated  and  managed 
an  eight  story  office  and  store  building  in  Chicago,  at  180 
North  Wabash  avenue ;  that  Burgess  Battery  Company  rented  space 
on  the  fifth  floor  of  the  building;  that  George  R.  Bell  was  the 
manager  of  the  company  and  plaintiff  was  its  advertising  coun- 
selor; that  Bell  was  familiar  with  the  corridors  and  toilet 
space  on  the  fourth  floor,  and  with  the  stairway  leading  fro» 
that  floor  to  the  third  floor,  but  that  plaintiff  was  unfamiliar 
with  said  toilet,  corridor  and  stairways;  that  "it  was  then  dark 
in  said  corridor,  said  stairway  landing  on  said  4th  floor,  and 
said  stairway  leading  towards  the  3rd  floor  and  towards  the  5th 
floor.  There  was  then,  and  there  no  other  warning  or  guard  to 
advise  plaintiff  of  the  said  close  proximity  of  said  north  edge 
of  said  landing  to  the  north  edge  of  said  doorway;"  that  plain- 
tiff at  all  times  kept  in  close  proximity  to  Bell,  allowing  the 
latter  to  take  the  lead,  and  was  in  the  exercise  of  all  due  care 
and  caution  for  his  own  safety;  that  plaintiff  and  Bell  walked 
through  the  doorway  on  the  fourth  floor  of  the  building  to  the 
stairway  landing;  that  plaintiff  then  and  there  stepped  over 
the  north  edge  of  said  stairway  landing  and  fell  into  said 
stairway  well  leading  from  the  landing  on  the  fourth  floor 
thereof,  while  in  the  exercise  of  all  due  care  and  caution  for 
his  own  safety;  that  defendant's  testate  was  then  guilty  of 
one  or  more  of  the  following  wrongful  acts:  "(a)  Carelessly 
and  negligently  operating,  managing  and  maintaining  said  build- 
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ing  by  his  agent,  (b)  Carelessly  and  negligently  by  said 
agent,  failing  to  light  or  otherwise  guard  the  said  landing 
of  said  stairway  on  the  4th  floor  of  said  building  and  the 
stairway  and  stairway  well  leading  from  said  landing  towards 
the  3rd  floor  of  said  building,  (e)  Carelessly  and  negli- 
gently by  said  agent,  maintaining  a  dangerous  stairway  landing 
on  the  4th  floor  of  said  building  and  a  stairway  leading  there- 
from towards  the  3rd  floor  thereof  without  providing  safety 
facilities  that  would  render  said  stairway  and  landing  reason- 
ably safe  when  used  by  the  plaintiff,  10 #  As  a  direct  and 
proximate  result  of  one  or  more  of  the  above  wrongful  acts  by 
the  said  defendant  by  his  agent,  then,  Duane  Wanamaker,  the 
plaintiff,  while  attempting  s*  to  v/alk  from  the  4th  floor  of 
said  building  to  the  5th  floor  of  said  building  by  way  of  said 
landing  and  stairway,  and  while  in  the  exercise  of  all  due  care 
and  caution  for  his  own  safety,  fell  from  said  landing  on  the 
fourth  floor  thereof  into  the  well  of  said  stairway  landing 
from  the  said  4th  floor  to  the  3rd  floor  thereof  so  that  as 
a  proximate  result  thereof  he  suffered  injuries  to  his  person 
and  body  and  damage  to  his  clothing,  11,  Plaintiff  as  a  direct 
and  proximate  result  of  one  or  more  of  the  said  wrongful  acts 
of  the  said  defendant  by  his  agent  suffered  the  following  in- 
juries and  damages:11  The  complaint  then  alleges  the  injuries 
that  plaintiff  sustained  in  the  accident.  The  answer  denied, 
inter  alia,  the  allegation  in  the  complaint  that  plaintiff  was 
in  the  exercise  of  all  due  care  and  caution  for  his  own  safety 
at  the  time  and  place  in  question* 

Plaintiff  contends  that  the  action  of  the  trial  court 
in  refusing  to  give  the  instruction  was  justified  because  the 
instruction  selected  a  few  alleged  facts  for  the  jury  to  pass 
upon,  ignored  certain  other  facts  in  evidence,  and  that  the 
instruction  was  in  the  form  of  a  plea  or  argument  to  the  jury? 
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furthermore,  that  the  point  of  the  refused  instruction  was 
covered  in  other  instructions  given  to  the  jury.  Defendant 
contends  that  the  refused  instruction  is  what  is  knovai  as  a 
theory  of  fact  instruction  and  that  it  was  the  only  such  in- 
struction tendered  by  defendants  that  it  is  the  established 
law  of  this  State  that  either  party  has  the  right  to  hare  the 
jury  instructed  as  to  his  theory  of  the  case  where  there  is 
evidence  to  support  the  theoryj  that  a  party  is  entitled  to 
an  instruction  which  applies  directly  and  specifically  to 
his  theory  of  the  facts,  when  there  is  evidence  tending  to 
support  these  factsj  that  the  fact  that  several  instructions 
bearing  upon  the  doctrine  of  contributory  negligence,  but 
abstract  in  character,  were  given  at  the  instance  of  defendant, 
does  not  cure  the  error  in  refusing  to  give  the  theory  of  fact 
instruction,  iiany  decisions  might  be  cited  that  bear  upon 
the  question  now  before  us,  but  the  law  is  so  well  established 
that  we  will  cite  only  a  few.  In  Thomas  v^  Chicago  Embossing 
Co,,  307  111,  134,  the  court  states  (p.  141) t   "There  can  be  no 
question  that  a  party  to  a  cause  of  action  is  entitled  to  in- 
structions which  apply  directly  and  specifically  to  his  theory 
of  the  facts  when  there  is  evidence  tending  to  prove  these 
facts*  (Chicago  Union  Traction  Co.  v.  Leach.  215  111.  184j 
Fessenden  v>  Poane.  188  id,  228,)   There  was  evidence  tending 
to  sustain  plaintiff  in  error's  theory  that  defendant  in  error's 
foot  could  not  have  gotten  into  tte  slot  and  become  pinched* 
This  being  so,  there  was  ample  justification  for  the  giving 
of  such  an  instruction  presenting  to  the  jury  directly  the 
theory  upon  which  plaintiff  in  error  was  trying  the  case.  In 
our  judgment  it  was  reversible  error  to  refuse  to  give  this 
instruction  or  some  other  instruction  properly  presenting  plain- 
tiff in  error's  theory  of  its  defense  on  this  point, n  In 
Chicago  Onion  Traction  Co,  v.  Leach,  cited  in  the  Thomas  case, 
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the  court  held  that  a  party  is  entitled  to  an  instruction 
which  applies  directly  and  specifically  to  his  theory  of  the 
facts  which  there  is  evidence  tending  to  prove,  even  theuga 
general  instructions  were  given  stating  approved  rules  of 
law  applicable  to  any  case  where  negligence  is  eharged  but 
which  were  not  directly  and  specifically  applied  to  the  facts 
of  the  case.  Other  cases  holding  that  the  giving  of  instruc- 
tions, abstract  in  character,  does  not  justify  the  refusal  to 
give  a  proper  theory  of  fact  instruction  might  be  cited.  The 
instruction  in  question  was  the  only  theory  of  fact  instruction 
tendered  by  defendant* 

As  we  have  reached  the  conclusion  that  the  action  of  the 
trial  judge  in  granting  a  new  trial  because  of  his  refusal  to 
give  the  instruction  was  justified,  we  will  refrain  from  ex- 
pressing any  opinion  as  to  the  credibility  of  the  witnesses  or 
the  weight  that  should  be  attached  to  their  testimony,  and  we 
will  avoid  any  expression  as  to  the  merits  of  the  case.  Wo 
are  satisfied  that  the  instruction  is  in  proper  form;  that 
it  is  not  an  argumentative  instruction,  as  plaintiff  contends, 
and  that  the  solo  question  is,  was  there  any  evidence  tending 
to  support  the  instruction.  W  find  the  following  facts: 

Defendant's  testate  operated  the  eight  story  building 
at  180  North  /abash  avenue.  Burgess  Battery  Company,  a  tenant 
of  the  building,  had  a  store  on  the  fixst  floor  and  an  office 
on  the  fifth  floor.  The  building  has  passenger  elevators  and 
an  enclosed  fire  escape  stairway,  sometimes  called  stair  well, 
which  had  no  windows,  and  the  artificial  lights  therein  were 
controlled  by  one  switch.  The  building  was  not  fully  tenanted 
at  the  time;  the  fourth  floor  was  entirely  vacant  and  the  sixth 
floor  was  partly  vacant.  About  6i4j>  p.  m*  on  the  evening  of  the 
accident  all  of  the  tenants  had  left  the  building  and  the  lights 
in  the  stair  well  were  then  turned  off.  George  R.  Bell  was  the 


■ 

; 

*o  •  li 

- 

■ 

i 

'  ^  S      !      . 

9;  ' 

.' 

all 


-6- 

manager  of  the  Burgess  -attery  Company  and  plaintiff  was  its 
advertising  counselor.  That  evening  Bell,  the  plaintiff  end 
a  third  person  dined  to-ether  at  the  Boston  Oyster  Heuse, 
They  finished  dinner  shortly  before  seven  o'clock.  Bell 
and  plaintiff  walked  back  to  the  building,  arriving  there 
about  7*20.  There  was  a  washroom  on  the  fourth  floor  and 
sixth  floor,  but  none  on  the  fifth  floor.  They  took  the 
elevator  to  the  fourth  floor,  as  Bell  desired  to  use  the 
facilities  of  the  washroom.  After  they  had  used  the  washroom, 
instead  of  taking  the  elevator  from  the  fourth  floor  to  the 
fifth  floor,  where  the  office  was,  they  went  to  the  door  lead- 
ing to  the  stair  well,  intending  to  walk  up  the  stairway  to 
the  fifth  floor.  Bell  is  the  only  witness  who  testified  as 
to  the  accident.  Be   testified  that  as  they  reached  the  door 
plaintiff  was  a  little  behind  Bell  and  "on  my  right  a  little 
bit;"  that  he,  Bell,  turned  the  knob  of  the  door  leading  into 
the  stair  well  and  pushed  the  door  open  "about  forty-five 
degrees."  MIt  was  very  dark'1  in  there,  rtQ,  [by  plaintiff's 
attorney]  Well,  hew  dark  would  you  say  it  was?  Ao  Well, 
the  kind  of  a  dark  you  v/ould  say  if  you  put  your  hand  up  in 
front  of  your  face  you  couldn't  see  it,  *  *  #  It  was  pitch 
black;"  that  there  was  no  artificial  light  in  the  stair  wellj 
that  he,  Bell,  took  one  step  over  the  threshold  and  stopped, 
but  he  kept  his  hand  on  the  doorway  or  door  knob;  that  as  he 
crossed  the  threshold  plaintiff  was  just  behind  him,  "I  could 
feel  his  presence  just  right  with  me  as  I  went  into  the  door- 
way, like  anybody  would  do  who  was  walking  along  next  to  you, 
behind  you  a  little  bit,  He  was  more  or  less  following  me 
very  closely;"  that  the  stairway  is  about  six  or  nine  inches 
to  the  right  of  the  door;  that  he,  Bell,  had  taken  just  one 

step  over  the  threshold  and  "the  next  thing  I  knew,  I  just 
heard  him  say  'Oh, '  and  he  had  disappeared.  *  *  *  I  heard  a 
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thud  down  below  ma  a  little  bit,  I  was  familiar  with  the 
stairway,  3©  7.   knew  about  where  —  that  he  had  fallen  some- 
where and  about  where  he  had  landed,"  The  witness  then  testi- 
fied that  he  went  down  the  stairway,  got  plaintiff  to  his 
feet  and  "took  him  to  the  elevator,  ana  rang  for  the  elevator, 
*  *  *  Q,  *  *  *  What  elevator  did  you  get?  A,  The  same 
elevator  that  we  had  come  up  on,  Q,  What  floor?  A..  The 
fourth  floor."  The  witness  also  testified  that  there  was  no 
light  shining  from  the  fourth  floor  into  the  stair  well. 

Plaintiff,  in  order  to  recover,  was  obliged  to  prove 
that  he  was  not  guilty  of  any  negligence  that  proximately 
contributed  to  the  happening  of  the  injury,  and  the  instruc- 
tion applies  solely  to  the  element  of  contributory  negligence 
and  embodies  defendant's  theory  of  fact  as  to  the  conduct  of 
plaintiff  at  the  time  and  place  in  question.  It  was  not 
necessary  for  defendant  to  embody  in  the  instruction  an 
antagonistic  theory  of  fact,  (Gee  City  of  Chicago  v,  3chmjdt^ 
107  111.  186$  Dunn  vT  Crichfield,  214  111.  292;  Suengler  vf 
Siger.  255  111.  Ap?.  322,  332,) 

After  giving  careful  consideration  to  the  sole  question 
before  us  we  have  reached  the  conclusion  that  there  was  evi- 
dence to  sustain  the  instruction  and  that  the  trial  court 
committed  reversible  error  in  refusing  to  give  the  instruction 
to  the  jury,  and,  therefore,  his  action  in  granting  a  new 
trial  to  defendant  was  fully  warranted* 

The  order  of  the  Superior  court  of  Cook  county  granting 

defendant  a  new  trial  is  affirmed, 

ORDER  (HUNTING  ISO  TRIAL 
AFFIRMED, 

Sullivan,  I.  J.,  and  Friend,  J,,  concur. 
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CLAUDIA  SIMPSON, 

Appellant* 

APPEAL  FROM  SUPERIOR 

COURT  OF  COOK  COUNTY* 
CITY  OF  CHICAGO,  a 
municipal  corporation, 
Appellee, 

ilR,  JUSTICE  SCANLAN  DELIVERED  TIB  OPINION  OF  THE  COURT* 

An  action  to  reeover  damagps  for  personal  injuries 
sustained  by  plaintiff.  There  was  a  trial  before  the  court 
and  a  Jury  and  at  the  close  of  plaintiff's  evidence  the  court 
directed  a  verdict  for  defendant.  Plaintiff  appeals  from  a 
judgment  entered  upon  the  verdict. 

The  complaint  alleges  that  on  July  30,  1942,  defend- 
ant maintained  and  controlled  a  public  sidewalk  and  the  curb 
thereof  on  the  east  side  of  North  Maple wood  avenue,  in  the 
North  1500  block,  and  that  it  was  the  duty  Of  defendant  to 
exercise  ordinary  care  t©  maintain  the  said  sidewalk  and  curb 
in  a  reasonably  safe  condition;  that  at  the  said  time  and 
place  plaintiff  was  walking  upon  the  said  sidewalk  in  a 
northerly  direction  and  was  in  the  exercise  of  due  care 
and  caution  for  her  safety;  that  defendant  was  ©lilty  of 
one  or  more  of  the  following  wrongful  acts:  "(a)  Carelessly, 
negligently  and  improperly  constructed  and  maintained  the  said 
sidewalk  of  the  said  Maplewood  Avenue  and  the  said  curb  as 
hereinafter  described;  (b)  Failed  to  repair  the  said  defective 
condition;  (c)  With  actual  knowledge  of  said  defective  condi- 
tion, permitted  it  to  remain  unrepaired  for,  to-wit:  moro 
than  one  year;  (d)  With  constructive  knowledge  of  said 
defective  condition,  it  having  existed  for,  to-wit:  more  than 
one  year,  failed  to  repair  the  same  within  a  reasonable  time; 
(e)  Failed  to  barricade  said  defective  condition  or  otherwise 
warn  pedestrians  of  its  existence;  (f)  Failed  to  inspect  said 
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sidewalk  and  said  curb  so  as  to  learn  of  the  presence  of  the 
said  condition  and  repair  the  same;"  that  at  the  time  in 
question  and  for  a  long  time  prior  thereto,  at  a  point  in 
front  of  1^41  or  1543  North  Maplewood  avenue,  there  was  a 
certain  defectiTe  condition  in  the  said  sidewalk  in  that  Mat 
a  point  where  the  said  east  sidewalk  adjoins  the  alley  just 
south  of  North  Avenue,  the  said  sidewalk  was  so  constructed 
by  the  defendant  herein  through  its  agents,  servants  and  em- 
ployees so  that  it  was  at  a  higher  and  different  level  than 
the  curb  of  the  said  alley  thereto  adjacent  and  the  defendant 
*  *  *  had  direct  knowledge  and  constructive  knowledge  of  the 
said  defective  and  dangerous  condition;"  that  as  a  direct  and 
proximate  result  of  one  or  more  of  the  said  wrongful  acts  of 
defendant  "plaintiff  was  caused  to  trip,  stumble  and  fall, M 
and  she  sustained  serious  and  permanent  injuries  to  her  person, 
to  the  damage,  etc.  Defendant's  answer  denies,  inter  alia, 
that  plaintiff  was  in  the  exercise  of  care  and  caution  for 
her  own  safety;  denies  the  sidewalk  and  curb  were  carelessly, 
negligently  and  improperly  constructed  and  maintained;  denie» 
that  there  was  any  reason  for  repairs,  or  that  any  defective 
condition  existed,  or  that  the  construction  of  the  sidewalk 
created  a  defective  or  dangerous  condition;  denies  that  any 
act  of  defendant  caused  plaintiff  to  trip,  stumble  and  fall. 
The  evidence  shows  that  in  1937  the  City  constructed 
a  new  sidewalk  on  the  east  side  of  Maplewood  avenue  in  the  North 
1500  block  and  that  it  used  the  old  concrete  sidewalk  as  a  base 

or  the  new  sidewalk.  The  accident  happened  at  a  point  where 
the  sidewalk  reaches  an  alley  running  east  and  west.  The  street 
to  the  north  of  the  alley  is  North  avenue,  which  is  the  shopping 
street  of  that  district.  It  runs  east  and  west.  LoMoyne  street 
is  the  first  street  south  of  the  alley;  it  runs  east  and  west. 
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When  the  new  sidewalk  reached  a  point  that  was  within  a  foot 
of  the  old  curb  on  the  south  side  of  the  alley,  the  City,  in 
order  to  avoid  a  high  step  from  the  new  sidewalk  to  the  sur- 
face of  the  alley,  utilized  eight  inches  of  the  old  sidewalk 
and  the  old  curb,  that  was  three  inches  wide,  to  construct 
a  step  with  an  eleven  inch  tread.  This  tread  was  fi*o  or 
six  inches  higher  than  the  surfaee  of  the  alley,  and  the 
surface  of  the  new  sidewalk  was  about  five  inches  higher 
than  the  surfaee  of  the  tread # 

Plaintiff's  position  in  the  trial  court  was  that  the 
City  in  constructing  the  new  sidewalk  -  instead  of  extending 
its  surface  to  the  curb  at  the  alley  «  ereated,  by  reason  of 
the  step,  a  dangerous  and  unsafe  sidewalk,  and  thereby  caused 
the  accident  to  plaintiff %   that  in  any  event  the  question  as 
to  whether  or  not  the  construction  of  the  new  sidewalk  at 
the  place  in  question  created  a  dangerous  or  unsafe  condition 
should  have  been  submitted  to  the  jury, 

Counsel  for  defendant  contend  that  in  passing  upon 
the  question  as  to  whether  the  design  followed  by  the  city 
constituted  negligenee  we  should  be  governed  by  the  majority 
opinion  in  Bealy  v.  City  of  Chicago.  131  IU,  App,  I83,  where 
it  is  said  (p.  191):  "«The  complaint  is  not  that  the  work 
in  building  the  walk  was  improperly  or  negligently  done,  but 
that  its  design  was  improper  and  injudicious,  *  *  *  This  is 
a  matter  over  which  the  courts  have  no  control.  They  cannot 
compel  the  city  to  build  any  walk  at  all*  because  it  has  the 
power  to  grade  and  improve  streets,  it  is  not  under  obligation 
to  do  so.  And  having  a  discretion  as  to  whether  it  will 
improve  at  all,  it  has  also  a  discretion  as  to  the  kind  of 
improvement,  if  any,  it  will  make,  *  *  *  Its  judgment  as  to 
what  is  the  best  kind  of  improvement  is  not  subject  to  review 
by  any  court  or  Jury  in  cases  where  the  court  cannot  say, 
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as  a  matter  of  law,  that  the  plan  itself  is  so  dangerous  that 
its  construction  was  negligence.1 w  While  in  our  view  of  this 
appeal  it  is  unnecessary  for  us  to  pass  upon  this  contention, 
we  may  say,  however,  that  if  it  were  necessary  to  pass  upon 
it  we  would  not  sustain  it,  la  our  Judgment  the  dissenting 
opinion  of  Mr.  Justice  Adams  in  the  Bealy  case  correctly  states 
the  law  of  this  State.  That  distinguished  jurist  held  that  it 
was  the  law  of  this  State  that  a  municipal  corporation  must 
plan  and  construct  its  sidewalks  so  that  they  would  he  reason- 
ably safe  for  the  purposes  for  which  they  were  intended*  The 
majority  opinion  in  the  Healy  case  was  written  hy  Mr.  Justice 
Brown,  who  later  wrote  the  opinion  in  City  of  Chicago  v.  Reidj. 
141  111.  App,  5'14,  wherein  he  admits  that  many  of  the  cases 
cited  in  the  Healy  case  in  support  of  the  ruling  of  the  majority 
of  the  court  were  later  severely  criticised  by  the  Supreme 
court  in  City  of  Chicago  v.  tebe%  165  111.  371 • 

Defendant  contends  that  plaintiff's  testimony  fails 
to  show  that  the  step  in  the  sidewalk  caused  her  to  fallj 
that  her  testimony  does  not  even  show  what  caused  her  to  fall. 
This  contention  is  clearly  a  meritorious  one.  Plaintiff  had 
lived  at  the  northeast  corner  of  North  Maplewood  avenue  and 
LeMoyne  street  for  about  five  years.  Her  home  is  half  a  blook 
from  the  alley  in  question,  and  when  she  had  occasion  to  go 
to  North  avenue,  the  "shopping  dlstrictfor  our  neighborhood," 
she  used  the  sidewalk  on  the  east  side  of  North  Maplewood 
avenue  and  passed  the  alley  in  question.  The  following  is  her 
entire  testimony  as  to  what  occurred  at  the  time  and  place  of 
the  accident:  HQ.  [by  her  attorney]  Now,  Mrs.  Simpson,  on 
July  30,  1942,  did  anything  unusual  happen  to  you?  A.  'Veil, 
I  had  an  accident.  Q.  About  what  time  of  the  day  or  night 
was  the  accident?  A.  About  ten-thirty  at  night,  Q.   /hat 
was  the  condition  of  the  weather  outside  at  that  tiae?  A. 
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It  was  clear.  |,  How  about  the  sidewalks,  were  they  wet  ©r 
dry?  A.  No,  they  were  dry.  Q,  How,  your  accident  happened 
where?  A.  At  the  alley  at  Maplewood.  Q.  And  that  alley  is 
only  just  south  of  North  Ave.  -  tell  us  -  ©n  which  side  of 
Maplev/ood?  A*  How's  that?  |«  (Repeating  last  question) 
A.   vhat  side  of  the  alley?  q.  N©  -  -  The  Courts  East  ©r 
west  side  of  Maplewood?  The  Witness:  A.  It  was  on  the  east 
side.  Mr.  Posner  [attorney  for  plaintiff]:  Q.  Is  that  the 
same  side  you  live  on?  A.  Yes.  Q.  Where  were  you  going  at 
that  time?  A.  I  was  going  to  the  drugstore.  Q.  'here  is 
that  drug  store  located?  A.  It  is  right  on  the  corner  of 
Maplewood  and  North  &*e.  Mr.  Posner %     (Addressing  some  jurors) 
Do  you  ladies  hear  all  right.  Jurors*  Yes.  Mr,  Posner:  Q. 
In  what  direction  were  you  walking?  A.  I  was  walking  north 
-  «*  Q«  Mow,  tell  us  what  happened  when  you  got  to  the  alley? 
A.  .Veil,  I  was  just  walking  along  straight  not  noticing-paying 
any  attention  and  I  went  to  step  down  the  steps  there  on  th© 
alley  -  there's  tw©  steps  like  and  I  got  on  the  first  one  and 
then  I  didn't  get  to  the  next  one,  I  fell,  q.  And  whea  you 
fell,  how  did  you  fall,  in  what  direction?  A,   Well,  I  guess 
it  was  toward  my  right.  q.  After  you  fell,  did  you  get  up 
unassisted  by  yourself?  A#  No  sir,  Mr.  -hitfield  was  coming 
along  and  h©  helped  me.,,  (Italics  ours.)   For  some  reasoa 
counsel  for  plaintiff  did  net  see  fit  to  interrogate  plaintiff 
further  as  to  the  accident,  and  counsel  for  defendant,  upom 
cross-examination,  did  not  touch  upon  that  subject*  Plaintiff 
was  familiar  with  the  situation  at  the  place  of  the  accident* 
It  is  plain  fr©a  her  evidence  that  she  saw  the  steps.  She 
made  the  first  step  safely  and  she  was  then  off  of  the  new 
sidewalk  and  upon  the  eleven  inch  tread,  which  was  a  part  of 
the  old  sidewalk.  The  tread  was  only  fit©  or  six  inches  abore 
the  surface  of  the  alley.  The  step  from  the  tread  to  the  surface 
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of  the  alley  presented  an  ordinary  and  perfectly  safe  situation 
for  the  pedestrian.  Plaintiff  does  not  testify  that  she  then 
stepped  again  before  falling*  Her  evidence  does  not  disclose 
what  caused  her  to  fall.  She  knew  that  after  she  got  on  the 
first  step  that  she  had  to  take  another  step  to  reach  the  sur- 
face of  the  alley.  Was  her  fall  caused  by  the  fact  that  she 
was  "just  walking  along  straight  not  noticing-paying  any  atten- 
tion"? For  aught  that  appears  in  her  testimony  she  may  have 
turned  her  ankle,  or  her  foot  may  have  come  in  contact  with 
some  object  on  the  step*  It  is  stated  in  plaintiff's  brief 
that  she  "stumbled"  because  of  the  step  and  thereby  fell,  but 
she  did  not  testify  that  she  stumbled*  The  only  other  evidence 
as  to  the  manner  of  the  accident  was  that  of  Arthur  V/hitfield* 
He  testified  that  he  was  walking  south  on  Maplewood  avenue, 
that  when  he  was  about  twenty  or  thirty  feet  north  of  the 
alley  he  saw  plaintiff  approaching  and  that  "she  fell  as  she 
got  t©  the  curb  of  the  alley. H  fhere  is  no  evidence  to  show 
that  the  City  had  failed  in  its  duty  to  keep  the  sidewalk  in 


in  its  brief,  treated  the  question  of  contributory  negligence 


repair.  In  plaintiff's  reply  brief  she  states  that  defendant, 


as  though  it  were  not  in  issue  in  the  case*  Me   do  not  think 
that  this  statement  is  warranted.  Defendant's  counsel,  in 
their  analysis  of  plaintiff's  testimony,  call  attention  to  the 
eareless  manner  in  which  she  was  walking  just  before  the  acci- 
dent. In  any  event,  it  would  be  against  public  policy  to  permit 
the  City  fo  waive  such  a  defense.  If  such  a  practice  were  per- 
mitted it  would  inevitably  tend  to  scandal  and  favoritism.  How- 
ever, the  instant  contention  of  the  city  goes  much  farther  than 
the  question  of  contributory  negligence:  Plaintiff  was  bound  to 
prove  how  the  accident  occurred,  what  caused  it,  and  that  she 
was  in  the  exercise  of  due  care  for  her  own  safety  at  the  time* 
She  failed  to  make  such  proof. 


So 
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We  do  not  deem  it  necessary  to  pass  upon  a  conten- 
tion, raised  by  plaintiff,  that  the  trial  court  erred  in 
refusing  to  admit  certain  evidence  offered  by  plaintiff. 

The  Judgment  of  the  Superior  court  of  Cook  county 
is  affirmed. 

JUDGMENT  AFFIRMED* 

Sullivan,  P.  J.,  and  Friend,  J.,  coneur. 
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SONIA  ZECHMAN, 


Appellant, 


APPEAL  FROM  SUPERIOR 
COURT  OP  COOK  COUNTY, 


BERNARD  B,  ZECHMAN;  ESTHER 
Z.  MALKOV;  ZARAH  Z,  KANIEF; 
SOL  M,  ZECHMAN;  MARCUS  A. 
ZECHMAN;  PRESTON  G,  ZECHHAN, 
and  ZECHMAN  AND  COMPANY,  an 
Illinois  Corporation, 

Appellees* 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  filed  a  complaint  for  divorce  based  upon 
charges  of  cruelty.  The  complaint  prayed  for  dissolution 
of  the  marriage,  custody  of  a  minor  child,  the  return  of 
jewelry  and  the  contents  of  a  safety  deposit  box;  that 
certain  deeds  executed  by  plaintiff  he  declared  null  and 
void  and  that  defendant  be  enjoined  from  disposing  of  his 
interest  in  said  property;  that  defendant  he  ordered  to 
pay  plaintiff  such  sums  of  money  as  the  court  may  deem 
reasonable  and  just  as  alimony  and  solicitors1  fees  and 
for  the  support  of  the  minor  child,  and  that  the  property 
rights  of  plaintiff  and  defendant  be  determined  and  adjusted. 
The  complaint  also  asked  that  defendants  Esther  2,  Malkov, 
Zarah  Z,  Kanief,  Sol  M,  Zechman,  Marcus  A,  Zechman,  Preston 
G.  Zechman  and  Zechman  &  Company,  a  corporation,  be  directed 
to  disclose  and  account  for  all  property,  of  whatsoever  nature, 
held  by  them  for  the  defendant  Bernard  B,  Sechman. 

The  cause  came  on  for  hearing  before  the  chancellor, 
Judge  Graber,  and  at  the  conclusion  of  the  evidence  offered 
by  both  sides  he  entered  the  following  decreet 

"Decree  for  Divoroe 
"This  cause  coming  on  for  final  hearing,  upon  the 
complaint  and  answer  thereto  heretofore  filed,  and  upon 
evidence;  and  the  parties  appearing  in  open  court  in  person 
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and  by  their  respective  attorneys,  and  the  court  having  heard 
their  testimony  and  the  testimony  of  witnesses,  and  having 
heard  the  arguments  of  counsel,  and  being  advised  in  the 
premises  pursuant  to  the  Certificate  of  Evidence  filed 
herein,  Findss- 

"1.  That  it  has  full  and  complete  jurisdiction  of 
the  parties  hereto  and  the  subject  matter  hereof; 

"2»  That  the  plaintiff,  Sonia  Zechman,  and  the  de- 
fendant #  3ernard  B#  Zechman,  are  and  since  prior  to  the  filing 
of  the  complaint,  have  been  actual  residents  of  the  City  of 
Chicago,  County  of  Cook  and  State  of  Illinois;  and  have  been 
residents  of  the  State  of  Illinois  for  more  than  one  year 
immediately  preceding  the  filing  of  the  complaint  herein; 

"3.  That  the  plaintiff,  Sonia  Zechman,  and  the  de- 
fendant, Barnard  B.  Zechman,  were  lawfully  married  on  the 
25th  day  of  January,,  A*  3).  1942,  at  Chicago,  Illinois,  and 
that  as  a  result  of  said  marriage  there  was  one  (1)  child 
born  of  the  parties  hereto,  said  child  now  being  sixteen 
(16)  months  of  age,  namely,  Abby  Zechman,  and  that  said 
ehild  is  in  the  care,  custody  and  control  of  the  plaintiff 
herein,  and  has  been  since  the  date  of  its  birth. 

n4.  That  the  plaintiff  is  a  good  mother  and  deserving 
of  the  care,  custody  and  control  of  said  child  until  the  further 
order  of  the  court,  subject  however,  to  such  rights  of  visita- 
tion as  the  court  may  fix  from  time  to  time  for  and  on  behalf 
of  the  defendant,  Bernard  B.  zechman, 

"5»  That  subsequent  to  said  marriage  and  in  violation 
of  his  marital  vows,  the  defendant,  Bernard  B.  Zechman,  has 
been  guilty  of  extreme  and  repeated  cruelty,  as  charged  in  the 
complaint  herein,  towards  the  plaintiff,  and  particularly  on 
the  23th  day  of  May,  A«  fi*  1942,  the  defendant  struck  the 
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plaintiff  in  her  faoe,  on  her  back,  arms  and  her  wrlstsj  and 
on  the  pth  day  ©f  February,  1943,  the  defendant  struck  the 
plaintiff  on  the  back  with  his  fistsj  and  on  the  5th  day  of 
April,  1943,  defendant  struck  the  plaintiff  about  the  face 
and  on  the  back  with  his  fists,  all  without  provocation  on 
the  part  ©f  the  plaintiff, 

" 6 •  We  evidence  having:  been  submitted  to  the  court 
other  than  that  contained  in  the  Certificate  of  Evidence  filed 
herein  in  respect  to  alimony  or  property  rights,  if  any,  of 
the  plaintiff;  the  court  finds  that  the  defendant  is  employed 
as  a  salesman  by  Zeehman  &  Company,  earning  a  gross  income  of 
Sixty  Dollars  ($6o#00)  per  week,  and  his  net  income  is  Fifty- 
One  Dollars  ($5l»00)  per  week  after  the  deduction  of  withhold- 
ing and  social  security  taxes, 

"It  Is,  Therefore,  Ordered,  Adjudged  and  Decreed  that 
the  said  marriage  and  the  bonds  of  matrimony  heretofore  exist- 
ing between  the  plaintiff,  Sonia  Zeehman,  and  the  defendant 
Bernard  B*  Zeehman,  be  hereby  dissolved,  and  the  same  are 
dissolved  accordingly,  and  said  parties  are,  and  each  of  them 
is  free  from  the  obligations  thereof* 

"It  Is  Further  Ordered,  Adjudged  and  Decreed  that  the 
care,  custody,  control  of  the  said  minor  child,  Abby  Zeehman, 
be  given  to  the  plaintiff,  Sonia  Zeehman,  subject  however,  to 
the  rights  of  visitation  of  the  said  defendant  on  Sundays  of 
each  week,  as  heretofore  ordered  by  this  Honorable  Court,  and 
said  defendant  shall  have  the  custody  of  said  child,  Abby, 
from  the  hours  of  3  to  5  P,M*  each  Sunday* 

"It  Is  Further  Ordered,  Adjudged  and  Decreed  that 
predicated  upon  the  findings  herein  of  the  earnings  of  the 
defendant,  the  said  defendant,  Bernard  B.  Zeehman,  shall  pay 
unto  the  plaintiff,  Sonia  Zeehman,  the  sum  of  Twelve  Dollars 
($12#00)  per  week,  as  and  for  her  permanent  alimony,  and  the 


.    - 
I 

* 


*  • 


- 
- 

i  •  - 

«         < 
- 
- 

5,  i-illli     v  ^  ^) 


support  and  ruaintenance  of  said  minor  child,  subject  however 
to  the  further  order  of  the  court. 

"It  Is  Further  Ordered,  Adjudged  and  Decreed, 
predicated  upon  the  evidence  submitted  pursuant  to  the 
Certificate  of  Evidence  filed  hereinf  that  plaintiff  is 
not  entitled  to  any  equity  in  any  real  estate  or  personal 
property  of  the  defendant,  Bernard  B.  Zechman. 

"It  Is  Further  Ordered,  Adjudged  and  Decreed  that 
the  said  defendant,  Bernard  B,  Zechman,  shall  pay  onto  the 
plaintiff,  Sonia  Zechman,  as  and  for  her  attorney's  fees,  to 
be  allowed  the  said  plaintiff's  counsel,  the  sum  of  One 
Hundred  Twenty-Five  Dollars  ($125.00)  to  be  paid  in  three 
(3)  equal  installments!  one-third  (l/3rd)  of  which  shall  be 
paid  within  thirty  (30)  days  from  the  date  hereof  $  an  addi- 
tional one-third  (l/3rd)  to  be  paid  within  sixty  (60)  days 
from  the  date  hereof,  and  the  final  one-third  (l/3rd)  to  be 
paid  within  ninety  (90)  days  from  the  date  hereof, 

"ENTER:  Jos*  A,  Graber 

"Judge « 
"Datedt  6/30,  1944"  (Italics  ours.) 

On  July  11,  1944,  plaintiff  filed  the  following  notice 
of  appeals 

"I 

"Sonia  Zechman,  appellant  above  named,  hereby  appeals 
from  the  decree  entered  in  this  cause  on  the  30th  day  of  June, 
A.  D.  1944,  whereby  it  was  adjudged  and  decreed  that  Sonia 
Zechman,  plaintiff  and  appellant,  was  to  receive  as  permanent 
alimony  and  support  moneys,  being  support  and  maintenance  of 
the  minor  child  of  the  parties  hereto,  the  sum  of  $12.00  per 
week,  and  further  ordered,  adjudged  and  decreed,  predicated 

upon  the  evidence,  that  said  plaintiff  and  appellant  is  not 

al 
entitled  to  any  equity  of  any  real  or  person  property  of  the 

defendant,  appellee,  Bernard  B.  Zechman,  and  further  ordered, 
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adjudged  and  decreed  that  the  said  plaintiff  and  appellant  was 
t©  receive,  as  and  for  her  attorney's  fees,  to  prosecute  t&3 
action,  the  sum  of  $125.00  t©  be  paid  in  three  equal  install- 
ments, 30,  60  and  90  days  frora  the  date  of  the  entry  ©f  said 
decree,  said  sum  to  be  paid  by  the  defendant  and  appellee, 
Bernard  B,  Zechmanj  and  it  being  further  ordered,  adjudged 
and  decreed  that  the  said  defendant,  appellee,  Bernard  B, 
Zeehman,  be  given  the  right  to  the  custody  of  the  minor  child 
of  the  parties  hereto  on  Sundays  ©f  each  week,  from  3:00  to 
5*00  P,  M« 

"II 

"Appellant  prays  that  that  portion  of  said  decree  here- 
inabove stateu  may  be  reversed  and  a  new  trial  granted, 

"Wherefore,  appellant  further  prays  that  a  new  trial 
be  granted  in  connection  with  the  af ©re said  portions  of  the 
decree,  and  same  be  reversed  and  remanded  permitting  the 

/appellant  co   submit  evidence  to  the  court  in  connection  with 
her  right,  title  and  interest  in  and  to  real  and  personal 
property  of  the  defendant-appellee j  the  right  to  submit  evi- 
dence in  connection  with  the  signing  ©f  certain  deeds  by  this 
appellant  in  favor  ©f  the  appellee)  to  submit  further  evidence 
in  connection  with  the  v/eekly  sums  of  money  nereis  allowed  for 
the  permanent  alimony  and  support  and  maintenance  of  the  minor 
Child  of  the  parties  hereto,  and  attorney »s  fees}  and  to  submit 
further  evidence  in  connection  with  the  custody  of  the  said 
minor  ehild  on  Sundays  from  3:00  to  5*00  P.  M„  now  predicated 
in  the  decree,  frcm  which  this  appeal  is  taken, 

'Sonia  Zeohman,  Appellant 

"Byt  Milton  J.  Sabath 
"Her  Attorney" 

Plaintiff  states  her  theory  as  follows 1 

«1.  That  the  allegations  as  set  forth  in  the  complaint 

were  not  fully  heard  by  the  court:,  that  the  court,  pursuant  to 
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the  statutes  so  made  and  provided,  merely__topk  evidence  as  l^g 
the  several  acts  of  violence  as  complained  of  to  determine 
whether  or  not  a  decree  for  divorce  should  be  granted  in  favor 
Of  the  plaintiff:  that  until  such  time  as  the  court  had  completed 
its  evidence  concerning  these  acts  of  physical  violence  to  deter- 
mine whether  or  not  such  acts  constituted  cruelty,  as  termed  by 
the  statutes,  the  court  was  without  jurisdiction  to  proceed  as 
t©  the  property  rights  complained  of  and  prayed  for  in  said 
complaint, 

"2*  That  it  was  the  duty  of  the  court,  after  rendering 
its  decision  in  favor  of  the  plaintiff,  granting  unto  her  a 
divorce  upon  the  testimony  offered  and  tendered  in  support  of 
her  said  complaint,  to  then,  either  by  further  testimony,  or  by 
reference  to  a  master  ia  chancery  pursuant  to  the  statutes  so 
made  and  provided,  go  into  the  questions  of  property  rights  as 
alleged  in  said  complaint,  and  then  render  its  decision  eoncernf- 
ing  the  right  of  the  plaintiff  in  the  property  of  the  principal 
defendant,  Eernard  B.  Zechman,  if  any;  to  go  int©  the  question 
of  the  earnings  of  said  defendant  before  entering  any  orders  of 
alimony  or  support  moneys,  attorney's  fees,  etc»j  to  giro  the 
said  plaintiff  the  rights  to  subpoena  in  the  books  and  records 
of  the  other  defendants  in  said  cause  to  determine  whether  or 
not  any  of  these  defendants  were  holding,  in  trust  for,  or  for 
the  benefit  of  the  said  Bernard  B.  Zechman,  defendant,  any 
properties,  real  or  personal;  to  permit  full  testimony  in 
connection  with  the  other  allegations  in  said  bill  concerning 
the  personal  properties  of  the  said  plaintiff,  as  alleged  in 
said  complaint* 

"3.  That  it  was  the  duty  of  the  court,  after  rendering 
its  deoision  in  favor  of  the  plaintiff  granting  unto  her  a 
divorce,  upon  the  testimony  offered  and  tendered  in  support  of 
her  said  complaint,  to  take  further  evidence  in  connection  with 
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the  questions  concerning  the  support  of  the  minor  child  of 
the  parties  hereto,  the  custody  of  said  minor  child,  whole 
or  partial,  and  to  consider  the  best  interests  and  welfare 
of  said  child,  through  such  testimony,"  (Italies  ours.) 

Plaintiff  contends  that  "the  trial  eourt  erred  In 
refusing  the  plaintiff  the  right  to  present  further  testimony 
in  connection  with  all  allegations  of  said  bill  other  than 
those  pertaining  to  the  physical  violence  and  aets  of  cruelty 
as  alleged  therein;"  that  an  oral  stipulation  was  entered 
into  between  the  parties,  through  their  respective  attorneys, 
that  only  the  question  of  physical  violence  and  such  corrob- 
orating facts  as  were  necessary  would  be  introduced  at  the 
time  of  the  trial,  to  determine  whether  or  not  plaintiff  was 
first  entitled  to  a  decree  for  divorce;  that  because  of  that 
stipulation  the  plaintiff  was  prevented  from  offering  any 
evidence  save  that  whieh  bore  upon  the  charges  of  cruelty. 
Defendant  Bernard  B,  Zechman  denies  that  any  such  stipulation 
was  entered  into  between  the  parties  and  contends  that  the 
report  of  proceedings  shows  ths.t  plaintiff  and  defendant 
gave  evidence  touching  the  property  rights  of  the  parties 
and  the  ability  of  the  defendant  to  pay  alimony.  Counsel 
for  plaintiff  admits  that  the  report  of  proceedings  makes 
no  mention  of  the  ssid  stipulation  but  he  contends  that 
certain  statements  of  the  court  and  counsel  that  are  con- 
tained in  the  report  of  proceedings  support  his  contention 
that  there  was  such  an  oral  stipulation  entered  into.  The 
report  of  proceedings  completely  refutes  plaintiff's  state- 
ment "that  the  court,  pursuant  to  the  statutes  so  made  and 
provided,  merely  took  evidence  as  to  the  several  acts  of 
violence  as  complained  of  to  determine  whether  or  not  a 
decree  for  divorce  should  be  granted  in  favor  of  the  plain- 
tiff ♦  "  While  it  is  true  that  at  the  outset  of  the  examina- 
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tion  of  defendant  Bernard  B.  Zechman  the  court  stated  that 
defendant* a  counsel  was  to  ask  only  questions  that  bore  upon 
the  issue  as  to  whether  a  decree  of  divorce  should  or  should 
not  be  granted,  nevertheless,  the  report  of  proceedings  shows 
that  both  parties  gave  testimony  bearing  upon  the  property 
rights  of  plaintiff  and  defendant  and  upon  the  ability  of  the 
defendant  to  pay  alimony.  The  report  of  proceedings  shows 
that  on  June  21,  1944,  the  court  adjourned  further  proceedings 
until  June  22,  1944,  What  occurred  on  this  last  date  is  not 
shown  by  the  report  of  proceedings*  On  June  30,  1944,  counsel 
for  plaintiff  presented  to  the  court  the  report  of  proceedings, 
appended  to  which  is  a  verified  certificate  by  the  counsel 
that  he  has  read  the  report  "and  that  the  same  is,  to  the  best 
of  his  recollection  and  belief,  a  true  and  correct  transcript 
of  all  the  evidence  heard."  The  report  was  then  filed*  The 
findings  in  the  decree  entered  by  the  chancellor  upon  the  same 
day  are  all  based  upon  the  "Certificate  of  Evidence  filed 
herein."  There  is  nothing  in  the  record  to  show  what  transpired 
before  the  chancellor  upon  the  day  that  the  report  ©f  proceed- 
ings was  presented  to  him,  but  the  decree  snows  that  counsel 
for  plaintiff  was  present*  He  is  an  experienced  lawyer  and  ho 
knew  that  the  decree  that  the  ehaiicellor  was  entering  determined 
the  care,  custody  and  control  of  the  minor  child,  the  amount  of 
the  alimony  that  defendant  should  pay  plaintiff  for  herself 
and  the  support  of  the  minor  child,  and  that  plaintiff  was  not 
entitled  to  any  equity  in  any  real  or  personal  property  of 

defendant  Bernard  b9  Zechman.  The  contention  of  counsel  for 
plaintiff  that  the  trial  court  refused  plaintiff  the  right  to 
present  further  testimony  in  connection  with  the  property  rights 
of  the  parties,  the  custody  of  the  child  and  the  amount  of 
alimony  that  defendant  should  pay  finds  no  basis  in  the  record. 
If  eounsel  for  plaintiff  at  the  time  of  the  entry  of  the  decree 
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de sired  to  offer  further  evidence,  why  did  he  not  make  his 
offer  in  a  proper  way,  have  the  chancellor  rule  upon  the 
offer,  and  preserve  the  rights  of  plaintiff  by  a  report  of 
proceedings?  <fe  must  assume  from  the  record  before  us  that 
counsel  did  not  at  the  time  the  decree  was  entered  make  any 
offer  of  further  proof,  For  aught  that  appears  in  this 
record  plaintiff  at  that  time  was  satisfied  with  the  provi- 
sions of  the  decrss.  Furthermore,  the  chancellor  had  juris- 
diction to  amend  or  change  the  decree  for  a  period  of  thirty 
days  after  it  was  entered  and  during  that  time  plaintiff  had 
the  right  *o  present  to  the  chancellor  the  matters  she  urges 
here* 

Upon  the  record  presented  to  us  the  decree  should  be 
affirmed  and  it  is  accordingly  so  ordered , 

DEGREE  AFFIRMED* 

Sullivan,  P«  J,,  and  Friend,  J,,  concur. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  1944 


Joslah  Treharne, 

vs. 
Joseph  E.  Klint, 


Appellee, 


Appeal  from 
Dlroult  Court  of 


Appellant. 


Will  County 

324I.A.  546 


Dove,  P.J.: 

Joslah  Treharne,  appellee,  by  a  written  lease,  rented  a 
store  room  and  basement  in  the  city  of  Jollet  (except  a  small 
reserved  space  In  the  basement),  the  buildings  In  the  rear,  and 
certain  machinery  and  equipment,  to  appellant,  Joseph  8.  Klint, 
for  use  as  a  cleaning,  dyeing  and  tailoring  establishment .  The 
lease  was  executed  on  August  22,  1936,  for  a  two  year  term  be- 
ginning September  1st,  1936,  with  an  option  for  a  three  years 
extension.  Appellant  occupied  the  premises  for  the  five  years 
period,  and  for  one   additional  month  under  a  speolal  extension 
agreement,  and  vaoated  the  property  on  September  30,  1941. 
Appellee  instituted  a  suit  against  appellant  in  the  circuit  oourt 
of  Will  County  charging  him  with  having  damaged  bath  the  building 
and  equipment,  and  with  falling  to  return  the  same  in  the  con- 
dition required  by  the  lease.  Appellant  filed  a  counter  claim 
for  damages  on  aocount  of  appellee's  failure  to  heat  the  building 
in  the  rear  containing  the  cleanin  rooms.  The  cause  was  heard 
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by  the  court  without  a  jury,  and  a  judgment  was  entered  dismissing 

the  counter  claim,  and  awarding  damages  to  appellee  in  the  sum  of 

$2459.98.   From  that  Judgment  the  defendant  appeals. 

The  pertinent  portions  of  the  lease  provide: 

(Par.  3)  After  the  description  of  the  premises,  are 
the  words:   "together  with  machinery  and  eaulpment  now  located  and 
used  in  a  cleaning,  dyeing,  and  tailoring  establishment,  (and 
including  delivery  eaulpment)  now  situated  and  located  in  the  leased 
premises,  and  used  in  connection  with  the  above  described  cleaning, 
dyeing  and  tailoring  establishment. " 

(Par. 4)  List  of  machinery,  furniture  and  equipment  consisting 
of  more  than  one  hundred  items  beginning  with  a  National  Cash 
Register  and  ending  with  a  Ford  Delivery  Truck. 

(Par.  5)  "to  have  and  to  hold,  The  above  described  premises 
with  the  appurtenances  and  said  equipment  and  fixtures  «  *  *,  to 
be  occupied  for  and  used  for  the  purpose  of  operating  a  cleaning, 
dyeing  and  tailoring  establishment,  and  no  other." 

(Par.  12)  "The  Lessee  agrees  to  keep  the  machinery  in  good 
repair  and  to  return  the  same  to  the  Lessor  at  the  termination  of 
this  Lease,  or  any  extension  thereof,  in  as  good  condition  as  when 
he  found  it,  ordinary  wear  and  tear  expected." 

(Par.  13)  "Lessor  agrees  to  Install  a  separate  boiler  for 
use  in  connection  with  the  operation  of  the  Gleaning  Plant  which 
6hall  be  separate  and  distinct  from  the  heating  plant.  Any  repair 
or  replacement,  if  it  shall  be  necessary  to  be  made  in  connection 
with  said  boiler  during  the  term  of  this  Lease,  shall  be  made  and 
paid  for  by  the  Lessee." 

(Par.  15)  "The  Lessee  agrees  to  return  the  premises  covered 
by  this  Lease,  as  well  as  the  machinery  covered  hereby,  at  the 
termination  of  this  Lease,  or  the  extension  thereof,  to  the  Lessor 
In  as  good  condition  as  they  now  are,  ordinary  wear  and  tear  and 
inevitable  or  fire  or  other  casualty  expeoted. " 

(Par.  16)  "It  is  further  agreed  that  during  the  term  of  this 
Lease,  and  any  extension  thereof,  that  the  Lessor  will  furnish  the 
heat  necessary  for  the  use  and  occupation  of  said  building." 

(Par.  29)  "An<i  it  is  further  covenanted  and  agreed,  by  and 
between  the  parties,  that  the  Lessee  shall  pay  and  discharge  all 
costs  and  attorney's  fees  and  expenses  that  shall  arise  from  en- 
forcing the  covenants  of  this  identure  by  the  Lessor. ■ 

The  judgment  embraces  the  sura  of  $1062.50  for  reconditioning 
the  plant  and  putting  it  In  operating  condition;  ^345. 48  for  re- 
pairing the  boiler  furnished  by  appellee  under  paragraph  13  of 
the  lease;  |?2.00  for  cleaning  the  premises  and  removing  rubbish; 


-2- 


*23Q.Q0  as  rental  for  the  month  of  October,  1941;  and  ,5750.00 
for  attorney's  fees.  The  counter  claim  was  for  ^7000.00. 

The  store  room  contained  the  office  and  the  finishing  room. 
The  boiler  roora  was  a  separate  building  in  the  rear,  and  back 
of  it  was  another  building  of  two  rooms,  one  for  wet  cleaning, 
and  the  other  dry  cleaning.  Steam  pipes  ran  from  the  boiler  room 
to  the  finishing  roora  and  to  the  wet  and  the  dry  cleaning  r  oms. 
An  electric  motor  in  the  boiler  room  operated  a  main  shaft  from 
which  the  various  machines  derived  their  power.  Apellee  operated 
the  business  from  February,  1922  until  October,  1933,  when  he  sold 
it,  reclaiming  it  in  August,  1934  through  chattel  mortgage  foreclo- 
sure, after  which  he  again  conducted  it  for  several  months,  and 
then  leased  it  to  a  tenant  in  1935,  who  operated  it  until  app- 
ellant took  possession.  Throughout  appellant's  tenancy  appellee 
occupied  the  west  half  of  the  first  story  of  the  main  building 
with  a  stoker  business,  during  the  term,  appellant  enclosed  the 
spaoe  between  the  bailer  room  and  the  sain  building  by  a  roof 
and  walls  with  glass  partitions.  He  removed  parts  of  the 
equipment,  added  other  equipment,  and  testified  that  when  he 
vacated  the  premises  the  3 eased  equipment  was  less  than  20$ 
of  the  entire  equipment.  The  lease  provided  that  any  equipment 
installed  by  appellant  might  be  removed  by  him  at  the  term- 
ination of  the  lease,  but  there  is  no  provision  authorizing  any 
alterations  or  the  removal  of  any  of  the  leased  equipment. 

Appellant's  business  expanded,  and  in  1937  the  dry  tumbler, 
a  machine  about  5  feet  wide,  Q   1/2  feet  high,  and  9  or  10  feet 
long,  and  weighing  about  two  tons,  was  racved  by  aj. ;  ellant  from 
the  cleaning  and  spotting  rooms  and  stored  in  the  basement  of 
the  main  building.  Two  smaller  dry  tumbler  units,  and  later  a 
tnlrd  one,  were  substituted  and  used  by  a.  pellant  during  the 
remainder  of  his  oooupanoy  of  ^n«  premises,  and  were  taken  away 
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when  he  vacated,  leaving  the  leased  dry  tumbler  In  the  basement. 
Two  other  maohines,  a  washer  and  an  extractor,  with  their  counter 
shaft,  were  moved  from  the  dry  cleaning  room  to  the  wet  cleaning 
room,  connected  up  and  used  there  by  appellant,  and  so  left  when 
he  vacated  the  premises.  The  washer  weighed  about  1000  pounds. 
He  substituted  a  7£  horse  power  electric  motor  for  the  leased 
5  horse  power  actor  which  drove  the  main  line  shaft,  and  left 
tae  leased  motor  on  the  floor  of  the  boiler  room.  The  boiler 
furnished  by  appellee  under  paragraph  13  of  the  lease  was  dis- 
connected when  another  larger  boiler,  stoker  fired,  with  automatlo 
controls,  purchased  by  appellant  from  appellee,  was  substituted, 
and  the  former  was  left  disconnected  from  the  saoke  stack  and 
from  the  steam  pipes.  The  testimony  shows  that  about  150  feet 
of  steam  pipe  would  have  to  be  installed  In  order  to  put  the 
plant  in  operating  condition.  Appellee  testified  that  the  boiler 
was  minus  its  appurtenances,  and  n  bad  repair;  that  45$  of  the 
wood  floor  of  the  finishing  room  was  rotted  out  by  leaks  from  the 
pressing  machines,  and  that  it  would  be  necessary  to  replace 
praotioally  three  fourths  of  the  floor;  that  the  steel  platform 
for  the  eleotrlo  motor  was  hanging  partially  disconnected  from 
the  wall;  that  some  appurtenances  of  the  fire  prevention  doors 
were  missing,  and  that  they  would  not  work;  that  the  drive  belt 
was  gone  and  most  of  the  other  belts  were  disconnected;  that 
several  articles  mentioned  were  gone,  some  windows  broken,  and 
others  missing.  He  later  oorrected  his  testimony  as  to  the 
windows  and  withdrew  any  claim  as  to  them.  He  further  testified 
that  when  appellant  went  into  possession,  the  machinery  and 
equipment  wee  all  connected  up,  and  that  it  and  the  premises  were 
in  suitable  operating  condition,  which  is  admitted  by  appellant. 
Appellant  claims  that  the  lease  does  not  renuire  hlra  to 
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return  a  "going  dry  cleaning  plant"  to  appellee,  but  only  that 
he  3hall  return  the  premises  and  the  machinery  In  as  good  con- 
dition as  when  received  by  hla,  ordinary  wear  and  tear,  Inevitable 
acoident,  etc.,  excepted.  He  argued  that  to  hold  him  liable  for 
putting  the  displaced  machinery  back  in  place  connected  up  in 
operating  condition  would  be  to  read  provisions  into  the  lease/ 
which  are  not  there,  and  that  a  lease  is  to  be  construed  most 
strongly  against  the  lessor  and  in  favor  of  the  lessee  if  there 
is  any  doubt  or  uncertainty  as  to  its  meaning.  The  complete 
answer  to  these  contentions  is,  lirst,  that  tiiere  is  no  doubt 
or  uncertainty  as  to  the  meaning  of  these  terms  of  the  lease. 
It  is  elementary  that  in  such  a  case  there  is  no  need  or  room  for 
construing  the  meaning  by  the  legal  rules  laid  down  for  con- 
struing ambiguous  written  instruments.  Second,  if  appellant's 
contentions  be  oorrect,  he  could  disconnect  and  remove  all  the 
machinery  and  equipment  from  their  settings,  and  leave  them 
stored  together  or  scattered  through  the  plant  away  from  their 
proper  places,  without  being  liable  under  the  covenants  of  the 
lease.  The  ownership  of  the  land,  buildings,  machinery  and 
equipment  mentioned  being  in  appellee,  and  the  nature  of  the 
latter  and  of  their  employment  and  attachment  to  the  real  estate 
characterize  them  as  a  part  of  the  premises.  It  is  so  obvious 
that  returning  dismantled  premises,  the  maolilnery  and  equipment 
of  which  were  all  connected  up  and  in  operating  condition  when 
entered  upon,  is  not  returning  the  premises  In  as  good  condition 
as  wnen  received,  as  to  need  no  furtner  comment.  Jo,  too,  re- 
turning premises  or  equipment  in  need  of  repairs,  whioh  was  in 
good  repair  when  received,  is  likewise  covered  by  the  express 
provisions  of  the  lease.  The  fact  that  the  two  provisions  are 
in  separate  paragraphs  does  not  detract  from  their  manifest 
meaning  and  intent.  The  claim  that  the  dry  cleaning  wash«r  and 
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the  extractor  were  employed  as  wet  cleaning  apparatus  at  the 
termination  of  the  tenancy,  and  that  requiring  them  to  be 
restored  to  the  dry  cleaning  room  would  be  to  require  the 
return  of  "a  dry  cleaning  plant",  to  which  there  is  no  allusion 
in  the  lease,  is  manifestly,  upon  the  face  of  it,  wlthou',  any 
merit. 

As  to  the  item  of  $1062.50,  T.  J.  Keil,  the  president 
of  Jollet  Soller  and  Machinery  Company,  which  is  engaged  in 
the  boiler  business,  special  manufacturing,  and  the  repair 
and  installation  of  machinery  and  equipment,  testified  that 
he  had  installed  an  entire  cleaning  and  dyeing  plant  in  1915, 
a  washer  ln?o&£ft*''plant  in  1938,  and  that  he  had  had  forty 
years  experience  in  estimating  the  cost  of  installing  and 
repairing  msohinery  and  equipment;  that  he  examined  the  raaoh- 
inery  and  equipment  In  appellee's  plant  In  February,  1943, 
and  estimated  the  cost  of  replacing  and  connecting  up  the  dry 
tumbler,  extractor,  washer,  and  electric  motor,  so  as  to  be 
used  in  the  business,  at  51082,60.  &e  testified  that  he  di- 
vided Ms  price  into  six  units,  moving  the  extractor  and  the 
washer  from  the  west  to  the  east  room,  moving  the  dry  tumbler 
from  the  basement,  repairing  the  boiler  and  smoke  stack,  in- 
stalling the  motor  platform,  the  steam  lines,  return  lines, 
and  eleotrio  conduit  and  wiring.  He  detailed  the  necessary 
things  to  be  done,  including  a  new  breeching  or  smoke  pipe  for 
the  boiler,  the  furnishing  of   one  new  belt,  the  furnishing  and 
Installation  of  about  150  feet  of  steam  pipe,  ranging  in  size 
from  one  half  inch  to  two  Inches,  Including  elbows,  valves, 
miscellaneous  fittings,  and  labor.  He  testified  that  some  of 
its  electric  conduit  was  in  the  boiler  room,  but  that  about  25# 
to  30/6  of  it  was  missing,  and  that  some  of  the  wires  were  out 
of  the  conduit.  On  cross  examination  he  said  that  he  dl a  not 
remember  the  oost  of  the  individual  Job  of  moving  and  connect- 
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lng  up  the  extractor,  or  the  price  of  the  pipe  included  in  his 
estimate;  that  he  used  the  pipe  rice  of  1943,  and  did  not  know 
how  it  compared  with  the  prloe  of  September  1,  1941;  and,  at 
the  tlras  he  testified,  that  he  was  unable  to  break  down  the 
estimate  and  tell  how  much  it  would  cost  to  put  the  boiler 
back  into  operation.  Kis  testimony  is  oritiolsed  by  appel- 
lant on  these  accounts,  but  he  was  not  asked  whether  he  oould 
produce  the  jfllgures  used  in  his  calculation  of  oost.  He  further 
testified  that  his  estimate  was  the  same  as  if  he  had  been 
asked  to  make  It  in  October,  or  November,  1941.  A  lump  sua 
estimate  is  competent  evidence.   (Hartford  Deposit  Go.  v. 
Ualkins,  109  111.  App.  579,  586,  and  cases  cited.)  Further- 
more, appellant  is  in  no  position  to  complain  th- t  the  estimate 
was  a  lump  sum,  for  the  reason  th?t  the  estimate  of  his  own 
witness,  hereinafter  mentioned,  was  on  the  same  basis. 

Homer  Olds,  a  itness  for  a]pellant,  with  twenty  years 
experience  in  installing  the  type  of  m&ohinery  and  equipment 
in  controversy  in  more  than  100  plants,  examined  appellee's 
plant  on  October  10,  1941,  at  appellant's  renuest.  lie  was  then 
completing  the  plant  for  a  pellant  to  which  he  moved  frora  ap- 
pellee's premises.  He  testified  that  he  furnished  an  estimate 
of  transferring  the  washer,  the  extractor  and  the  tumbler  and 
connecting  them  up  for  service;  that  the  estimate  included  all 
necessar,;.  work  in  getting  the  machinery  back  into  place,  getting 
It  working  and  what-v&r  little  repairs  were  necessary;  &nd  that 
his  estimate,  given  to  appellant,  was  that  it  ivould  not  exceed 
*200.00;  that  he  did  not  go  into  details  while  he  was  on  the 
premises,  and  made  no  raemof&ailura  of  his  figures;  thrt  he  esti- 
mated the  labor  side,  and  made  no  li3t  of  materials  needed,  but 
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knew  what  they  were,  and  that  the  Job  would  have  taken  a  day  and 
a  half;  thnt  he  does  not  do  chimney  work,  and  that  one  would  not 
have  to  include  a  breeching  to  operate  the  boiler,  and  if  a  hole 
were  knocked  in  the  boiler  room  wall  the  smoke  would  go  out  into 
the  alley;  that  hie  estimate  did  not  include  a  smoke  stack 
installation,  but  included  three  try  cooks  and  a  steam  gauge. 
He  and  appellant  testified  to  the  effect  that  when  the  estimate 
was  given,  appellee  said  he  did  not  know  whether  he  would 
oontlnue  to  operate  a  cleaning  plant  or  convert  it  to  some  other 
line  of  business,  and  would  let  the;a  know  around  the  flrnt  of 
the  year.  Appellee  testified  that  appellant  offered  ,v20G.OO 
to  replace  and  reconnect  the  machinery  and  that  he  agreed  to 
accept  it  provided  appellant  paid  Ma  the  additional  claims 
for  repairing  the  floors,  hooking  up  the  boilers,  repairing 
the  windows  and  doors,  and  replacing  the  missing  articles. 
Appellant  denied  th^t  appellee  made  that  statement.  A  car- 
penter of  25  years  experience,  testified  that  he  estimated  the 
cost  of  repairing  the  floor,  windows,  window  lights,  and  fire 
doors  at  #568.00.  It  does  not  appear  whet  part  of  this  amount 
was  attributed  to  window  repairs,  the  claim  for  which  was  with- 
drawn. He  also  testified  that  his  estimate  was  based  on 
February,  1943  prioes,  whioh  were  about  20%  higher  than  those  of 
October,  1941. 

Appellant's  son  testified  thot  it  was  necessary  to 
replace  some  steam  pipes  whioh  broke  when  new  pressers  were 
being  installed  in  the  finishing  room,  soon  after  appellant 
took  possession,  and  that  the  boiler  breeohing  was  taken  up  on 
top  of  the  building,  underneath  the  poroh,  when  the  boiler  was 
put  out  of  service,  He  did  not  testify  that  the  breeohing  wae 
in  usable  condition  when  the  plant  was  vacated.  It  appears 
from  the  evidence  that  the  tires  on  the  delivery  truok  stored 
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in  the  basement  ware  wholly  useless  and  the  battery  was  missing 
when  appellant  moved  out.  One  of  the  parties  to  whom  appellee 
had  formerly  sold  the  plant  testified  that  he  could  not  use  the 
truck  because  the  pistons  were  rusted  in  the  block;  that  he 
worked  for  appellant  from  February,  1939  until  he  vacated  the 
premises,  and  that  during  all  th  t  fine  the  tires  were  rotten, 
and  that  the  truck  was  not  used.  The  tenant  who  preceded 
appellant  testified  that  he  used  the  truck  every   day  in  his 
business;  that  when  he  left,  two  days  before  appellant  took 
possession,  the  truck  was  in  good  operating  condition,  the 
machinery  was  hooked  up,  and  the  floor  was  in  good  condition, 
without  uoles.  It  was  stipulated  that  another  witness,  if 
present,  would  testify  that  early  in  October,  1941,  he  cleaned 
out  the  finishing  room  and  found  many  holes  in  the  floor  in 
the  north  part  of  the  room,  from  one  to  two  feet  in  extent. 

While  there  is  some  conflict  in  the  testimony,  the 
fact  that  the  plant  was  In  operating  condition  when  appellant 
took  possession,  and  was  left  in  a  dismantled  condition  when  he 
vacated  it,  is  not  denied.  The  trial  Judge  saw  and  heard  the 
witnesses,  and  was  in  a  better  position  to  observe  their  de- 
meanor and  to  Judge  of  the  credibility  and  the  weight  to  be 
t;lven  their  testimony  than  a  court  of  review,  which  does  not 
have  that  opportunity,  and  upon  an  examination  of  the  testimony 
*e  are  unaole  to  say  that  the  finding  of  &L062.5G  due  appellee 
on  account  of  th©  Items  mentioned  is  against  the  weight  -<t   the 
evidence . 

Appellant  claims  that  inasmuch  as  the  boiler  was  not  a 
part  of  the  equipment  itemized  in  the  lease,  the  several  clauses 
of  tiie  lease  as  to  returning  in  as  good  condition  as  when  re- 
ceived, are  not  applicable  to  the  boiler.  Paragraph  13  of  the 
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lease  expressly  calls  for  any  neoesscry  repairs  or  replacements. 
The  evidence  shows  that  it  was  in  good  condition  when  Installed, 
and  that  when  appellant  vacated  the  premises,  the  boiler  wns 
left  stripped  of  its  attachments,  and  with  such  an  accumulation 
of  scale  that  it  was  unsafe  to  use  it.  The  estimate  of  *345.48 
for  repairing  the  boiler  was  made  by  Mr.  Bail,  during  the  trial, 
and  he  testified  that  It  would  be  the  sa:ae  as  of  October,  1941. 
Appellee  testified  the  boiler  was  in  the  same  oondition  when 
inspected  as  it  was  when  appellant  vacated  the  premises .  Ed- 
mund Hirner,  a  boiler  Inspector  for  the  Hartford  Steam  Boiler 
Inspection  Insurance  Company  testified  that  he  inspected  the 
boiler  periodically  about  every  four  months  after  appellant  took 
possession  of  the  premises;  that  on  February  20,  1941,  he  in- 
spected it,  and  that  the  soala  in  the  fire  leg  was  about  one  haff 
inch  thick,  the  leg  being  almost  completely  scaled,  and  that  the 
scale  on  the  lower  tube  sheets  was  about  one  fourth  inch  thickj 
that  the  scale  was  hard  and  it  would  have  been  unsafe  to  operate 
the  boiler;  and  that  he  had  recommended  that  new  tubes  be  put 
in  the  boiler.  Mr.  Olds1  testimony  that  at  the  time  of  his  esti- 
mate, appellee  said  the  boiler  was  in  good  condition  does  not 
militate  against  the  fact  that  it  was  not.  Nobody  testified  that 
the  boiler  could  be  repaired  for  less  than  j:345.48,  and  we  observe 
no  reason  for  disturbing  this  part  of  the  Judgment. 

The  4?2.00  awarded  a;  ellee  for  cleaning  the  plant  and  re^ 
moving  rubbish  is  objected  to  on  the  ground  that  appellant's  son 
testified  that  the  place  was  swept  and  the  cleaning  rooms  were 
washed  with  a  hose  on  the  day  that  the  plant  was  vacated,  and 
that  there  was  an  accumulation  of  rubbish  in  the  basement  when 
appellant  took  possession.  There  is  testimony  on  the  part  of  ap- 
pellant to  this  effect,  and  on  the  other  hand,  there   is  testimony 
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on  the  part  of  appellee  that  the  premises  were  cleaned,  and  the 
rubbish,  if  any,  in  the  basement,  was  oleaned  up,  the  morning 
before  appellant  took  possession;  that  appellee  paid  two  of 
his  employees  y72, 00  for  5  days  work  in  cleaning  up  the  plant  and 
hauling  ^way  the  ftebrla  and  rubbish.  This  is  another  instance  of 
where  the  trial  court  saw  and  heard  the  witnesses,  and  we 
observe  no  reason  for  disturbing  the  amount  awarded. 

Under  the  olaim  that  the  court  erred  in  awarding  ap- 
pellee }23Q.0G  as  rent  for  the  month  of  October,  1941,  appellant 
urges  that  he  gave  appellee  due  notice  that  he  would  terminate 
the  tenancy  on  September  30,  1941,  wliioh  is  the  day  he  vacated 
the  preuises.  $he  special  extension  agreement,  under  which  he 
occupied  the  premises  during  the  month  of  September,  1941,  pro* 
vided  for  double  rent,  and  contained  a  clause:  "Lessee  shall 
have  the  right  to  terminate  this  agreement  upon  the  giving  of 
two  weeks1  notice  in  writing  to  the  Lessor,  »**•*,  Appellant 
prepared  a  notice  to  appellee  that  he  would  terminate  the  ten* 
enoy  on   September  30,  1941,  and  sent  it  to  appellee  by  regis- 
tered mail  on  September  13th.  He  testified  that  he  saw  it  on 
appellee's  desk  on  the  morning  of  September  14th;  that  a  pellee 
was  not  there,  and  that  he  did  not  learn  until  a  couple  of  days 
after  he  sent  the  notice  that  appellee  was  out  of  townj  that 
the  girl  in  charge  told  him.  Appellee  testified  that  about 
September  3th,  he  took  some  hunting  and  fishing  clothes  to  ap- 
pellant's place  to  be  cleaned  and  told  him  he  was  "leaving  Sun- 
day on  a  two-weeks  fishing  trip";  that  he  picked  up  the  clothes 
on  Saturday  morning  and  s^.aln  discussed  his  trip,  and  that  he 
was  gone  from  September  14th  until  the  night  of  September  30th. 
Appellant  denied  such  conversations,  and  testified  that  shortly 
after  the  extension  agreement  was  executed,  ho  told  appellee  that 
he  would  probably  be  ready  to  operate  the  new  plant  in  about  two 
weeks.  W(  Vttm  **M**et*M#H  vihe  extension  agreement,  like  the 
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lease,  was  under  seal.  There  is  no  testimony  that  tends  to  show 
that  appellee  waived  its  requirement  for  a  written  notice  of 
termination.  A  written  notice  was  therefore  neoessary  to  termi- 
nate it.   (Becker  v.  Becker,  250  111.  117,  124}  Wagner  v.  MoClay, 
306  id.  560,  563.)  Appellant  Invokes  the  doctrine  that  notice 
by  mall  if  actually  received  is  a  sufficient  compliance  with  a 
requirement  for  written  notice,  although  a  statutory  notloe  is 
required  to  be  served  personally.   (16  H.O.L.  1112,  par.  629.) 
Under  this  doctrine  it  was  incumbent  upon  him  to  show  that  the 
notloe  was  duly  received  by  appellee.  Appellant  did  not  testify 
that  the  envelope  In  which  he  mailed  it  had  been  opened  when  he 
saw  it  on  appellee's  desk,  and  from  his  own  testimony  it  appears 
that  appellee  was  not  there.  There  is  no  testimony  whloh  tends 
to  show  that  he  visited  his  office  at  any  time  after  the  notice 
was  mailed  and  before  October  1st,  or  that  he  ever  reoelved  the 
notice  before  the  latter  date.  The  offices  of  appellant  and 
appellee  were  in  the  same  building,  and  no  reason  is  apparant 
why  appellant  could  not  have  de-llvered  the  notice  to  appellee  in 
person,  having  chosen  to  attempt  delivery  otherwise,  it  was  ln- 
oumioent  upon  him  to  show  due  receipt  thereof  by  appellee,  walch 
he  failed  to  do.  The  trial  court  did  act  err  in  awarding  rent  for 
tne  month  of  00tober,  1941. 

One  of  the  attorneys  for  a  ,  ellee  testified  in  detail  as 
to  the  preparation  of  the  case,  including  conferences  with  ap- 
pellee, conferences  with  appellant's  attorney,  Interviewing 
witnesses,  working  on  the  law  and  the  facts,  preparation  of  the 
pleadings,  preparing  for  and  attending  the  pre-trial  conference 
and  resisting  an  application  for  continuance,  embraoing  time 
spent  on  26  separate  specified  dsys  between  January  1942  and 
May  19,  1943;  and  that  he  also  worked  In  preparing  for  trial  on 
various  other  days  between  May  19,  1943,  and  June  3,  1943.  The 
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trial  began  on  the  latter  date  and  consumed  four  days.  The 
testimony  Is  voluminous  and  covers  4S3  pages  of  the  record.  At 
the  close  of  the  testimony,  appellant's  motion  to  amend  his 
answer  was  resisted,  briefs  were  filed,  and  motion  for  a  directed 
verdict,  for  Judgment  notwithstanding  th  verdict,  for  a  new 
trial,  and  in  arrest  of  Judgment,  were  interposed.  The  case  was 
strongly  contested  from  beginning  to  end.  The  witness  testi- 
fied that  the  value  of  the  services  is  ^750.00  and  is  the  usual, 
reasonable  and  customary  charge.  Ho  testimony  to  the  contrary 
was  offered  by  appellant.  Under  suoh  circumstances  we  cannot 
disturb  the  finding  of  the  trial  court  as  to  the  fee. 

Appellant's  counter  claim  Is  based  on  paragraph  16  of 
the  lease.  His  contention  is  that  thereunder  appellee  was  ob- 
ligated to  heat,  not  only  the  main  building,  but  also  the 
building  in  the  rear,  containing  the  wet  and  the  dry  cleaning 
rooms;  that  there  is  no  ambiguity  in  the  provl3ionj  and  that 
if  construed  as  ambiguous,  the  ambiguity  must  be  construed  in 
favor  of  the  lessee  and  against  the  lessor.  Ko  complaint  of  a 
failure  to  heat  the  main  building  Is  made.  It  is  manifest 
that  under  the  13th  and  the  16th  paragraphs  of  the  lease  there 
is  an  ambiguity  as  to  what  part  of  the  premises  appellee  agreed 
to  heat.  It  is  a  familiar  rule  that  in  construing  an  ambiguous 
instrument,  all  of  its  provisions  are  to  be  construed  together 
to  deteriaine  the  Intent loft  of  the  parties  as  expressed  therein. 
(Szulereoki  v.  Qppenheimer,  283  111.  625,  531,  532;  Chicago 
Home  for  airls  v.  Garr,  300  id.  478,  493.)  Among  the  rules  for 
construction  of  ambiguous  oontraots  Is  the  one  that  all  grants, 
deeds  and  leases  are  to  be  most  strongly  construed  against  the 
grantor  If  there  is  any  doubt  or  uncertainty  as  to  the  moaning 
of  the  grant.   (Goldberg  v.  Pearl,  306  111.  436,  440;  Man- 
chester t*arble  Co.  v.  Rutland  Railroad  Co.,  100  Vt.  232,  136 
At.  394;  51  A.  L.  R.  628.)   However,  rules  of  construction  have 
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been  adopted  by  the  courts,  not  as  laws  governing  decisions  in 
particular  cases,  but  for  the  purpose  of  aiding  the  court  in 
determining  the  intention  of  the  parties  to  the  contract,  which 
is  always  the  determining  factor  if  not  violative  of  some  posi- 
tive rule  of  law  or  of  public  policy.  It  has  long  been  settled 
that  where  there  la  an  ambiguity  in  a  written  instrument,  the 
court  may  consider  oral  evidence  of  the  circumstances  surround- 
ing the  parties  at  the  time  the  instrument  was  executed,  for 
the  purpose  of  determining  the  meaning  of  doubtful  expressions 
therein.   (Gage  v.  Sameron,  212  111.  146,  163:  Northern  Illi- 
nois Coal  Corp.  v.  Cryder,  361  id.  274,  284:  Lehmann  v.  Revell, 
354  id.  262,  278.)  A&though,  as  argued  by  appellant,  a  written 
contract  cannot  be  varied  or  contradicted  by  parol  evidence  of 
an  oral  agreement  entered  into  before  or  at  the  time  of  making 
the  contract,  parol  evidence  which  does  not  change  a  written 
contract,  but  which  makes-  clear  Its  uncertain,  ambiguous,  or 
incomplete  provisions,  is  admissible,  (stone  v.  Mulvaine,  217 
111,  40  45;  ^oholbe  v.  Sohuohardt,  292  id.  529,  534.)  It  is 
also  the  rule  that  If  ambiguous  terms  are  used  in  a  written 
agreement,  parol  evldenoe  is  admissible  to  show  the  construct- 
ion placed  on  the  Instrument  by  the  parties,  and  that  such  in- 
terpretation is  often  entitled  to  great  weight,  and  Is  persuasive 
of  the  true  construction  to  be  accorded  the  contract.   (Armstrong 
Paint  and  Vernlsh  Works  v.  Continental  Can  Co.,  301,  111.  102, 
107{  Northern  Illinois  Coal  Corp.  v.  Cryder,  supra.)  It  is  also 
well  established  that  even  though  an  instrument  is  executed  inde- 
pendently of  any  prior  agreement  of  larger  scope,  other  agree- 
ments and  circumstances  preceding  its  execution  may  be  considered 
in  order  to  determine  the  Intention  of  the  parties  in  their  use 
of  specific  words  or  clauses.   (Koelmel  v.  Kaelln,  374  111.  204, 
210.) 

At  the  time  of  the  execution  of  the  lease,  the  main 
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building,  the  cleaning  plant  and  the  machinery  were  all  operated 
and  heated  by  a  single  Kewanee  boiler  located  in  the  boiler  room, 
under  which  there  was  no  basement.  During  September,  1936,  or 
shortly  thereafter,  while  a  pell ant  was  in  possession,  the  boiler 
was  replaced  by  the  one  furnished  by  appellee.  Later  in  the 
fall,  a ellee  installed  a  separate  boiler  In  the  basement  of  the 
main  building  for  heating  only  the  two  store  rooms  and  the 
apartments  above  them.  Appellee  testified  that  he  had  never 
used  the  radiators  in  the  cleaning  room,  because  the  rooms  were 
sufficiently  heated  by  the  dry  tumbler,  and  In  which  they  kept 
steam  all  night  in  the  winter  time;  that  appellant  examined  the 
dry  tumbler  before  he  aoved  into  the  premises  and  they  had  a  dis- 
cussion about  it;  thst  they  had  a  conversation  on  or  about 
September  8,  1936,  at  which  they  discussed  the  method  by  which 
appellee  had  operated  the  cleaning  rooms,  and  tht  appellant  said 
he  was  satisfied  to  continue  to  use  the  excess  heat  from  the  dry 
tumbler  to  neat  the  oleanlng  rooms;  that  he  (appellee)  told 
appellant  that  the  boiler  he  had  selected  to  heat  the  main  building 
would  not  be  large  enough  to  furnish  heat  for  the  dry  oleanlng  rooms, 
and  appellant  said  this  would  be  satisfactory,  and  that  if  add- 
itional heat  was  needed  at  night,  when  the  plant  was  not  in  use,  he 
would  furnish  it  from  his  boiler;  that  arpellant  told  him  to 
install  the  boiler  he  had  selected  to  heat  the  two  store  rooms  and 
the  apartments  above  them,  and  that  he  would  use  the  dry  tumbler 
for  heating  the  cleaning  rooms  as  arpellee  had  done;  and  that  the 
cleaning  room  radiators  were  disconnected  in  September,  1936. 
Appellant  denied  ever  having  suoh  a  conversation  with  appellee, 
who  further  testified  that  the  installation  of  the  dry  tumblers 
substituted  by  appellant  cut  the  heating  capacity  70$. 

A  pellant  and  his  son  testified  that  every  year  they  re- 
peatedly complained  to  appellee  about  the  lack  of  heat  In  the 
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cleaning  rooms.  Appellant  also  testified  when  appellee  took 
out  the  Kewanee  boiler,  he  said  he  was  going  to  put  in  one  that 
would  heat  the  upstairs,  tr^e  finishing  room  and  the  cleaning 
plant;  that  after  it  was  installed  appellee  aald  it  was  too 
small  and  that  he  would  put  la  another  so  that  he  would  have 
no  more  trouble  with  the  heat,  and  did  install  a  larger  boiler, 
but  never  Connected  it  to  the  cleaning  plant.  Appellee  testi- 
fied that  the  heating  boiler  first  installed  was  replaced  about 
20  months  later,  because  of  two  cracked  sections.  The  reason 
for  the  replacement  is  corroborated  by  the  testimony  of  appell- 
ant's son.  Appellee  also  testified  that  appellant  never  made 
any  complaint  about;  the  heat  until  the  latter  part  of  August, 
1941,  while  the  parties  were  negotiating  for  the  four  months 
extension  of  the  lease. 

Appellant  does  not  com.  lain  that  the  oieaning  rooms  were 
not  amply  heated  by  the  dry  tumbler  in  the  day  time,  and  his 
son  testified  to  the  effect  that  they  were.  The  counter  ol£lra 
is  based  only  on  the  freezing  and  bursting  of  steam  pipes  at 
night  when  the  plant  was  not  operating,  consequent  upon  shutting 
down  the  boiler  at  night,  the  cost  of  replacing  the  pipes,  and 
the  loss  of  operating  time  in  so  doing.  Appellant's  son  testi- 
fied that  it  would  have  been  necessary  to  maintain  70  pounds 
pressure  to  force  ateaia  through  the  dry  tumblers;  that  It  would 
take  from  25  to  550  gallons  of  water  to  keep  up  a  few  pounds  of 
steam  during  the  night,  and  they  were  afraid  of  blowing  up  the 
boiler.  This  loses  sight  of  the  fact  that  the  boiler  installed 
by  appellant  was  stoker  fired,  with  automatic  controls,  whioh 
he  testified  could  be  adjusted  as  to  pressure.  Furthermore,  it 
is  not  shown  or  claimed  that  there  was  any  freezing  in  the  plant 
before  appellant  took  possession.  If  the  old  dry  tumbler,  or  the 
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ones  substituted  by  appellant,  made  it  necessary  to  maintain  a 
steam  iiessure  of  70  pounds,  no  reason  is  a.  parent  or  offered 
why  appellant  could  not  have  reconnected  the  radiators  Independent- 
ly of  the  dry  tumblers,  and  heated  the  rooms  by  very  low  pressure. 
It  is  common  knowledge  that  steam  heating  radiators  can  be,  and 
are  almost  universally  so  heated.  He  knew,  from  September, 
1936,  that  the  radiators  were  disconnected.  He  acquiesced 
therein,  an,  never  made  any  complaint  about  the  disconnection. 
He  claims  there  were  freeze-ups  each  winter.  No  record  of 
them  or  their  cost  was  kept  until  1939,  and  to   effort  was  made 
to  deduct  such  cost,  or  any  damages  for  loss  of  operating  time, 
from  the  rent  as  it  was  paid,  at  any  time  during  appellants 
occupanoy  of  the  premises,  nor  until  tills  suit  was  instituted, 
including  the  time  when  the  parties  were  discussing  appellant's 
liability  for  rehabilitating  the  plant. 

The  circumstances  surrounding  the  parties  when  the  con- 
tract was  made,  the  construction  placed  upon  section  16  of  the 
lease  by  them  at  that  time  and  thereafter  until  this  suit  was 
brought,  and  the  testimony  of  the  witnesses,  even  though  con- 
flicting as  to  the  actual  agreement,  demonstrate  that  the  cove- 
nant was  Intended  by  both  parties  to  cover  the  furnishing  of 
heat  by  appellee  for  only  the  main  building.  This  construction 
is  supported  by  the  use  of  the  singular  terra  "building*  in  the 
covenant.  It  is  also  to  be  observed  that  section  13  provides 
that  the  boiler  to  be  installed  by  appellee  "shall  be  separate 
and  distinct  from  the  heating  plant".  In  our  opinion,  the  record 
indioates  that  the  counter  claim  was  interposed  as  an  after- 
t nought.  We  find  no  error  in  its  disallowance. 

Various  claims  are  made  as  to  error  in  the  admission  of 
testimony.  The  trial  was  by  the  oourt,  without  a  Jury,  and  the 
presumption  is  that  the  court  considered  only  the  competent 
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testimony.  In  our  opinion,  it  was  sufficient  to  overcome  any 
presumption  arising  from  the  rule  that  a  grant  is  to  be  construed 
mostly  strongly  against  the  grantor  or  lessor.  Hone  of  it  tended 
to  vary  or  contradict  the  terms  of  the  lease,  but  on  the  contrary, 
tended  to  make  its  provisions  clear,  and  under  the  rule,  it  was 
admissible.  The  judj^ient  of  the  trial  court  Is  affirmed. 

Judgment  affirmed. 


-18- 


42990 

IN  THE  MATTER  OF  TIE  ESTATE 
OF  OSCAR  J.  RUH,  Deceased. 


THE  FIRST  NATIONAL  BANK  OF 
CHICAGO,  as  executor, 
Petitioner  below, 

Appellant, 


v. 


WALLY  REXHAUSEN  RUH, 
Respondent  below, 

Appellee . 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY, 

3^4  ilL1 


MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

Oscar  J,  Run  died  October  4,  1942  and  the  First  National 
Bank  of  Chicago  was  named  executor  of  his  will,  which  was  ad- 
mitted to  probate.  Upon  examination  of  Ruh's  safety  deposit 
box  shortly  after  his  death  an  officer  of  the  bank  discovered 
that  certain  principal  notes  and  interest  coupons  in  the  face 
amount  of  $6,356.26,  that  he  had  reason  to  believe  belonged  to 
the  decedent,  were  missing  from  said  box.  Upon  investigation 
the  executor  learned  that  Wally  Rexhausen  Ruh,  decedent's  wife, 
had  the  notes  and  interest  coupons  in  her  possession.  In  con- 
formity with  sections  183  and  184  of  the  Probate  Act  (pars.  335 
and  336,  chap.  3,  111.  Rov.  Stat.  1943)  the  First  National  Bank 
(hereinafter  sometimes  referred  to  as  petitioner)  filed  a  peti- 
tion in  the  Probate  court  to  compel  Wally  Rexhausen  Ruh  (herein- 
after sometimes  referred  to  as  respondent)  to  show  how  and  by 
what  means  she  obtained  title  to  the  securities  in  question  and 
to  deliver  them  to  it  as  executor  if  the  court  should  determine 
that  Ruh  was  the  rightful  owner  of  them  at  the  time  of  his  death. 
On  July  2,  I943  the  Probate  court  entered  an  order  adjudicating 
title  to  the  securities  to  be  in  Wally  Rexhausen  Ruh,  from  which 
order  the  executor  perfected  an  appeal  to  the  Circuit  court.  The 
cause  was  tried  in  the  Circuit  court  without  a  jury  and  a  judg- 
ment order  was  entered  November  17,  1943>  which  directed  "that 
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the  petition  of  the  First  National  Bank  of  Chicago  executor  of 
said  estate  for  citation  against  Wally  Rexhausen  Ruh  be  dis- 
missed at  petitioner's  costs  for  failure  to  prove  on  the  part 
of  petitioner  that  the  ownership  of  the  securities  mentioned 
therein  was  in  Oscar  J,  Ruh  at  the  time  of  his  death*"  This 
appeal  by  the  executor  seeks  to  reverse  the  judgment  order  of 
the  Circuit  court* 

The  facts  are  simple  and  undisputed*  It  is  admitted 
that  Ruh  ownei  the  securities  involved  herein  when  lie  removed 
them  from  his  safety  deposit  box  on  September  30,  1942.  He 
went  to  his  box  on  that  date,  took  out  the  notes  and  interest 
coupons,  placed  them  in  an  envelope,  which  he  put  in  his  pocket, 
and  went  home.  His  wife  accompanied  him  on  his  trip  to  the 
safety  depot.it  box  because  he  was  ill*  That  night  Ruh  became 
very  ill  and  was  worse  the  next  day*  The  notes  and  interest 
coupons  remained  in  decedent's  pocket  from  the  time  he  removed 
them  from  the  box  until  after  the  doctor  told  him  the  next  day 
that  he  would  nave  to  remain  in  bed  for  sometime.  Mrs*  Ruh, 
called  as  a  witness  by  the  executor  under  section  60  of  the 
Civil  Practiee  Act  (par.  184,  chap.  110,  111,  Rev,  Stat.  1943), 
testified  that  her  husband  gave  her  the  envelope  containing 
"the  notes"  on  October  1,  1942;  that  she  "did  exactly  what  he 
told  me  to  do  ***  I  put  the  envelope  in  the  place  where  he  told 
me,  that  was  in  the  closet,  because  that  is  the  safest  place, 
he  said,  when  everybody  walks  in  and  out,  and  he  wanted  to  have 
it  there,  not  in  his  bedroom,  where  the  nurse  and  the  doctor  go 
around* H  The  foregoing  comprises  all  the  evidence  in  the  record 
concerning  what  occurred  in  connection  with  the  decedent's  notes 
and  interest  coupons  from  the  time  he  removed  them  from  his 
safety  deposit  box  until  he  died  four  days  later  on  October  4, 
1942. 

Although  respondent's  counsel  stated  at  the  opening  of 
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the  hearing  in  the  Circuit  court  that  she  claimed  the  securi- 
ties as  a  gift  inter  vivos  from  her  husband,  according  to  her 
own  testimony  he  never  delivered  them  to  her  during  his  lifetime. 
She  offered  no  evidence  to  establish  a  valid  gift  but  presented 
a  motion  at  the  close  of  petitioner's  evidence  to  dismiss  the 
petition  for  citation  because  the  executor  had  failed  to  prove 
that  the  ownership  of  the  securities  was  in  Ruh  at  the  time  of 
his  death.  As  has  been  seen  the  trial  court  sustained  her  motion 
and  entered  the  order  of  dismissal  from  which  this  appeal  is 
prosecuted. 

The  executor  contends  that  Ruh»s  ownership  of  the  securi- 
ties at  the  time  of  his  death  was  sufficiently  shown  by  the  evi- 
dence and  that  the  burden  was  on  the  respondent  to  show  by  clear 
and  convincing  evidence  that  her  husband  made  a  gift  of  them  to 
her  in  his  lifetime,  as  she  claimed. 

It  is  rather  difficult  to  glean  from  respondent's  brief 
her  theory  as  to  why  the  judgment  of  the  trial  court  should  be 
sustained.  Although  it  is  conceded  that  she  made  absolutely  no 
attempt  to  prove  any  of  the  essential  elements  of  a  gift,  it  is 
suggested  that  her  husband  might  possibly  have  made  a  gift  of 
the  securities  to  her  during  the  last  three  days  of  his  life. 
The  only  possible  theory  that  she  can  rely  on  is  that  the 
executor  failed  to  prove  that  Ruh  continued  to  own  until  his 
death  the  notes  and  interest  coupons,  which  he  admittedly  owned 
and  had  in  his  possession  three  days  before  he  died* 

The  two  essential  elements  of  a  gift  are  the  delivery 
of  the  property  and  the  intention  of  the  donor  to  transfer  the 
ownership  of  same  to  the  donee.  While  it  is  true  that  where  a 
husband  delivers  personal  property  to  hit  wife  during  his  life- 
time and  she  is  in  possession  of  it  after  his  death,  there  is 
a  presumption  of  his  Intention  to  transfer  the  title  to  such 
property  to  her,  that  rule  can  have  no  application  here  because 
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there  was  no  delivery. 

Instead  of  resolving  the  issues  against  the  respondent 
because  of  her  utter  failure  to  prove  any  of  the  essentials  of 
a  valid  gift,  the  trial  court  was  misled  into  adopting  her 
erroneous  theory  that  the  executor  had  failed  to  prove  that 
Ruh's  ownership  of  the  securities  continued  during  the  last 
three  days  of  his  life. 

There  can  be  no  question  but  that  the  notes  and  interest 
coupons  belonged  to  Ruh  at  the  time  of  his  death.  He  owned 
them  three  days  before  he  died  when  he  told  his  wife  to  remove 
them  from  his  pocket  to  the  closet  for  greater  safety  and  they 
were  still  just  as  much  his  and  in  his  possession  in  the  closet 
as  they  were  when  they  were  in  his  pocket.  In  the  absence  of 
any  showing  that  the  decedent  divested  himself  of  the  ownership 
of  the  notes  and  interest  coupons  during  the  last  three  days  of 
his  life  there  is  a  presumption  that  his  ownership  continued 
until  he  died.  If  the  rule  were  otherwise,  there  would  be 
imposed  upon  the  executor  in  the  instant  case  the  unfair,  un- 
just and  practically  impossible  burden  of  negativing  the  possi- 
bility of  the  decedent  having  made  a  gift  of  the  securities  to 
his  wife  a  day  or  two  before  he  died. 

Respondent  urges  that  her  mere  possession  of  th« 
securities  after  her  husband's  death  is  prima  facie  evidence  of 
her  owner ship  which  the  executor  failed  to  overcome  toy  contrary 
evidence.  The  only  authority  cited  in  support  of  this  conten- 
tion is  Martin  y.  ifertta,  17*  111.  371.  In  RothweJU  y»  Taylor,, 
303  111.  226,  in  discussing  the  Martin  case,  the  court  said  at 
p.  231: 

"Plaintiff  contends  that  the  undisputed  proof  of  her 
possession  of  the  property  before  her  aunt's  death  makes  a 
prima  facie  case  of  her  ownership,  which  defendant  failed  to 
overcome  by  contrary  proof.  In  support  of  this  contention 
great  reliance  is  placed  on  Martin  v.  Martin.  174  111.  371. 
That  case  sustained  a  gift  of  unindorsed  negotiable  paper 
in  litigation  which  arose  after  the  death  of  the  donor  between 
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the  executors  and  the  donee.  Aside  from  the  fact  that  the 
donee  was  in  possession  and  claimed  the  property  before 
the  death  of  the  donor  there  was  other  testimony  tending 
to  show  the  donor  delivered  the  notes  to  the  donee  some 
time  before  his  death  with  intent  to  pass  title.  The  court 
made  some  observations  on  the  presumption  of  title  from 
possession  and  the  effect  that  should  be  given  to  it.  but 
it  was  evidently  not  intended  to  lay  down  a  rule  of  law 
different  from  that  found  in  other  decisions  of  this  court 
and  the  courts  of  other  States  generally.  The  decision  of 
the  case  was  correct,  for  other  proof  than  possession  of  the 
donee  warranted  the  conclusion  that  the  donor  delivered  the 
notes  to  the  donee  with  Intent  to  pass  the  title  thereby." 

The  court  then  went  on  in  the  Rothweli  case  to  state 

at  pp.  231  and  2^2  the  universal  rule  applicable  to  a  gift 

infer,  vivos  of  personal  property: 

"In  Millard  v.  Millard.  221  111.  86,  a  mother,  after 
the  death  of  her  son,  claimed  title  to  certain  money  and 
securities  as  a  gift  from  him.  She  obtained  the  possession 
before  her  son's  death.  This  court  held  the  burden  was  ©n 
the  donee  to  prove  the  gift  by  evidence  not  equivocal  or 
uncertain,  and  said:   'It  was  essential  to  prove  that  there 
was  an  intention  on  the  part  of  the  deceased  to  transfer  the 
title  and  right  of  possession  of  the  property  to  Jane  „ 
Millard  and  that  there  was  a  delivery  of  the  subject  matter 
of  the  iift  by  which  he  parted  with  all  control  over  it.1 
That  is  the  universally  recognized  rule  by  courts  and  text 
writers,  we  believe." 

We  are  impelled  to  hold  that  it  was  clearly  showa  that 
the  ownership  of  the  notes  and  interest  coupons  involved  herein 
and  described  in  the  executor's  petition  for  citation  was  la 
Oscar  J,  Huh  at  the  time  of  his  death,  that  the  right  to  said 
property  is  in  the  executor  and  that  the  trial  court  erred  in 
dismissing  the  executor's  petition  for  citatien. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 

reversed  and  the  cause  is  remanded  with  directions  to  order 

the  respondent,  Wally  Rexhausen  Ruh,  to  deliver  the  notes  and 

interest  coupons  in  question  to  the  executor  and  in  the  event 

that  she  has  collected  upon  said  notes  or  interest  coupons,  or 

any  of  them,  to  deliver  the  proceeds  thereof  to  said  executor, 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

Friend  and  Scanlan,  JJ.,  concur, 
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IN  THE  MATTER  OP  THE  ESTATE       ) 
OF  OSCAR  J,  RUH,  Deceased.       ) 

) 

) 

) 
THE  FIRST  NATIONAL  BANK  OF       )   APPEAL  FROM  CIRCUIT  COURT, 
CHICAGO,  as  executor,  ) 

Petitioner  below,  )         COOK  COUNTY. 

Appellant,     ) 


WALLY  REXHAUSEN  RUH, 
Respondent  below, 


) 


Appellee.     ) 

MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  ADDITIONAL  OPINION 

OF  THE  COURT. 

The  respondent,  Wally  Rexhausen  Huh,  filed  a  petition 
for  rehearing  in  v/hieh  she  urges  that  "the  final  judgment  against 
the  respondent  in  this  court  is  erroneous"  in  that  "the  order  of 
^'^nissal  below  having  been  entered  upon  the  motion  of  the 
respondent  -o  dismiss  the  petition  at  the  end  of  the  petitioner's 
ease,  the  finding  that  said  motion  was  wrongfully  sustained  re- 
quires that  the  cause  be  remanded  for  further  hearing." 

The  executor  of  her  husband's  estate  having  been  advised 
that  respondent  had  in  her  possession  the  securities  involved  here- 
in, which  it  had  reason  to  believe  belonged  to  the  decedent  at  the 
time  of  his  death,  filed  a  petition  for  citation  against  said 
respondent  requiring  her  to  justify  her  possession  and  retention  of 
such  securities.  Upon  the  hearing  on  the  petition  for  citation  in 
the  circuit  court  respondent's  counsel  stated  that  she  claimed  the 
securities  as  a  gift  inter  vivo3  from  her  husband,  but  when  she 
was  called  as  a  witness  by  petitioner  under  section  60  of  the  Civil 
Practice  Act  she  admitted  that  her  husband  did  not  deliver  the 
securities  to  her  as  a  gift  but  that  he  merely  turned  them  over 
to  her  to  place  in  a  closet  to  keep  them  safe  for  him.  while  it  is 
true  that  it  was  upon  respondent's  motion  made  at  the  close  of  peti- 
tioner's evidence  that  the  trial  court  improvidently  entered  the 
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order  dismissing  the  petition  for  citation*  which  order  ee 

in  our  original  opinion,  it  is  also  trae  that  it  would 
»  useful  purpose  to  remand  this  oamse  for  further 
lng  so  that  respondent  night  bo  permitted  to  present  *vid« 
in  support  of  her  position  that  the  securities  vere  delivered 
to  her  as  a  gift,  since  it  is  inpesslble  to  conceive  of  any 
evidence  that  she  could  present  upon  s     >er  hearing  to  show 
a  gift  of  the  securities  to  her  in  view  of  the  fact  that  she 
herself  has  already  admitted  that  her  husband  did  not  deliver 
then  to  her  as  a  gift  but  merely  for  safe-keeping  for  him. 

We  adhere  to  our  original  opinion  and  remandnent  order 
directing  respondent  Mto  deliver  the  notes  ar.     'rest  coupons 
'    estiom.  to  the  executor  and  in  the  event  that  she  hat 
collected  upon  said  notes  or  interest  coupons,  or  any  of  then* 
to  deliver  the  proceeds  thereof  to  said  ©x< 

PETITION  IH  RKHSARIHll  DKNIRD* 
Friend  and  Jcanlan,  JJ.,  cone 
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*r.  jfmTiei  lbps  majfuwEt  m  ©mien  or  the 

This  It  »n  action  of  forcible  entry  ana  detainer  far 


possession  of  the  third  floor  apartment  at  6948  Prairie  avenue, 
y  Ghleaee,  Illinois.  the  causa  vflf  tried  before  the  court  without  a 
Jury,  and  judgment  was  entered  la  fewer  of  plaintiff  for  ..'oseesaloa, 
froa  which  judgment  defendant  appeals. 

The  raoara  discloses  th*t  Plaintiff  as  ovnar  of  the 
premises  antered  lata  a  written  lease  vita  one  Harold  Soppley  for 
tha  apartment  la  oaestion,  the  tars  beginning  iiey  1,  1943  aad 
ending  April  25Q,  1944.   Defendant  ana  his  wife  were  roomers  la  tha 
Hoppley  apartment.   In  the  month  of  august/  1943,  plaintiff  brought 
forcible  entry  asd  detainer  preoeedinge  against  Hoooley  for 
po» session  of  tha  premises.  Judgment  far  possession  was  entered 
hut  ao  writ  of  restitution  was  ewer  taken  out  or  eereed  upon  Hoppley. 
Plaintiff  testlfiea  th*t  he  aid"  not  evict  Sappier  because  "he  aaae 
to  me  later  and  paid  up  and  said  ha  would  do  better,  and  I  did  not 
pat  hla  out.*  thereafter,  without  Plaintiff's  knowledge,  Hopoiey 
aowed  froa  the  premises.  As  the  monthly  rent  became  due  under  the 
Hoppley  lease  it  waa  brought  to  plaintiff  by  defendant  or  defendant* a 
wife,  and  plaintiff  upon  receipt  of  «aae  would  either  at  the  tiae 
or  shortly  thereafter  give  te  defendant  reaeipta,  whioh  are  in 
evidence,  showing  that  tha  payment  was  wade  by  Harold  Hoppley  for 
the  preaisee  In  question.  One  of  the  receipts  (tfef't0  xhlblt  1) 
aaataiaed  a  notation  la  ink,  ".a.  by  Karl  niliaae^Lj  The  record    / 
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shews  there  wae  M**r   any  coaplaint  uade  If  the  defendant  to  plaintiff 
or  plaintiff's  ageat  ee  to  the  ennner  in  whieh  taooe  receipts  were 
aade  out.   h«n  defendant  or  hi 9  vife  brought  I     latiff  the  rent 
as  the  s&ae  fell  due,  plaintiff  aade  inquiry  froa  tiae  to  tiae  with 
reference  to  Harold  Motley  and  wae  Info  need  by  then  that  Hopple?  had 
cent  the*  to  sake  the  oayaent?      la.   And  at  other  tlaee  they 
told  plaintiff  that  Rowley  vae  teapor&rily  out  of  the  eity.  The 
ewlaenee  further  dleeloeee  that  on  e**teaber  14,  1943,  the  wife  of 
defendant  request ed  in  writing,  ee  the  »§ent  of  Harold  Hopalej, 
certain  deeer«tloae  to  be  done  in  the  apartaeat.  This  request 
(m^a/tihibit  3)  it  signed,  *»arold  Hopsley,  by  Mrs.  E.  miieaoft/ 
On  febru*ry  29,  1944,  defendant  aade  an  application  in  writing  to 
the  agent  of  plaintiff  to  rent  the  apartment  in.  question.  Thio 
reoueet  was  doelined  by  plaintiff.  On  >*&y  tad,  1944,  defendant, 
without  the  knowledge  tf  Hoppley,  purchased  a  aonoy  order  (Deft* 
Exhibit  2)  in  the  naae  or  Hoppley,  in  the  sua  of  57.60.   defendant 
then  sent  the  *aae  to  the  agent  of  t>lointiff  in  Ko»?ley*8  naae,  in 
payaent  of  the  rent  for  the  aonth  of  %&yl   1944,  whieh  l«lntiff 
refueed  to  aeeept,  ae  the  tenaaoy  of  Heopley  had  expired  under  the 
terae  of  the  lease  on  April  30,  1944.  However,  uoon  receipt  of  thie 
aoney  order  the  agents  ef  plaiatlff  seat  the  .Saae  to  Harold  Hoppley 
la  «  latter  (Plf.  exhibit  5>  addressed  to  Soppley  under  dato  Hay  6, 
1944,  at  the  oreaises  in  question.  tJpon  receipt  of  the  aoney  order 
by  Koppley  ho  advised  the  Plaintiff  th«t  he  did  not  ? eni  the  «aae 
and  knew  nothing  ePoat  it,  and  ho  then  informed  r isintiff  that  he  ha- 
left  tne  eoart^ent  after  the  Judgment  for  poaseeeloa  wae  entered 
agalaet  hia.  Thae,  for  the  first  tiae,  plaintiff  learned  that  Hoppley 
had  aoved  froa  the  prealeee  la  question.  On  the  trial  of  the  eaaeo 
It  wae  ehowa,  by  plaintiff e  Exhibit  4,  thst  the  rent  aoooant  wae 
kept  by  the  agent  of  plaintiff  in  the  naae  of  Harold  Hoppley  for  the 
entire  period  froa  May  1,  1943  to  April  go,  1944.  Defendant  testified 
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that  he  had  liaed  In  the 'apartaent  for  several  aor.the;  that  after 
Harold  HoP^ley  bad  been  euea  for  pa«sa«»ioa  of  the  preaiaoe  by  the 
plaintiff,  ho,  the  defendant,  had  a  oanvereatloa  with  plaintiff 
wherein  ho  tola  tho  plaintiff  that  ho  would  liao  to  taha  over  the 
flat,  ana  that  plaintiff  advised  hia  that  ho  eould  live  In  th*  apartaont 
ao  long  aa  ho  oontinaad  to  oay  tho  font;  that  ho  gave  plaintiff  th* 
rent  duo  on  tho  apartaent;  that  ho  haa  paid  tho  rani  froa  thonao  ant 11 
April  30,  1944J  that  tho  plaintiff  hat  ?roalaad.  hia  a  leas*  for  tha 
apartsont  ne*t  year.  In  explaining  why  ho  imrohaoed  tho  aoney  order 
(V^aJhrttf-f-1-*  xhlblt  £)  in  tho  nsae  of      ^y  ana  sent  th*  sea*  to 
tho  real  estate  agent,  ho  Bala  that  aha*  they  (real  estate  agaata) 
refused  to  aoeont  the  aoney  froa  hia  far  the  payaant  of  tho  May  rant 
ho  oareh&eed  tho  aanoy  order  ana  tont  1%  to  the  fcgtafi  In  tho  naao  of 
Harold  Heppley.  *r*.  Wliaao,  tho  wife  of  defendant,  testifies  that 
«ho  vent  to  oeurt,  at  the  reejuent  of  Kpppley  when  ha  v»*  being  sued 
for  ooeeeselon  by  the  rlalntiff,  ana  that  ehortly  thereafter  Kapplaj 
aoved  froa  tho  apartment;  that  aha  and  h*r  huefeaad  had  talhad  with 
plaintiff  about  renting  tho  apart® ent,  and  that  plaintiff  aald  it  MM 
all  right  ao  long  ao  they  paid  r«at,  and  that  ah*  had  paid  rant  to 
plaintiff  ieaerel  tlaea  and  had  reeolved  tho  receipts,  ae  hereinabove 
described,  froa  laintiff.  On  rebuttal,  plaintiff  danlad  that  ho  ever 
had  a  eonveroatlon  with  either  Mr.  or  Mr*.  WITH  MM  in  referoaoo  to 
renting  tho  apartment  In  f»ae*tion  to  then,  *.nd  farther  denied  that  ha 
had  told  defendant  11111  oat  that  ho  eeuld  oooapy  the  apartaoat  aa  long 
ae  ho  oontlnaod  to  pay  rent;  that  at  tho  tlaa  defendant  or  hie  wife 
gave  hia  the  different  instalaents  of  rent  aa  tho  caaa  beoaao  due,  ho 
thought  it  woe  froa  Harold  Ropplay,  and  that  lopploy  atill  continued 
to  oooupy  tho  apartnont,  and  that  he  had  no  reaeon  to  aoipeat  that 
Ronoley  va*  not  in  poeaeaeioa. 

We  fool  froa  the  evi'enoc  in  this  e*«e  th»t  the  eourt  va* 


Justified  in  finding  that  tho  defendant  vat  not  in  ooeeeeeloa  of  tho 
prealae*  aa  a  tenant;  and  that  plaintiff  reaagalxed  Happloy  aa  hia 
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tenant  for  the  ^uratien  of  hit  lease  which  expired  *pril  30,  1944. 
The  actions  of  ^lalntif f  and  defeadant  and  the  surrounding  ciraun- 
stenoes  Indicate  th-^  defendant  did  not  regerd  himself  as  &  tenant 
of  plaintiff,  «t  tut  record  soove  that  til  peyueatt  of  rent  were 
node  in  tho  naao  of  flov>  ley;  tfcut  defendant  node  a  request  of  the 
plaintiff  in  writing  to  rent  the  premises,  which  was  declined  by 
plaintiff j  that  at  tho  tiae  tho  reouest  vat  aade  for  decorations  of 

tho  apartmat  it  we*  aade  In  tho  ncae  of  Rorald  Hepploy  and  not  in 

i 

tho  none     *f  <%n£«nt{  that  tho  money  ordoi*  vat  aurohated  in  th«  nsae 

of  Harold  Boppley  by  defendaat  and  tout  to  Plaintiff  «e  o  payaeat  of 

Barold  Hooaloy  for  tho  ront  for  «s.yflf44.  That  ol&lntlff  did  not 

ie  clearly 
recognise  defendant  no  felt  tenant, /theva  by  tho  rocol?tt  whleh  were 

given  for  ront  in  tho  naae  of  Harold  Hooolcy,  and  wero  ooeoptod  by 

defendant  without  ooaaeat.  »e*t  tho  record  shows  th*t  the  rent  aocouat 

wo*  kept  in  tho  none  of  Harold  Keppley  by  plaintiff,  and  lastly, 

that  tho  letter  returning,  tho  aoaey  order  to  Hoopla?  wee  oddroasod 

to  Koppley  at  tho  prcalses  In  cue* t Ion. 

Because  of  these  salient  f&oto  end  elremaetaaaot,  wo  feel 
that  plaintiff  was  Justified  in  reeogaislag  Reaaley  as  his  tenant, 

Geuacel  for  dofondojit  contends  that  section  6(a)  of 
K«xlaua  ent  decollation  of  Office  of  ?rloc  Adalnls taction  prohibits 
an  action  such  as  this  to  ovist  or  recover  possession  of  orcaites 
unless  tho  eotlon  it  for  tho  nonpayment  of  rent  or  for  violation 
of  a  substantial  obligation  of  the  tenancy,  end  ho  argues  that  no 
evidence  **t  offered  or  received  that  tho  defendant  owed  any  ront  or 
hod  violated  o  substantial  oblige t Ion  of  hit  tenancy;  and  ho  further 
contends  in  view  of  tho  foot  that  no  evidence  had  been  offered  or 
received  that  tho  defendant  wot  illegally  upon  or  unlawfully  withholding 
the  promisee  fro*  the  plaintiff,  plaintiff  cannot  recover. 

Section  6(a)  of  tho  Beat  Regulation  for  Routing  (published 
la  Federal  emitter  as  title  3$,  eh.  11,  Wo.  1388,  toe.  1388.1181, 
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8,f,  R.  ?S«f)  provides,  a*  one  sf  the  exceptions  to  lt»  application, 
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"4.  |fao  tenant's  lease  has  expired  end  %teB|Bceu$>aata 
of  the  Pausing  accoaao-i»tlone  sure  subtenants  sr  ether  persona  who 
oeeaoy  ander  a  rental  egreeaeat  with  the  tenant,  and  a©  ©art  of 
the  aoeoaaedetloaa  la  used  by  the  tenant  ae  hi  a  own  dwelling.* 

Again  the  sa«e,#ogBletioa  in  section  6(e)  provides  far  except lone 

frea  section  6  J 

"(1)  ubtenant.  The  provisions  of  this  section  do  not 
astplf  to  &  -ubtenant  or  ather  parson  who  occupied  under  s.  rental 
egrenaent  with  the  tenant  whore  reaoval  or  eviction  of  the  subtenant 
•r  otfear  such  accusant  it  sought  by  the  landlord  and  of  the  ten&nt, 
unload  ander  the  local  lav  there  i«  a  tenancy  relationship  between 
the  landlord  mnd   the  subtenant  or  other  each  occupant,* 


.euro  of  the  epinian  that  the /egulat lone  thereby  expressly  except 
subtenants  from  their  nrovislans.  The  record  indicates  that  defendant 
was  not  *  tenant  *>t   Plaintiff,  and  therafore  the  egulotioa  relied 
open  not  only  afford a  no  relief  to  defendant,  but  in  terns  exeepte 
hia  froai  ita  operation. 
"X 3S  /     **  *■  «®ntended  that  the  Judgment  la  against  the  weight  of 
the  evidence.  The  trial  Judge  before  whoa  the  witnesses  sooeerod 
was  in  a  better  position  than  we  are  to  determine  their  credibility 
and  the  weight  to  be  given  to  their  tes*tieony.  Be  saw  and  heard,  and 
had  the  opportunity  to  observe  their  deaeanor  while  testifying.  The 
evidence  raised  a  eueetlan  aa  to  the  neat ter*  9tf  fact  involved,  and  aa 
to  such  1ft  uea  the  determination  thereof  by  the  trial  court  la 
eonelaaive  unlets  a  reviewing  ooart  oan  say  thr.t  the  trial  ooart'a 
oonolualoa  waa  aanifeatly  against  the  weight  of  the  evidence,  and 
we  cannot  eo  hold  in  view  of  the  facte  and  circumstances  aa  they 
are  presented  by  the  record  la  thle  ease. 

We  feel  th&t  the  finding  woe  warranted,  and  therefore 
the  judgment  le  afflraed. 


struck,  ?iJ^ii  *r  Y,  j.^flfoer  ', 
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Case   No.    194  Dr.   William  H.    Benson,    Appellee,    v.    Earl    I  .    "/illiams, 

Appellant. 

Gen.    No.   43,218. 
SOeVinne    10x23 

1.   Landlord  and  /Tenant,   §11)*—-  where  evidence  warrants  finding  that 
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lessee  remains  tenant,  even  though  rent  is  paid  by  another  occupant. 
In  forcible  entry  and  detainer  action  by  landlord  to  recover  possession 
of  premises  from  occupant  who  had  been  paying  rent  on  behalf  of  lessee, 
evidence  justified  finding  that  landlord  never  had  recognized  defendant 
as  tenant,  but  had  continued  to  regard  lessee  as  tenant,  even  though 
latter  had  moved  from  premises  without  lessor's  knowledge. 

f    2.  Forcible  ^fntry  and  Detainer,  §£5* —  prohibitions  of  Rent  Regulations 
of  Office  of  Price  Administration  not  applicable  as  against  subtenants. 


Section  6(a)  of  Maximum  Rent  Regulation  of  Office  of  Price  Administra- 
tion, prohibiting  actL  on  to  recover  possession  of  premises  from  tenant 
unless  action  is  for  nonpayment  of  rent  or  violation  of  substantial 
obligation  of  tenancy,  does  not  apply  in  favor  of  subtenant  or  other 
person  occupying  under  rental  agreement  with  tenant,  unless  under  local 
law  there  is  tenancy  relationship  between  landlord  and  subtenant  or  such 
other  occupant. 

7  3.   Appeal  and /Srror,  §(L 710*— when  '  trial  court's  findings  conclusive. 

Trial  court "s  determination  of  facts  is  conclusive  unless  reviewing 
court  can  say  that  trials  court's  conclusion  is  manifestly  against 
weight  of  evidence. 
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.by  defendant 

Error  to  the  ,.  — Municipal  Court  of  Chicago; 

Appeal  from  the  Circuit- -Court  of  county; 

a  County  Court  of  countyf— 

3    the  Hon.    Charles    Dougherty  ,  Judge,  presiding.  Heard 
the           third             division  of 


3 

3"   in 


this  court  for  the  first  district  at  the 

Affirmed-  /-£" 

Reversed     <-'udfrrent   affirmed. 

Reversed  and  remanded  with  directions. 

Opinion  filed     January   26,    194-5. 


October 


Rehearing  denied 


term,        1944- 
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Howard  D.  Geter,  of  Chicago, 


for  appellant^. 


of  Chicago, 


■  Sonnensbhein,  Berkson,  Lautmann,  Levinson  &  Morse, 


for  plaintiffs  in  error. 


for  appellee^. 


Isaac  E.  Ferguson. and-  Ben  Liss,  both  of  Chicago,  of  counsel. 

for- defendants  in  error—- 


Mr.  bresibjng  justice        '  Lujoe 


delivered   the  opinion  of  the  court 
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CARL  GORANSON, 

Appellant, 


YELLOW  GAB  COMPANY, 
a  corporation, 

Appellee* 
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APPEAL  FROM  CIRCUIT      h  (T^ 
COURf i   COOK  COUNTY* 


MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  OPINION  OF  THE  COURT* 

This  aetlon  was  brought  by  plaintiff,  Carl  Goranson, 
against  the  Yellow  Cab  Company,  Raymond  Bradley  and  Chicago 
Surface  Lines  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  defendants* 
Goranson  was  riding  as  a  passenger  in  a  yellow  cab  which  was 
involved  in  a  collision  with  an  automobile  owned  and  operate! 
by  Bradley*  As  the  result  of  such  collision  the  cab  struck 
a  street  ear  belonging  to  the  Chicago  Surface  Lines*  The 
trial  court  directed  the  Jury  to  return  a  verdict  of  not 
guilty  as  to  the  Chicago  Surface  Lines*  The  Jury  returned 
a  verdict  of  guilty  as  to  the  Yellow  Cab  Company  and  assessed 
plaintiff's  damages  against  it  at  $4,600  and  also  returned  a 
verdlot  of  guilty  as  to  Raymond  Bradley  and  assessed  plain- 
tiff^ damages  against  him  at  #400*  Judgments  were  entered 
on  the  three  verdicts  but  on  plaintiff's  motion  the  Judgment 
against  Bradley  was  vacated  and  the  cause  dismissed  as  to 
him*  The  trial  court  directed  that,  unless  plaintiff  remitted 
$2,100  from  his  $4,600  Judgment  against  the  Yellow  Cab  Company 
within  5  days,  a  new  trial  would  be  allowed  as  to  it«  Plain- 
tiff refused  to  consent  to  the  remittitur  and  an  order  was 
entered  granting  the  Yellow  Cab  Company  a  new  trial*  Plain- 
tiff filed  a  petition  for  leave  to  appeal  from  said  order, 
which  we  have  heretofore  allowed. 

The  trial  Judge  stated  his  reasons  for  entering  tho 
order  of  remittitur  as  follows; 
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"The  essence  of  it  was  that  the  Court  was  convinced  from 
this  record  that  the  plaintiff,  throughout  the  period  of  time, 
through  most  of  the  period  of  time  that  he  claimed  he  was  unable 
to  work,  that  he  wae  physically  capable  of  work,  did  not  want  to 
work,  was  a  loafer*  He  had  been  offered  an  opportunity  to  zork, 
even  at  the  old  place  where  he  had  been  working*  That  go  far 
as  his  claim  of  Inability  to  work  during  the  period  in  question, 
in  order  to  build  up  a  claim  for  damages  for  loss  of  earnings, 
that  in  that  respect,  he  was  malingering** 

The  only  question  presented  is  whether  the  order  granting 
the  Yellow  Cab  Company  a  new  trial  was  entered  by  the  trial  court 
in  the  exercise  of  its  sound  discretion  or  whether  said  order 
was  entered  arbitrarily  and  in  abuse  of  its  discretion*  How- 
ever, in  determining  this  question  it  will  be  necessary  to  con- 
sider whether  the  trial  judge  properly  exercised  his  discretion 
in  entering  the  order  Of  remittitur  or  whether  that  order  was 
arbitrarily  entered*  The  Yellow  Cab  Company  (hereinafter 
referred  to  as  the  defendant)  concedes  in  its  brief  that  plain- 
tiff has  "a  legitimate  claim  for  some  damages"  and  since  the 
reason  advanced  by  the  trial  Judge  for  the  order  of  remittitur 
was  that  he  was  convinoed  from  the  record  that  plaintiff  was 
able  to  work  for  a  considerable  period  of  time  that  he  claimed 
he  was  unable  to  work  and  that  ho  was  "malingering,"  the  only 
evidence  that  need  be  considered  is  that  relating  to  plaintiff rg 
injuries  and  damages*  The  period  of  time  apparently  referred 
to  by  the  trial  Judge  during  which  in  his  opinion  plaintiff  was 
malingering  was  the  26  weeks  immediately  preceding  the  trial 
and  it  was  for  the  damages  ostensibly  allowed  by  the  Jury  for 
his  loss  of  earnings  for  this  26  weeks,  at  the  rate  of  $81  a 
week,  that  plaintiff  was  ordered  to  remit  $2,100* 

Inasmuch  as  defendant  states  in  its  answer  to  plaintiff1! 
petition  for  leave  to  appeal  that  the  abstract  "sufficiently 
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states  the  material  facts"  we  quote  therefrom  the  testimony 

of  plaintiff  and  his  attending  physician,  Dr.  James  F,  DePree« 

Dr.  DePree  testified  as  follows  on  his  direct  examina- 
tion: 

"I  know  Carl  Goranson  the  plaintiff  ***  and  first  saw 
him  on  the  morning  of  January  25,  1943,  at  the  V*eslay  Memorial 
Hospital  and  made  an  examination  at  that  time.  I  was  notified 
upon  arrival  at  the  hospital  that  morning  by  our  resident 
doctor,  that  this  patient  had  been  admitted  during  the  morning 
-nd  I  saw  him  during  the  course  of  my  round  maiding.  Did  a 
body  exs,mine.tion  of  him,  including  a  review  of  the  x-rays  and 
I  found  that  he  was  conscious  at  that  tlmo.  I  don't  remember 
what  time  in  the  morning j  it  was  during  the  morning  hours.  The 
first  thing  that  struck  me  was  the  bleeding  from  the  left  ear. 
There  was  a  3mall  laceration  behind  the  left  ear,  a  laceration 
in  the  scalp  on  the  left  side  behind  the  ear.  There  was  con- 
siderable swelling  and  discoloration  of  the  soft  parts  behind 
the  left  ear.  There  was  also  swelling  and  discoloration  about 
the  left  shoulder  on  the  top  of  the  left  shoulder,  that  portion 
that  lies  between  the  shoulder  and  the  neck  on  the  left  side. 
He  complained  of  pain  in  his  back  between  his  shoulder  blades, 
and  upon  examination  there,  I  found  extreme  tenderness  on  the 
left  side  of  the  back  and  in  the  chest  on  the  left  side.  The 
patient's  general  condition,  I  would  say,  was  good.  He  was 
not  in  shock  as  laboratory  findings  were  normal.  The  blood 
pressure  was  normal,  his  pulse,  I  recall,  was  a  trifle  over 
normal.  The  x-rays  were  seen  and  we  found  a  fracture  of  the 
left  clavicle,  a  transverse  fracture  of  the  left  clavicle,  a 
simple  fracture  with  some  fragmentation,  which  we  call 
comminuted,  which  means  that  it  is  broken  into  several  small 
pieces.  And  by  simple  fracture  Is  meant  it  didn't  puncture 
through  the  skin.  There  wore  also  fractures  of  the  eighth  and 
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ninth  ribs  on  the  left  side,  which  were  oblique  fractures, 
simple  fractures,  at  approximately  the  site  of  the  attach- 
ment to  the  spine,  meaning  at  the  center  of  the  back.  X-ray 
films  of  the  skull  did  not  show  any  evidence  of  a  fracture 
which  was  visualized  in  the  x-ray  films,  *** 

"Bleeding  from  an  ear  where  there  has  been  an  injury, 
usually  signifies  that  the  membrane  or  the  ear  drum  has  been 
perforated  to  allow  blood  to  escape  from  the  inner  portions 
of  the  ear, 

"It  usually  makes  us  suspect  that  there  has  been  an 
injury  to  the  head  along  ..ith  the  findings  that  actual  trauma 
did  exist  and  laceration,  swelling,  and  discoloration,  **::* 

"This  patient  was  placed  in  bed  and  there  are  many  ways 
of  treating  a  fracture  of  the  clavicle.  Had  it  not  been  for 
the  seriousness  of  his  other  Injury,  we  could  have  chosen  to 
allow  him  to  be  up  and  about  with  a  splint,  but  inasmuch  as 
the  immediate  injury  necessitated  remaining  in  bed  -  these 
fractures  heal  satisfactorily  with  a  person  in  a  recumbent 
position;  and,  we  therefore  kept  him  flat  on  his  back  allowing 
his  left  shoulder  to  remain  immobilized  on  the  bed*  A  binder, 
I  believe,  was  applied  to  his  -  as  I  recall,  a  binder  was 
applied  to  his  chest,  and  a  splint  to  the  ribs,  to  give  him 
comfort.  Sedatives  were  given  for  his  pain.  The  patient  was 
kept  in  bed  for  a  period  of  about  one  month, 

"During  that  month,  I  think  I  saw  him  about  every  day 
the  bleeding  from  the  ear  continued,  through  about  the  first 
week  that  he  was  there,  there  was  some  bleeding  from  the  ear 
at  intervals,  not  all  the  time,  not  steady.  And  his  shoulder 
improved  during  that  month  and  after  that  he  was  allowed  to 
stay  up  and  finally  left  the  hospital.  The  exact  date  is 
February  23,  1943,  He  called  on  me  at  the  office  I  have  at 
the  hospital  a  total  of  about  six  times.  I  saw  him  throughout 
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the  month  of  -  I  saw  him  in  March  and  I  saw  him  in  ;,pril  and 
I  saw  him  last  on  May  5>  19^3* 

"Each  time  the  patient  saw  me  he  complained  of  the 
pain  and  the  tight  sensation  bade  ©f  his  ear*  He  made  no 
complaint  of  the  use  of  the  shoulder,  but  did  tell  me  each 
time,  about  the  numbness  of  the  left  little  and  ring  fingers. 
He  still  was  complaining  about  those  things  the  last  time  I 
saw  him* 

"There  was  no  treatment  for  the  numbness  of  the  left 
hand  in  the  way  of  active  treatment.  V.e  gave  him  advice  as 
to  the  active  and  passive  motion  of  his  arm,  and  suggested 
that  he  use  baths,  hot  water.  Suggested  in  the  latter  phases 
that  he  alternate  the  hot  and  cold  water  baths. 

"Q<,Have  you  an  opinion,  doctor,  based  upon  a  reasonable 
medical  certainty,as  to  whether  er  not  the  injury  of  Mr. 
Goranson  that  you  saw  and  treated  him  for  could  or  might  have 
been  brought  about  and  caused  numbness  in  the  left  hand?  A« 
Yes,  I  do.  There  are,  of  course,  several  things  that  could 
cause  such  a  numbness,  but  this  man  had  an  injury  to  the 
region  of  his  head,  to  the  left  neck.  We  know  that  the  brain 
is  the  center  of  all  the  nervous  impulses,  motor  and  sensory, 
and  that  the  brachial  plexus  passes  out  through  the  neck  into 
the  region  of  the  conduits  on  each  sidej  and  it  is  reasonable 
to  suppose,  because  of  the  distribution  -  it  is  our  opinion 
that  there  had  been  an  injury  to  the  nerve  trunks  that  served 
the  left  upper  extremity,  and  with  the  distribution  of  the 
sensory  disturbance  it  corresponded  to  the  ulnar  nerve* 

MQ.  Will  you  tell  the  Jury  whether  or  not  you  found  in 
Mr.  Goranson  any  indication  of  an  injury  to  the  brain  or  any 
evidence  of  an  injury?  A*  Yes,  we  saw  Mr*  Goranson  over  a 
period  of  from  January  25,  1943  to  May  6,  1943.  When  we  first 
saw  Mm  he  had  evidences  of  a  blow  to  the  head*  He  had  bleeding 
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from  his  left  ear,  and  he  complained  then  of  pain,  which  over- 
shadowed  any  other  complaints.  As  he  gradually  improved  and 
the  pain  disappeared,  he  continued  to  complain  of  numbness. 

"It  is  our  opinion,  therefore,  that  because  there  was 
a  history  tnat  he  had  been  unconscious  right  after  this  injury; 
that  upon  arriving  at  the  hospital  he  was  somewhat  dazed,  not 
unconscious,  but  dazed;  and  that  during  the  subsequent  visits 
he  made  to  see  me  there  was  numbness  of  the  left  little  and 
ring  fingers,  indicating  a  sensory  disturbance  -  meaning  sen- 
sation disturbance,  that  there  is  not  a  motor  disturbance  - 
by  that  I  mean  a  function  of  the  fingers  -  he  could  move  his 
fingers,  he  could  move  Ms  shoulder,  indicating  that  the  nerve 
trunks  in  the  neck  ere  not  injured  because  if  the  nerve  trunks 
in  the  neck  had  been  injured,  there  would  be  both  sensory  and 
motor  disturbance* 

"These  findings  indicated  to  me,  and  it  became  my  opinion, 
that  this  man  had  had  a  concussion  of  the  brain,  known  as  cere- 
bral  concussion. 

»q#  Doctor,  have  you  an  opinion  based  upon  reasonable 
medical  certainty  as  to  whether  or  not  the  condition  Mr.  Goranson 
complains  of  is  or  is  not  permanent?  A.  To  answer  you  I  would 
say  that  I  would  noc,  from  a  medical  standpoint,  be  reasonably 
able  to  say  whether  or  not  that  condition  is  permanent.  In 
other  words,  only  time  can  tell." 

He  testified  on  cross-examination  as  follows: 

ttI  was  the  doctor  that  saw  Hr.  Goranson  most  of  the  time. 
I  think  Dr.  Metz  saw  him  a  couple  of  times  and  Dr.  Householder. 
I  was  not  present  v/hen  any  other  doctor  treated  him  that  I 
recall,  3©  far  as  I  know  Dr.  Hetz,  other  than  seeing  him  there 
at  the  hospital,  never  gave  him  any  treatment  nor  did  Dr.  House- 
holder  give  him  any  treatment,  except  visits  on  rounds  while  he 
was  in  the  hospital.  I  don't  recall  if  Dr.  Householder  saw  him 
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after  he  was  dismissed  from  the  hospital.  I  kept  a  record  of 

the  number  of  times  Mr.  Goranson  called  after  he  left  the  hospital. 
I  have  the  dates  if  you  want  them,  March  4th,  18th,  April  6th, 
8th,  9th,  22nd  and  Uay  6th.  I  total  of  seven  visits.  On  two  or 
three  of  those  occasions  I  cleaned  out  his  ear  and  removed  the 
dried  up  clots  of  blood  and  May  6th  was  the  last  date  I  saw  him. 
I  didn't  discharge  him  on  that  date.  I  told  him  to  report  to  me 
again  if  any  unusual  findings  developed.   hile  he  was  in  the 
hospital  he  was  up  and  around  for  more  than  a  week  before  he  left 
there.  I  don't  recall  the  exact  date.  2fiy  records  show  that 
February  16,  1943  he  was  up  in  a  chair  for  a  short  time,  and  on 
the  18 th  he  was  up  and  about  the  room* 

"You  cannot  see  numbness,  this  is  a  subjective  complaint. 
The  motor  function  of  the  arm  has  recovered,  that  is,  he  can  use 
it  for  any  movement.  It  was  not  until  about  the  middle  of  April 
that  my  notes  indicate  that  his  function,  motor  function,  was 
normal  and  he  had  full  use  as  far  as  movement  is  concerned.  It 
has  never  been  paralyzed.  ****  There  was  no  shock  at  all,  as  we 
ordinarily  measure  shock.  In  a  case  of  head  injuries,  we  often 
see  head  injuries  where  no  shock  occurs  in  the  sense  that  we 
refer  to  it,  that  is,  requiring  plasma  or  stimulants.  We  speak 
of  shock  as  that  state  in  which  the  person1  s  blood  pressure  drops 
way  down,  and  we  expect  the  patient  is  going  to  die  unless  we  do 
something  about  it.  Vchen  I  made  that  statement  awhile  ago,  I 
meant  that  the  patient* s  condition  was  good,  and  he  wasn't  in 
shock;  and  we  didn't  have  to  administer  stimulants  to  keep  him 
alive.  When  a  patient  has  a  brain  injury  we  do  use  some 
stimulants.  The  blood  pressure  at  the  time  I  examined  him  first 
that  morning  was  normal.  **•  it  was  less  than  it  was  on  admission, 
but  I  didn't  take  the  admission  blood  pressure.  »•*  His  pulse  was 
slightly  increased.  I  think  it  was  around  100  or  108,  and  his 
temperature  was  99»2,  a  half  a  degree  over  normal. 
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"The  laceration  in  back  of  his  ear  cleared  up  in  a 
few  days.  There  was  a  swelling  and  discoloration  that  persisted 
for  about  three  weeks.  On  February  5th,  I  have  a  notation  that 
there  was  still  very  much  discoloration  about  the  left  side  of 
the  head  and  neck.  There  was  no  objective  finding  about  his 
left  ana,  and  by  objective  we  mean  that  which  we  can  see  or 
feel.  The  left  arm  was  not  atrophied, 

MQ.  And  it  is  possible,  doctor,  that  the  plaintiff  in 
this  case  may  be  malingering?  A,  Ko,  I  don't  think  so, 

"Q,  That  is,  you  base  that  on  what  he  says,  is  that 
right,  doctor?  A,  I  base  that  on  -  yes,  I  would  have  to,  be- 
cause after  all  it  is  a  patient  and  doctor  relationship, 

"I  haven't  examined  him  since  May,  1943,  but  at  that 
time  I  recall  that  I  advised  him  gradually  t©  become  more  and 
more  active,  see  what  he  could  d©  or  attempt  to  do  next* 

ttAs  to  whether  he  could  do  a  normal  day's  work  for  a 
person  of  his  age,  it  would  depend  on  the  type  of  work  that 
certain  individual  would  have  to  do.  I  believe  there  was  some 
conversation  between  us  regarding  the  nature  ©f  Ms  work,  and 
he  said  it  was  necessary  for  him  to  get  up  on  scaffoldings  and 
overhead  platforms;  and  I  cautioned  him  against  doing  that  as 
long  as  he  continued  to  have  some  dizzy  feeling  as  a  result. 
Dizziness  is  a  subjective  complaint.  As  to  what  work  he  was 
doing  at  that  time,  he  told  me  that  if  he  went  back  to  doing 
the  same  thing  he  was  doing,  it  -would  be  in  the  way  of  super- 
vising and  he  would  have  to  do  some  climbing  and  inspecting 
of  the  machines  as  they  were  being  run.  He  told  me  he  worked  for 
the  Tropic  Aire,  I  drive  past  their  place  every  day.  He  told  me 
that  his  work  was  supervisory  at  that  factory,  I  didn't  go  into 
any  further  details.  *** 

"The  ribs  were  immobilized  in  the  treatment,  we  customarily 
apply  a  binder,  it  is  known  as  a  3cultetus  binder  or  many-tailed 
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binder  or  bandage,  its  purpose  is  to  immobilize  him,  and  keep  his 
from  iiotion.  It  sort  of  limits  their  breathing  and  produces  less 
pain.  He  had  a  good  and  substantial  recovery  from  the  rib  condi- 
tion. 

"Q.  Did  you  at  any  time  tell  him,  doctor,  that  in  May, 
1943,  that  in  your  opinion  it  would  be  six  to  eight  months  before 
he  would  be  able  to  return  to  his  former  occupation?  A.  I  don*t 
know  what  time  I  -  whether  it  was  six  or  ei^ht  months  that  I  told 
him.  I  do  know  that  in  a  report  that  we  wrote  out  that  I  did  say 
it  would  be  perhaps  three  or  four  months.  Hy  copy  of  the  report 
says  that  that  was  a  statement  I  made  and  I  presume  that  I  told 
him  that  same  thing." 

In  reference  to  his  injuries  and  damages  plaintiff  testi- 
fied as  follows  on  direct  examinations  "I  v»as  hurt  by  the  colli- 
sion, I  don»t  know  if  I  was  unconscious  at  that  second,  I  did  not 
remember  just  what  happened  after  the  collision.  First  I  remember 
was  when  I  was  out  in  the  street.  I  don't  .now  what  part  of  the 
street  I  was  in.  I  think  I  was  sitting  on  the  running  board  of 
the  cab.  I  felt  bad  all  over.  I  had  awful  pains  in  my  head  and 
my  left  shoulder  and  my  side  was  hurting,  and  my  back,  and  whole 
upper  part  of  my  body  felt  awfully  bad.  I  remember  being  in  a  car 
and  being  taken  to  the  hospital,  I  have  some  recollection  that 
someone  took  me  to  the  hospital,  to  the  Vesley  emorial  Hospital. 
I  know  I  woke  up  in  bed  the  next  day  and  I  recall  that  I  was  some 
place  in  the  hospital  and  people  were  talking  to  me.  ***  '..hen  I 
woke  up  the  next  morning  I  felt  worse  than  I  did  the  night  before. 
My  left  shoulder  felt  bad,  and  when  lying  in  bed  my  back  was  hurting 
me,  and  my  head  ached,  and  my  left  side,  all  over  ny   left  side,  and 
blood  was  draining  out  of  my  ear.  ***  Coming  out  of  the  entrance 
of  my  left  ear.  I  believe  my  ear  drained  for  two  or  three  weeks, 
I  had  Dr.  Metz,  Dr.  DePree^  and  Drs.  Householder  and  Patton.  *** 
Most  of  the  time  I  was  seen  by  Dr.  DePree.  He  had  me  lie  on  my 
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slde  for  three  and  one-half  weeks.  Then  he  set  me  up  in  bed  to 
get  my  balance.  I  sat  up  the  next  day  and  sat  in  a  chair  for 
a  day  and  then  walked  around  the  hospital  for  a  week  after. 

"I  v/as  in  the  hospital  close  to  five  weeks  and  was  taken 
home  by  my  brother  in  an  automobile.  I  continued  to  call  back 
to  the  hospital  for  treatment.  The  first  month  I  went  every 
other  day  or  so  and  during  that  period  Dr.  DePree  took  care  of 
me.  I  went  every  two  weeks  or  ten  days  after  the  first  month, 
and  continued  to  so  until  June  or  up  to  the  summertime, 

"After  I  got  up  and  was  walking  around  the  hospital,  I 
had  a  pain  behind  my  ear  and  after  I  came  back  from  the  hospital 
I  had  pain  behind  my  ear,  and  when  I  saw  Dr.  Del>ree  he  did  some- 
thing in  my  ear  after  that,  :Ty  collar  bone  was  cracked  and  was 
hurting  me  on  the  left  shoulder  blade  and  it  was  hurting  me  at 
the  back  of  my  head.  Ttoen  I  turned  my  head  like  this  (indicating) 
I  got  an  awful  tension,  and  my  too  fingers,  left  little  finger 
and  ring  finger  and  the  palm  of  my  hand  here,  is  numb,  that  is, 
my  left  hand.  My  left  collar  bone  is  broken  and  I  can  feel  the 
break  at  the  present  time,  the  bone  where  it  is  broken,  it  is 
like  a  half  inch  sticking  out.  It  protrudes  one-half  inch  and 
you  can  easily  feel  it  with  your  hand,  and  I  still  feel  pain  in 
that  shoulder  bone.   sometimes  it  is  worse,  and  sometimes  it  is 
better.  The  weather  has  an  effect  on  it.  The  change  of  weather 
makes  an  awful  pain  right  in  here  (indicating),  and,  as  I  said 
before,  right  in  my  head.  Vtellg  today  I  feel  very  good,  but 
yesterday  I  felt  punk.  I  had  a  headache  and  it  seemed  like  it 
was  coming  from  over  my  left  eye  and  forehead.  Sometimes  I 
have  a  headache  and  pain  from  over  my  left  eye  and  forehead 
as  often  as  three  or  four  times  a  week, 

"Before  this  accident,  as  to  the  condition  of  my  head, 
I  have  never  been  sick,  never  been  real  sick,  I  have  always 
been  healthy  and  kept  myself  healthy.  Once  in  a  great  while 
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I  would,  have  headaches,  I  hove  never  had  any  feelings  in  my 
arm  like  numbness  prior  to  this  aceident,  nor  in  my  hand  or 
shoulder.  At  the  present  time  I  feel  pain  in  these  two  fingers, 
the  ring  finger  and  the  little  finger.  The  best  way  I  ean  tell 
it  is  that  the  hand  goes  to  sleep  and  the  same  tiling  with  these 
fingers. 

MI  have  tried  to  do  work,  since  the  accident,  off  and  on. 
I  have  tried  to  drive  automobiles  -  I  have  odd  jobs  in  driving 
automobiles  and  I  make  a  few  dollars  doing  that,  "hen  driving, 
if  I  hold  my  arm  in  a  certain  position^  •  -  part  of  the  whole 
arm  goes  to  sleep,  and  J  am  not  sure  of  myself  when  X  am  driving 
a  car.  I  am  not  sure  about  myself  so  I  can't  keep  it  up.  If 
I  bend  down  and  come  up,  -  seems  like  I  am  dizzy,  something  like 
that.  hy  face  does  not  change  in  color,  it  i^  only  that  marks 
come  in  front  of  my  eyes,  &t  the  present  time  I  get  a  pain  in 
nry  shoulder  and  my  two  fingers  and  the  palm  of  my  hand,  the  same 
condition  in  my  hand,  arm,  and  fingers  as  while  I  was  still  in 
the  hospital}  there  hasn't  %ae<m   any  change  in  that  condition  and 
my  head  and  neck  is  pretty  close  to  the  same  condition  that  it 
was,  I  went  back  to  the  hospital  and  I  saw  Dr,  DePree  for  three 
or  four  months.  At,  and  just  before  the  day  that  tliis  accident 
happened,  I  was  assistant  supervisor  at  the  Tropic  Aire  Inc*  It 
is  a  defense  plant  -  engaged  in  war  work,  I  worked  for  Tropic 
Aire  close  to  eight  months,  I  started  out  as  a  lathe  hand  and 
was  promoted  the  ?th  of  January,  last  year.  I  got  a  promotion 
to  supervisor. 

"I  am  thirty-nine  years  of  age." 

Goranson  testified  on  cross-examination  as  follows: 

"I  didn't  see  the  doctor,  after  l^Iay  6th,  I  didn't  see 
the  doctor  in  the  months  of  June,  July  or  August.  I  didn't 
go  to  the  ho-pital  in  the  month  of  August  at  all.  What  I  meant 
by  'lately,'  I  said  up  to  the  summertime* 
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"Q.  Did  you  sign  your  name  and  were  you  sworn  by  a  notary 
public?  ***  A,  That  is  right,  Q,  Did  you  at  any  time  in  this 
statement  say  that  you  had  an  injury  to  your  left  arm  involving 
the  ulna  nerve?  A,  The  ulna  nerve?  I  don*t  know  exactly  what 
that  means.  I  said  the  nerve.  I  had  it  explained  from  the 
doctor.  I  had  heard  of  the  nerve,  but,  'ulna1  the  doctor  had 
to  explain  to  me.  There  was  a  nerve  back  here, 

"Since  the  accident  I  never  went  back  to  the  Tropic  Aire 
Company  to  work  •*#  i  nave  done  some  driving  for  the  Famous 
Laundry,  905  Korth  State  Street,  A  hand  laundry,  and  I  drove 
their  Oldsmobile,  it  was  not  a  truck,  I  have  done  that  off  and 
on.  He  asked  me  once  in  a  while  to  do  some  delivery  for  him. 
He  gave  me  a  few  dollars.  I  always  made  deliveries,  I  haven* t 
attempted  to  do  any  work  for  anybody  else  than  the  Famous  Laundry 
Company.  I  can  move  my  arm  in  all  directions,  ***  After  this 
accident  I  visited  the  Tropic  Aire  Company,  I  talked  to  the  fore- 
man, Mr,  James.  I  think  he  was  the  superintendent  and  I  saw 
him  the  last  time  in  June  or  July,  The  first  time  1  went  to 
see  him  was  a  couple  of  weeks  after  I  got  out  of  the  hospital, 
probably  the  early  part  of  March.  Mr,  James  told  me  that  my 
job  was  waiting  for  me  *-**  I  did  not  go  out  there  with  the  in- 
tention of  going  to  work  there  early  in  March,  I  went  to  make  a 
social  call  ***  1  had  a  headache  at  that  time  ***  I  also  had  a 
pain  in  the  shoulder,  I  still  have  a  pain  in  mj   shoulder  and 
I  had  a  pain  on  that  day  when  I  made  the  call,  #**  Sometimes 
I  got  headaches  on  the  Job  when  I  was  on  steady  for  twelve, 
fourteen,  and  sixteen  hours.  I  received  treatment  from  the 
nurse  there  #*-*  maybe  once  or  twice  I  would  get  a  kind  of  head- 
ache, when  I  went  without  lunch  too  long,  I  only  had  headaches 
once  in  a  while  ***  As  to  what  I  spend  time  on  during  the  day 
now,  I  read  and  I  study;  I  am  not  going  to  school,  I  read  about 
machinery.  I  am  learning  about  machinery.  hen   I  get  wy   general 
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heulth  back,  I  intend  to  go  back  to  work.  As  to  when  I 

anticipate  that  will  be,  I  feel  pretty  good  now." 

On  redirect  examination  plaintiff  testified  as 
follows: 

"Q.  Tell  us  a  little  more  about  your  work  at  Tropic 
Aire  Corporation.  Do  you  do  any  climbing  of  stairs,  lifting, 
during  the  time  you  were  supervisor?  A.  Hot  any  climbing  of 
stairs. 

"Q.  Do  you  have  to  lift  something?  A*  We  have  a  mill 
machine  and  lots  of  girls  are  working  on  it  and  they  can't  lift 
the  boxes  up,  I  can  say  that  we  were  working  in  rolls  of  steel 
and  that  was  a  little  bit  too  heavy  for  a  lady  to  lift,  so  we 
have  to  lift  boxes  up  for  them* 

nQ.  That  was  part  of  your  work  there?  A.  Yes»  I  was 
the  set  up  man  and  I  did  that. 

"Q,  Have  you  tried  to  do  any  lifting?  A.  Yes*  I  have. 

nQ.  What  effect  has  it  on  you?  A.  It  seems  like  a 
pulling  on  my  left  shoulder. 

MQ.  Do  you  feel  pain?  A,  Yes,  I  do. 

"Q.  Vi/here  do  you  feci  the  pain?  A.  Pdght  in  the 
shoulder.  Dovm.  where  the  collarbone  is  broken. 

"Q«  Has  it  any  effect  on  your  left  side,  head  or  neck? 
A.  A.  Tension  in  my  head, 

"Q.  Do  you  feel  able  to  going  out  there  now  and  do  the 
work  you  did  before?  A,  I  don't  feel  as  I  did  r/hen  I  was  work- 
ing. I  am  not  feeling  perfectly  well." 

Plaintiff  testified  on  recross-examination  as  follows: 

"I  always  felt  well  before  and  I  like  to  feel  well  when 
I  go  to  work, 

"Q.  On  the  mornings  you  don't  feel  perfectly  well,  do 
you  always  stay  at  home  from  work?  A.  That  is  the  only  habit 
I  have  -  When  I  go  to  work,  I  go  to  work.  Some  days  I  ^eel 
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good  and  the  next  day  I  don't,  feel  so  good.  On  the  days  that 
I  don't  feel  very  good  I  get  up  at  7:00,  7:30  or  8:00  o'clock. 
Some  days  I  feel  perfectly  well.  I  like  to  know  I  am  perfectly 
well  when  I  go  t©  work.  I  like  to  know  that  my  head  and 
shoulder  is  perfectly  well  before  I  work.  I  operate  a  lathe 
over  there.  Operating  lathes  requires  lifting,  I  do  lifting 
when  I  operate  lathes.  I  lift  pieces.  These  pieees  are  small 
but  when  they  get  in  a  box,  I  would  say  the  weight  is  2^0  to 
300  pounds." 

It  is  undisputed  that  plaintiff's  loss  of  pay  from 
January  25,  194-3,  the  date  of  Iris  accident,  until  the  time 
of  the  trial  was  approximately  $3,5©©,  that  his  hospital  bill, 
including  x-rays,  was  approximately  $200  and  that  his  bill  for 
medical  services  was  $75.  £hus  Ms  total  out  of  pocket  loss 
alone  amounted  to  approximately  $3,775*  9Btf*  left  about  $825 
out  of  his  $4,600  verdict  to  compensate  him  for  his  pain, 
suffering  and  disability,  which  compensation  certainly  was 
neither  unreasonable  nor  excessive. 

Defendant  presented  no  medical  testimony  or  evidence 
of  any  kind  to  controvert  plaintiff's  evidence  as  to  the  nature 
and  extent  of  his  injuries  or  his  inability  to  work  up  to  the 
time  of  the  trial  as  a  result  thereof.  Therefore,  the  trial 
court's  order  granting  defendant  a  new  trial  because  of  plain- 
tiff's refusal  to  consent  to  the  remittitur,  could  only  have 
been  warranted  if  plaintiff's  evidence  did  not  sustain  the 
jury's  award  of  damages  to  him  to  the  extent  of  the  amount  of 
damages  ordered  remitted* 

Inasmuch  as  we  have  set  forth  at  length  the  testimony 
of  plaintiff  and  his  attending  physician  as  to  the  nature  and 
extent  of  his  injuries  and  the  damages  he  suffered  as  the 
result  thereof,  we  do  not  deem  it  necessary  to  analyze  or  dis- 
cuss their  testimony  in  detail* 

We  are  mindful  of  the  rule  that  it  is  the  duty  of  the 
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trial  court  to  order  a  nor;  trial  where  the  verdict  is  against 
the  preponderance  of  the  evidence  and  or  the  farther  rule  that 
in  proper  cases  it  is  the  duty  of  the  trial  court  to  exercise 
its  discretion  to  cut  down  excessive  verdicts  within  reasonable 
limits  where  such  action  is  warranted,  because  it  can  do  so  with 
•lore  intelligence  than  a  reviewing  court.  We  are  also  aware  of 
the  rule  that  where  a  new  trial  is  granted  on  the  ground  of  in- 
sufficiency of  the  evidence  a  stronger  case  is  required  to  secure 
a  reversal  than  where  it  is  denied  and  that  the  action  of  the 
trial  court  in  granting  a  new  trial  vail  not  be  disturbed  unless 
the  evidence  palpably  supports  the  verdict,  (Calloa  v.  Public 
Taxi  Service.  Inc.  292  111.  App,  399*  U&&£-MJ&S£aBMSUU 
Clark,  278  111,  App*  269,)  It  is  also  true  that  reviewing  courts 
are  reluctant  to  reverse  orders  granting  new  trials  and  seldom 
do  so. 

However,  in  the  instant  case  there  was  no  conflict  in  the 
evidence  as  to  the  damages  sustained  by  plaintiff.  In  so  far  as 
this  appeal  is  concerned  the  jury  was  presented  with  the  simple 
issue  as  to  whether  plaintiff  was  entitled  to  recover  damages  for 
his  loss  of  earnings  for  the  26  weeks  immediately  preceding  the 
trial.  There  was  ample  evidence  presented  to  sustain  his  claim 
for  damages  for  said  26  weeks,  as  well  as  for  the  other  damages 
awarded  him.  There  is  nothing  in  the  record  to  show  that  the  jury 
was  actuated  by  passion  or  prejudice  or  any  other  improper  motive 
or  that  it  may  have  been  confused  in  making  its  award  of  damages* 
The  trial  was  conducted  in  an  orderly  manner  and  was  particularly 
free  of  any  substantial  error.  Dr.  DePree  testified  that  plain- 
tiff was  not  malingering.  Plaintiff's  testimony  that  he  was 
unable  to  work  as  a  result  of  Ms  injuries  from  the  date  of  his 
accident  up  to  the  time  of  the  trial  was  neither  contradicted  nor 
impeached  in  any  manner.  There  is  nothing  in  the  record  to  show 
that  plaintiff  testified  falsely  and  neither  is  there  any  inherent 
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improbability  in  "uis  testimony  that  would  justify  the  trial  court 
in  disregarding  it.  The  jury  had  the  same  opportunity  as  the 
trial  judge  to  see  and  hear  the  witnesses  and  of  observing  their 
appearance  on  the  witness  stand  and  their  manner  of  testifying*  In 
considering  the  question  as  to  the  amount  of  damages  that  should 
be  awarded  in  a  personal  injury  case  it  is  peculiarly  the  function 
of  a  jury  to  determine  the  credibility  of  the  witnesses  and  the 
weight,  if  any,  that  should  be  accorded  to  their  testimony,  and 
in  our  opinion  the  trial  court  was  not  warranted  in  holding  that 
plaintiff's  evidence  v/as  insufficient  to  sustain  the  award  of 
damages  to  him  for  his  loss  of  earnings  for  the  26  weeks  immedi- 
ately preceding  the  trial  or  in  disturbing  the  verdict  of  the 
jury  as  to  the  damages  assessed  by  it, 

..e  think  that  the  conclusion  is  inevitable  in  this  case 
that  the  trial  court  did  not  act  in  the  exercise  of  its  sound 
discretion  but  rather  that  it  acted  arbitrarily  and  in  abuse  of 
its  discretion:  (1)  in  ordering  the  remittitur  and  (2)  in  grant- 
ing defendant  a  new  trial  because  of  plaintiff fs  refusal  to  con- 
sent to  the  remittitur. 

The  order  of  the  Circuit  court  ©f  Cook  county  granting  the 

defendant,  Yellow  Cab  company,  -a  new  trial  is  reversed  and  the 

cause  is  remanded  with  directions  to  enter  judgment  against  said 

defendant  on  the  verdict  of  the  jury. 

.  REVERSED  AND  CAUSE  REMAINED 
fR   DIRECTIONS, 

Friend  and  Scanlan,  JJ.,  concur. 
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SAMUEL  liESIROW,  ) 

Appellee,      ) 

)  APPEAL  FROM  SUPERIOR 
v, 

)  COURT,  COOK  COUNTY. 
RAB  KESIROW,  ) 

Appellant.      ) 

MR,  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  OPINION  OF  THE  COURT* 

This  is  an  interlocutory  appeal  by  defendant,  Ra© 
Mesirow,  from  an  order  entered  by  the  trial  court  on  May  17, 
1944,  denying  her  motion  to  dissolve  a  temporary  injunction 
issued  January  19,  1944  on  the  verified  petition  ©f  plaintiff, 
Samuel  Llesirow* 

Plaintiff's  complaint,  filed  February  17,  1943,  alleged 
substantially  that  he  married  defendant  March  25,  1918  in  New 
Jersey;  that  they  lived  together  as  husband  and  wife  until 
about  October,  1942;  that  during  all  of  the  time  he  lived  with 
his  Y/ife  he  turned  over  to  her  practically  all  of  his  earnings 
and  that  she  "for  many  years  last  past  lias  always  worked  and 
earned  money  and  has  banked  the  funds  sometimes  in  their  joint 
names  and  sometimes  in  hers  alone"}  that  "out  of  the  monies 
turned  over  to  the  defendant  for  safe  keeping  by  plaintiff 
they  had  in  excess  of  ***  $12,000  **#  in  cash  in  the  First 
National  Bank  of  Chicago;  several  shares  of  the  common  capital 
stock  ©f  the  American  Telephone  and  Telegraph  Company;  a  large 
savings  account  with  the  Bell  Savings  6  Loan  association; 
several  thousand  dollars  in  real  estate  bonds  and  considerable 
amount  with  the  Postal  Savings;  that  part  of  said  funds  were 
withdrawn  from  the  First  National  Bank  ©f  Chicag©  and  other 
places  and  invested  in  United  States  War  Bonds;  that  the  de- 
fendant also  has  other  securities  and  kept  them  in  a  safety 
deposit  box";  that  he  "is  not  now  living  with  the  said  defend- 
ant due  to  the  incompatibility  of  the  parties  and  du©  to  Uie 
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defendant's  nagging,  harassing  and  generally  distasteful  atti- 
tude towards  the  plaintiff ";  that  he  "lias  demanded  of  the  de- 
fendant an  accounting  and  division  of  said  monies  and  securi- 
ties, which  the  defendant  has  denied  him";  that  "in  turning 
the  said  monies  over  to  the  said  defendant,  the  plaintiff  did 
not,  at  any  time,  intend  that  they  were  given  to  the  defendant 
as  a  gift  or  advancement";  and  that  "all  of  the  money  and  secu- 
rities were  the  joint  savings  of  plaintiff  and  defendant  and 
he  is  entitled  to  an  accounting  thereof  and  distribution  of 
one-half  of  the  same,"  The  complaint  concluded  with  a  prayer 
for  an  accounting  and  an  offer  to  do  equity. 

Defendant  filed  her  verified  answer  on  •  larch  18,  1943, 
in  which  she  admitted  the  marriage,  the  residence  of  the  parties 
and  that  they  lived  together  as  husband  and  wife  until  October, 
1942,  and  denied  that  plaintiff  turned  over  to  her  practically 
all  of  his  earnings  or  that  she  banked  any  money  belonging  to 
him.  The  answer  then  alleged  in  substance  that  plaintiff  from 
time  to  time  turned  over  to  her  only  small  amounts  of  money  and 
that  "what  monies  he  did  turn  over  to  her  were  considerably  in- 
sufficient to  take  care  of  the  care  and  maintenance  that  she 
rendered  the  plaintiff  during  the  time  they  were  living  to- 
gether"; that  "any  monies  she  managed  to  save,  she  received 
as  compensation  for  her  services  with  the  Illinois  Bell  Tele- 
phone Company  where  she  has  been  employed  for  some  2J?  years"; 
that  "whatever  shares  of  stock  with  the  American  Telephone  & 
Telegraph  Company  she  has  were  paid  for  from  her  own  earnings" 
and  that  such  money  as  she  had  in  a  savings  account  with  the 
Bell  Savings  &  Loan  Association  was  likewise  accumulated  from 
her  own  earnings;  that  plaintiff  has  no  interest  whatsoever 
"in  any  of  the  funds  she  managed  to  save  in  cash  and  securities;" 
that  "the  parties  are  not  living  together  is  entirely  due  to  the 
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fault  of  plaintiff;"  that  "plaintiff  is  not  entitled  to  any 
accounting  or  division  of  her  monies  and  securities;"  and  that 
whatever  amount  she  has  been  able  to  accumulate  "lias  been  due 
to  her  own  earnings  for  which  she  has  worked  hard  over  a  period 
of  many  years," 

April  27,   1944,  defendant  filed  an  amendment  to  her  answer 
in  which  she  averred  that  the  money  plaintiff  alleged  that  he 
turned  over  to  her  was  "what  purported  to  be  his  weekly  earnings 
averaging  $20,"  which  he  gave  to  her  for  household  expenses.  At 
the  same  time  certain  other  amendments  to  the  answer  were  filed, 
which  we  deem  it  unnecessary  to  notice  or  consider. 

After  the  original  answer  to  the  complaint  was  filed  the 
cause  was  referred  to  a  master  in  chancery  for  hearing  and  there- 
after on  October  26,  1943  plaintiff  filed  a  verified  petition 
for  the  issuance  of  a  writ  of  ne  exeat ?   which  realleged  in  sub- 
stance or  by  reference  the  allegations  of  his  complaint  and 
contained  in  addition  the  following  allegations? 

"Petitioner  shows  that  the  defendant,  by  her  own  testimony 
and  admissions  before  the  Master,  now  has  74  shares  of  the  Bell 
Savings  &  Loan  Association  of  the  value  of  $74-00,00;  a  further 
account  with  said  Association  with  a  credit  balance  of  $882.00; 
approximately  $5,000,00  in  United  States  War  Bonds;  and  135  shares 
of  American  Telephone  &  Telegraph  Co.  stock  currently  valued  at 
approximately  $5,530,00,  The  defendant  further  testified  that 
she  recently  reduced  to  cash  approximately  $4,000.00  worth  of 
so-called  Baby  Bonds  of  the  United  States  Government  and  $200,00 
out  of  the  savings  account  of  the  Postal  -avings  Bank,  The 
records  of  the  Bell  Savings  and  Loan  Association  introduced  in 
evidence,  in  addition  to  the  foregoing,  show  that  in  the  last 
several  months  the  defendant  withdrew  from  another  account  in 
said  Bell  Savings  and  Loan  association  .;2909.62.  The  records 
of  the  First  National  Bank  of  Chicago  introduced  in  evidence  also 
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show,  in  addition  to  all  of  the  foregoing,  that  the  defendant, 

since  the  transferring  of  an  account  at  the  First  National  B$nk 

from  the  joint  names  of  the  parties  hereto  to  that  of  the  de— \ 

I  \ 
fendant,  has  withdrawn  from  said  account  approximately  $ll,QQG,OQj 

that  from  all  the  foregoing  it  conclusively  appears  that  the  de- 
fendant has  approximately  ^35,000.00  of  moneys  and  property  in 
which  the  plaintiff  is  a  joint  owner, 

"Petitioner  further  represents  that  he  is  totally  without 
funds  of  his  own  and  at  the  present  time  barely  makes  a  meager 
living  driving  a  taxicab;  that  the  defendant  will  not  give  him 
any  of  the  funds  to  which  he  is  entitled  and  denies  his  right  to 
any  of  them;  that  she  has  sought  to  conceal  her  possession  of 
the  foregoing  assets  so  that  the  plaintiff  will  be  unable  to 
acquire  what  he  is  entitled  to,  and  in  attempting  the  conceal- 
inent  thereof,  has  committed  perjury  in  this  cause  in  that  the 
record  disclosed  that  she  sought  to  hide  her  possession  of  these 
assets  and  that  she  surreptitiously  acquired  a  safety  vault  box 
at  the  National  Safe  Deposit  Company  in  the  name  of  her  sister, 
Zelda  Ilarkman,  and  during  the  hearing  brazenly  denied  that  she 
had  any  box  of  her  own  but  that  her  sister  permitted  her  to  use 
her  vault  box*  It  was  only  after  being  confronted  with  the 
original  signature  eards  and  copy  of  the  contract  for  the  rental 
of  the  box  that  she  admitted  that  she  went  and  applied  for  the 
box  and  signed  her  sister's  name  and  that  only  after  pretending 
not  to  know,  after  looking  at  the  signature,  whether  it  was  her 
sister1 s  signature  or  not.  The  record  further  disclosed  that 
immediately  after  the  foregoing  fact  was  developed,  the  defendant 
ran  to  the  vault  and  removed  her  assets  to,  as  she  says,  a  tin 
box  in  her  home.  It  further  clearly  appears  from  the  testimony 
before  the  Master  that  the  defendant  seeks  to  hide  the  existence 
of  these  assets  in  that  she  testified  with  reference  to  the  cashing 
in  of  approximately  $4,000.00  in  United  States  Government  Baby 
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Bonds  and  that  she  'spent'  the  money.  She  refused  to  explain 
in  detail  with  reference  to  the  said  expenditures  and  it  appears 
from  her  cross-examination  that  she  had  no  unusual  expenditures 
and  that  her  salary  from  her  employment,  which  has  been  con- 
tinuing right  along,  was  quite  sufficient  for  all  her  needs* 

"Petitioner  further  represents  that  the  defendant  has 
threatened  that  your  petitioner  will  never  get  one  cent  of  the 
funds  he  is  suing  for  and  her  conduct  in  this  case  has  definite- 
ly shown  that  she  will  secrete  said  funds  so  that  he  will  never 
get  possession  thereof;  that  he  fears  that  if  a  decree  adverse 
to  the  defendant  is  entered  in  this  cause,  she  will  imaediately 
depart  from  this  jurisdiction,  taking  her  assets  with  her,  as 
she  has  threatened  to  do,  and  that  plaintiff  will  be  unable  t© 
compel  compliance  with  said  decree ♦ 

"Petitioner  further  represents  that  unless  the  defendant 
is  stayed  by  a  Writ  ©f  He  Exeat  Respublica  from  leaving  the 
jurisdiction  of  the  Court,  that  all  ©f  the  plaintiff's  rights 
will  be  defeated  and  that  justice  will  be  thwarted;  that  if 
she  is  given  knowledge  ©f  the  plaintiff's  application  for  said 
Writ  of  Ne  Sxeat  Respublica  she  will  leave  this  jurisdiction 
before  said  vrit  can  be  issued  and  served  upon  her,  to  the  ir- 
reparable injury  and  damage  of  the  plaintiff. 

"Wherefore  plaintiff  requests  and  prays  that  the  said 
defendant  may  be  stayed  by  a  Writ  of  Ne  Sxeat  Respublica, 
issued  under  the  seal  of  this  Court,  from  leaving  the  juris- 
diction herein;  and  for  such  other  and  further  relief  as  the 
Court  shall  deem  meet." 

A  writ  of  ne.  exeat  was  ordered  to  issue  for  defendant 
in  which  her  ball  was  fixed  at  $12,500.  She  was  apprehended 
the  following  day,  October  27,  194-3,  and  brought  before  Judge 
Joseph  A.  Graber  on  her  motion  to  quash  the  writ*  Upon  the 
hearing  on  said  motion  she  deliberately  and  persistently  per- 
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jured  herself,  denying  that  she  had  possession  or  control  of 
any  of  the  securities  or  funds  mentioned  in  plaintiff's  peti- 
tion, v/hich  she  had  theretofore  admitted  before  the  master 
that  she  did  have  in  her  possession  or  control*  Her  motion  to 
quash  the  writ  was  denied  and  she  was  ordered  committed  t©  the 
sheriff  in  default  of  bail.  It  appears  from  the  record  that 
on  the  following  morning,  October  28,  1943,  one  Mrs,  Minnie 
Silins,  a  friend  ©f  dex"endant,  appeared  in  open  court  before 
Judge  Graber  and  tendered  a  sealed  envelope  containing  securi- 
ties f©r  deposit  with  the  Sheriff  of  Cook  County  for  the  re- 
lease of  the  defendant  from  custody;  that  these  securities 
belonged  to  defendant  and  that  she  had  entrusted  them  t©  Mrs. 
3111ns,  to  be  returned  when  requested;  that  Mrs.  Silins  produced 
them  in  court  pursuant  to  instructions  received  by  her  from  de- 
fendant the  previous  evening;  and  that  they  were  ordered  depos- 
ited with  the  sheriff  ©f  Cook  county  where  they  now  remain  pend- 
ing the  further  ©rder  of  the  court  and  the  defendant,  Rae 
Mesirow,  was  released  from  custody.  The  face  value  ©f  the  secu- 
rities brought  in  by  Mrs*  Silins  and  deposited  with  the  sheriff 
for  defendant's  release  was  $12,50Q# 

Plaintiff  filed  the  following  verified  petition  on 
January  19,  1944: 

"That  he  is  the  husband  of  the  defendant  herein;  that  he 
filed  his  complaint  for  an  accounting  in  this  cause  showing  that 
the  parties  were  married  in  1913  and  since  said  date  both  ©f 
them  continued  to  work  and  save  their  earnings  in  joint  savings 
accounts,  joint  bond  purchases  and  any  other  similar  matters, 
as  is  more  fully  shown  by   the  said  complaint  now  on  file* 

"Petitioner  further  shows  that  this  oause  has  been  re- 
ferred to  a  Master  in  Clft^ery  of  this  Court  and  that  proofs 
have  been  commenced  before  said  Master  in  connection  with  the 
issues  herein  and  that  said  proofs  disclosed,  by  the  testimony 
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of  the  defendant  herself,  tiiat  the  parties  hereto  jointly- 
saved  their  earnings  in  various  bank  accounts  and  otherwise, 
until  the  year  1936;  that  since  that  time  said  accounts  were 
transferred  to  accounts  in  the  name  of  the  defendant  alone 
and  that  since  1936  she  has  had  full  and  exclusive  charge  of 
all  of  said  earnings  and  proceeds  thereof  and  that  they  have 
been  out  of  the  control  ©f  the  plaintiff. 

"Petitioner  further  shows  that  it  appears  from  the  evi- 
dence already  taken  in  this  matter  that  the  defendant  consider- 
ed all  of  the  funds  over  which  she  had  control  as  ^oint  funds 
of  the  parties  hereto  until  the  year  19*2  when  a  separation 
occurred  and  thereupon  she  forfeited  plaintiff's  rights  t© 
said  money. 

"That  heretofore  plaintiff  caused  a  petition  t©  be  filed 
in  this  matter  praying  for  the  issuance  of  a  writ  of  ne  exeat 
respublica  against  the  defendant,  Rae  ilesirow,  in  which  petition 
he  recited  facts  and  circumstances  showing  the  defendants 
attempts  to  conceal  her  assets  and  to  put  them  out  of  the  reaoh 
of  this  Court  in  order  to  avoid  making  proper  account  to  the 
plaintiff,  said  petition  now  on  file  in  this  cause,  by  reference 
being  hereby  expressly  made  a  part  and  parcel  of  this  petition. 

"That  accordingly  a  writ  of  ne  exeat  vjas  issued  as  prayed 
for  and  the  defendant,  Rae  Uesirow,  was  taken  into  the  custody 
of  the  Sheriff  ©f  Cook  Comity,  Illinois,  having  failed  to  make 
the  bond  provided  for  in  the  order  of  the  Court;  that  upon  the 
return  of  said  writ  before  the  Honorable  Joseph  A.  Graber,  one 
of  the  Judges  of  said  Court,  the  defendant,  Rae  Hesirow,  pro- 
tested her  inability  to  furnish  a  bond;  that  thereupon  the 
Court  requested  that  if  she  would  turn  over  to  the  Sheriff  of 
Cook  County,  pending  the  outcome  of  this  litigation,  the  secu- 
rities in  her  possession  as  alleged  in  the  petition  for  the 
writ  of  ne  exeat,  the  Court  would  release  her  from  the  custody 
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of  the  sheriff.  The  defendant  thereupon,  in  open  court,  denied 

that  she  had  any  of  the  said  securities \   that  they  had  all  been 

previously  destroyed  or  cashed  In  and  the  proceeds  thereof  spent 

and  that  she  was  totally  without  any  of  them,  whereupon  she  was 

the 
remanded  to  the  custody  of^Sheriff  and  taken  to  the  Cook  County 

Jail. 

"That  on  the  morning  following  said  Court  appearance,  one 
lips.  Minnie  Bilins,  a  friend  of  the  defendant,  Eae  llesirow,  ap- 
peared in  open  court  before  the  said  Judge  Joseph  Graber  and  ten- 
dered a  sealed  envelope  containing  securities  fcr  deposit  with 
the  Sheriff  of  Cook  County  for  the  release  of  the  said  defendant 
from  custody.  The  said  Ilinnie  3ilins  testified  that  she  had  been 
entrusted  by  the  defendant,  Eae  . .'csirow,  with  tills  envelope  of 
securities  to  be  held  for  her  until  such  time  as  its  return  was 
requested^  that  all  securities  therein  were  the  property  of  the 
defendant  and  that  she  was  only  holding  it  without  any  knowledge 
of  the  reason  therefor,  awaiting  instructions  as  to  its  disposi- 
tion! that  on  the  previous  evening  she  received  a  telephone  call 
from  the  defendant,  Eae  Uesirow,  from  the  Cook  County  Jail  re- 
questing her  to  bring  the  envelope  and  its  contents  to  Court  to 
secure  the  release  of  Eae  ::esirow  from  custodyj  that  said  envelope 
contained  most  of  the  securities  referred  to  in  the  plaintiff's 
petition  for  the  writ  of  ne  exeat  and  they  were  deposited  with 
the  Sheriff  of  Cook  County  where  they  now  remain  pending  the 
further  order  of  the  Court  and  the  defendant,  Rae  Mesirow,  was 
released  from  custody* 

"That  since  said  time  further  hearings  in  this  matter 
were  held  before  Llaster  in  Chancery  Frank  E.  Shudnow  and  it 
developed  at  said  hearings  and  from  the  investigations  that  were 
made  based  upon  the  information  obtained  from  said  hearings,  that 
the  defendant,  Rae  Mesirow,  has  secreted  large  amounts  of  money 
and  other  assets  which  she  has  steadfastly  denied  owning  and  that 
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in  view  of  the  past  conduct  of  the  defendant  and  her  devious 
manners  of  attempted  concealment  thereof,  there  is  grave  danger 
that  such  other  assets  will  be  disposed  of.  It  appears  that 
in  less  than  one  year  the  defendant  converted  securities  and 
accounts  of  great  value  to  cash  without  the  knowledge  ©r  con- 
sent of  the  plaintiff,  that  on  one  day,  to-wit:  April  26,  194-3, 
she  redeemed  Eight  Thousand  ($8000,00)  Dollars  face  value  United 
States  Government  Bonds  standing  in  the  name  of  both  herself  and 
the  plaintiff j  that  during  the  early  part  of  1943  she  withdrew 
in  cash  the  sum  of  Two  Thousand  l.ine  Hundred  Fifty-? o  r  and 
05/100  ($2954.05)  Dollars,  from  Lell  Savings  &  Loan  Association, 
that  during  the  months  of  l.;arch  and  April,  1943,  she  withdrew 
in  cash  from  the  Postal  Savings  j.'ank  of  Chicago  the  sum  of 
Twenty  Five  hundred  ($2500.00)  Dollars. 

"That  at  the  hearings  held  in  this  cause  the  defendant 
denies  any  knowledge  of  and  claims  not  to  remember  what  she 
did  with  any  funds  received  by  her  as  a  result  of  the  aforesaid 
conversions,  except  as  to  about  Two  Thousand  ($2000.00)  Dollars 
1  hich  she  claims  she  gave  to  her  mother.  She  denies  having  pur- 
chased any  securities  therewith  \vith  the  exception  of  Thirty- 
five  Hundred  ($3500.00)  Dollars  worth  of  war  bonds,  and  has 
testified  that  sloe  now  has  no  more  or  other  war  bonds, 

"Pursuant  to  order  heretofore  entered  in  this  cause,  to 
the  effect  that  the  records  of  the  Treasury  Department  of  the 
United  states  of  America  with  reference  to  bond  purchases  of 
the  parties  hereto  were  necessary  for  the  proper  administration 
of  justice,  the  Treasury  Department  has  furnished  to  this  Court 
properly  authenticated  records  showing  the  redemption  of  the 
Sight  Thousand  (^8000,00)  Dollars  face  value  par  bonds  by  the 
defendant,  Rae  Mesirow,  on  April  26,  1943,  and  showing  further 
that  there  has  been  issued  to  her  and  is  now  outstanding  and 
unredeemed,  up  until  the  month  of  June,  1943,  in  addition  to 
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said  Sight  Thousand  ($ 6000.00)  Dollars  face  value  bonds,  the 

further  amount  of  Ten  Thousand  Eight  Hundred  Twenty-five 

($10,825.00)  Dollars  face  value  United  States  Government 

bonds. 

"Plaintiff  charges  that  from  the  developments  in  this 
case  to  date  it  appears  that  the  parties  as  of  July,  1938,  had 
money  and  securities  in  the  amount  of  about  Twenty- two 
Thousand  (-$22,000.00)  Dollars,*  that  since  1936  the  defendant, 
Rae  ;:esirow,  made  withdrawals  or  redemption  of  securities  to 
an  amount  in  excess  of  Thirty-five  Thousand  Five  Hundred 
($35*500.00)  Dollars  and  the  only  new  acquisitions  of  securi- 
ties by  Rae  Mesirow  during  said  period  are  approximately  Bight 
Thousand  ($8,000.00)  Dollars;  that  it  appears  that  the  defend- 
ant, Rae  ilesirow,  will  be  required  to  account  for  an  accumula- 
tion in  excess  of  Fifty  Thousand  ($50,000.00)  Dollars  and  that 
the  plaintiff's  share  ther#©f  will  be  in  excess  of  Twenty-five 
Thousand  ($2f»G0$,9©)  Dollars;  that  the  amount  ©f  security  for 
said  sum  in  the  hands  of  the  Sheriff  of  Cook  County  is  grossly 
inadequate  and  there  is  grave  danger  that  the  defendant  will 
dispose  of  the  additional  assets  to  put  them  outside  the  reach 
of  tills  Court  before  the  conclusion  of  this  cause « 

"It  appears  from  the  evidence  in  this  cause  that  in  the 
year  1924,  while  the  parties  had  a  joint  savings  account  in  the 
Security  Bank  of  Chicago,  in  which  was  contained  approximately 
Forty-five  Hundred  ($4500.0;)  Dollars,  the  defendant,  without 
the  knowledge  or  consent  of  the  plaintiff,  withdrew  the  entire 
amount  and  deposited  it  to  her  own  individual  account;  that 
the  plaintiff  upon  discovering  the  fact  sued  her  in  the  Circuit 
Court  of  Cook  County,  Illinois,  and  he  obtained  an  injunction 
against  her,  preventing  her  from  disposing  of  said  funds;  that 
said  matter  was  finally  settled  by  the  transfer  of  the  entire 
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fund  back  to  a  joint  account  of  the  parties,  subject  to  with- 
drawal, however,  only  upon  the  signatures  of  beta  parties  thereto, 

"The  evidence  in  this  matter  shows  that  the  defendant  lias 
on  deposit  with  the  Bell  ./Savings  ft  Loan  Association,  in  addition 
to  the  certificates  in  the  hands  of  the  sheriff,  approximately 
Sight  Hundred  Eighty- two  ($882.00)  Dollars  and  that  she  still 
has  a  safety  vault  box  in  the  National  ^afe  Deposit  Company  in 
the  name  of  her  sister,  Zelda  liarkman,  and  that  unless  she  is 
enjoined  and  restrained  by  this  Honorable  Court  from  withdraw- 
ing any  amounts  from  said  Bell  Savings  ft  Loan  Association,  or 
from  any  other  bank,  and  from  access  to  said  safety  deposit 
box,  or  any  other  safety  boxes,  and  from  redeeming  any  of  the 
United  States  Government  bonds  now  in  her  possession,  or  from 
transferring  them  or  otherwise  disposing  of  them,  or  any  other 
assets,  said  assets  will  not  be  available  upon  the  disposition 
Of  the  cause;  that  the  said  Bell  Savings  &  Loan  Association  and 
National  Safe  Deposit  Company  should  be  enjoined  from  permitting 
Rae  Hesirow  the  withdrawal  of  said  funds  or  access  to  said  safe 
deposit  box,  or  any  safe  deposit  box  in  any  name;  that  said  in- 
junction should  issue  without  notice  for  the  reason  that  if 
notice  v/ere  given  of  the  application  for  this  injunction  that 
the  defendant,  Rae  Mesirow,  would  accomplish  said  disposition 
before  the  injunction  could  be  made  effective  and  the  rights 
of  your  petitioner  would  be  irreparably  injured, 

"Wherefore  petitioner  prays  that  another  writ  of  ne  exeat 
issue  against  the  defendant  and  petitioner  prays  that  the  People's 
Writ  of  Injunction  issue  herein  against  Rae  Hesirow,  Bell  Savings 
&   Loan  Association  and  the  National  oafe  Deposit  Company,  re- 
straining and  enjoining  them  as  follows: 

"Enjoining  and  restraining  Rae  ?^esirow  from  in  any  manner 
withdrawing  any  of  the  funds  now  on  deposit  in  the  Bell  Savings 
&  Loan  Association  and  from  removing  any  articles  from  the  safe 
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deposit  oox  in  the  National  ;afe  -eposit  Company  in.  the  name 
of  her  sister,  -.elda  Ilarkman,  or  from  any  other  safe  deposit 
box  in  said  Company  or  elsewhere,  under  her  name  or  any  other 
name,  and  from  in  any  manner  redeeming  or  disposing  of  any  of 
the  United  States  bonds  or  other  securities  now  in  her  posses- 
sion or  under  her  control* 

gaining  and  restraining  :.ell  Savings  &  Loan  Associa- 
tion from  permitting  withdrawal  from  the  account  of  Kae 
. "esirow  of  any  funds. 

'Enjoining  and  restraining  National  Safe  Deposit  Company 
from  in  any  manner  permitting  Rae  Llesirow  to  have  access  to 
the  safe  deposit  box  in  the  name  of  2elda  Slar&nan  or  to  any 
other  safe  deposit  box  in  its  company  under  the  name  of  Rae 
Hesirow  or  any  other  name. 

"All  until  the  further  order  of  the  Court, 

•♦Your  petitioner  further  prays  that,  for  good  cause 
sliovai,  said  injunction  issue  without  notice »" 

The  trial  court  ordered  the  injtvnction  to  issue  against 
defendant  as  prayed  for  without  notice  and  "upon  plaintiff  giving 
bond  in  the  sum  of  Five  Hundred  Dollars  and  it  appearing  to  the 
Court  that  said  bond  has  been  presented  -with  the  plaintiff  as 
principal  and  Benjamin  K.  Hhrlich  as  surety,  the  said  bond  is 
hereby  approved, rt 

In  response  to  plaintiff's  petition  the  trial  court  also 
ordered  another  writ  of  |je  exeat  to  issue  against  defendant  and 
she  was  released  from  custody  on  this  writ  Oil  January  20,  1944 
by  depositing  war  bonds  in  the  amount  of  $9,800  with  the  sheriff 
subject  to  the  further  order  of  the  court. 

It  should  be  stated  at  this  point  that  we  are  not  called 
upon  on  this  appeal  to  pass  upon  the  propriety  of  the  issuance  of 
the  writs  of  ne,  exeat.  However,  the  petition  for  the  first  writ 
of  ne  exeat  is  incorporated  by  reference  in  the  petition  for  the 
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injunction  and  the  allegations  thereof  are  material  and  impor- 
tant as  affecting  plaint *ff's  right  to  have  the  injunction  issue 
and  particularly  without  notice. 

On  ftqr  1,  1944  defendant  filed  a  written  motion  to  dis- 
solve the  injunction  order  issued  January  19,  194-4  and  asserted 
as  grounds  for  said  motion  that  "the  Court  erred  in  issuing 
said  injunction  order  without  notice,  and  in  net  specifying  a 
time  for  filing  complainant's  bond"  and  that  "no  proper  in- 
junction bond  was  filed  in  that  the  bond  did  not  contain  a 
penalty,  was  not  dated  and  that  the  surety  was  the  attorney 
for  plaintiff  and  did  not  contain  a  schedule  of  hi8  assets*" 

As  heretofore  shown,  it  was  from  the  trial  courts 
order  denying  her  motion  to  dissolve  the  temporary  injunction 
that  defendant  appeals. 

Plaintiff's  first  contention  is  that  "the  complaint  and 
the  petition  subsequently  filed  January  19,  194-4,  for  the 
issuance  of  an  injunction  contained  no  allegations  indicating 
that  the  plaintiff  would  probably  be  irreparably  injured  if 
the  temporary  injunction  did  not  issue,"   -:ince  defendant's 
motion  to  dissolve  did  not  question  the  propriety  ©f  the 
issuance  of  the  injunction  but  rather  its  issuance  without 
notice,  this  contention  need  not  be  considered  but,  inasmuch 
as  this  point  has  been  stressed  in  defendant's  brief,  we  deem 
it  expedient  to  discuss  it, 

The  primary  requisite  to  the  issuance  of  a  temporary 
injunction  is  stated  as  follows  in  1  High,  Injunctions,  p.  50 '• 
"An  injunction  being  a  harsh  remedy,  will  not  be  granted  in 
the  first  instance  except  on  a  clear  prima  facie  case  and  upon 
positive  averments  of  the  equities  on  which  the  application  for 
the  relief  is  based,"  A  number  of  other  rules  necessary  to  be 
considered  on  the  hearing  of  an  application  for  a  preliminary 
injunction  are  set  forth  in  Peoples  Gas  Light  &  Coke  Co.  v. 
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Cook  lu  .ber  Terminal  Co. ,  2^6  111,  App.  3?7,  cited  by  defend- 
ant ,  where  the  court  said  at  p.  370: 

•♦There  are  well  settled  rules  that  a  court  should 
exercise  caution  in  issuing  a  preliminary  injunction  (32 
Corpus  Juris,  p.  33)  j  that  such  an  injunction  will  not  be 
issued  in  a  doubtful  case,  or  where  its  effect  will  be  more 
than  the  mere  maintenance  of  the  status  quo  (C.  J.,  p.  36)5 
or  where  its  effect  is  the  granting  of "all  the  relief  that 
can  be  obtained  after  a  final  hearing  (C.  J»,  p.  21  )j  that 
the  facts  upon  which  a  complainant  relies  for  the  issuance 
of  a  preliminary  injunction  should  be  stated  in  the  bill 
with  particularity  (C.  J.,  p.  321) 5  that  all  reasonable 
inferences  arising  from  the  allegations,  indicating  that 
complainant  might  not  be  entitled  to  the  relief  as  prayed, 
should  be  negatived  (C,  J.,  p.  322);  and  that  facts,  rather 
than  conclusions  or  opinions  of  the  pleader,  should  be 
stated  (C.  J.,  p.  322).  In  14  Ruling  Case  Law,  sec.  32, 
P«  331*  it  is  saids   »It  is  not  enough  that  a  complainant 
shall  allege  in  his  bill  that  the  injury  will  occur  to 
himself  or  property,  but  he  must  show  facts  to  enable  the 
court  to  judge  if  the  injury  will  be  of  the  character 
stated.'" 

In  our  opinion  the  injunction  was  ordered  to  issue 
against  the  defendant  herein  in  strict  conformity  with  all 
of  the  rules  set  forth  in  the  foregoing  authorities. 

Inasmuch  as  the  facts  alleged  in  the  complaint  and  the 
petition  for  the  issuance  of  the  injunction  have  been  hereto- 
fore fully  set  forth,  we  deem  it  unnecessary  to  analyze  or 
discuss  them,  A  mere  reading  of  the  verified  complaint  shows 
that  it  makes  out  a  prima  facie  case  for  final  relief.  In 
McDougall  Co.  v.  Woodsj  247  111.  App.  170,  the  court  said  at 
p.  172s  "In  appeals  from  interlocutory  orders  it  is  not  our 
province  to  determine  the  rights  of  the  parties  in  the  subject 
matter  of  the  litigation,  but  simply  to  determine  from  the 
averments  of  the  bill  whether  the  party  probably  is  entitled 
to  the  relief  sought." 

It  clearly  appears  from  a  mere  reading  Of  the  petition 
for  injunction  that  the  facts  alleged  theroin  with  particularity 
warranted  injunctive  relief  and  that  plaintiff  would  probably 
have  been  Irreparably  injured  if  the  temporary  injunction  did 
not  issue.  There  can  be  no  question  from  the  facts  alleged 
in  the  petition  for  injunction,  and  they  were  not  denied  in 
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the  trial  court,  that  defendant  is  a  consummate  perjurer. 
She  admitted  that  she  perjured  herself  before  the  chancellor 
and  it  was  demonstrated  that  she  lied  under  oath  before  the 
master.  It  appears  from  said  petition  that  she  fraudulently 
concealed  and  disposed  of  and  attempted  to  conceal  and  dis- 
pose of  assets  which  are  the  subject  matter  of  this  action 
and  it  required  summary  action  by  the  trial  court  to  keep 
available  until  the  conclusion  of  this  litigation  moneys  and 
securities  involved  herein.  If  defendant  had  not  been  legally 
prevented  from  concealing  and  disposing  of  the  moneys  and 
securities  in  question,  which  she  unquestionably  intended  t@ 
do,  it  ?-ould  indeed  be  an  empty  victory  for  plaintiff  if  he 
should  prevail  in  this  action. 

Defendant  next  contends  that  "the  court  erred  in  grant- 
ing the  injunction  on  the  gr  und  of  the  failure  of  plaintiff 
to  give  notice  and  erred  in  refusing  to  vacate  the  injunction- 
al  order. M  Since  we  have  held  that  the  injunctional  order  was 
properly  issued,  it  necessarily  follows  that  the  chancellor 
did  not  err  in  refusing  to  dissolve  it,  section  3  of  our 
Injunctions  Act  (chap.  69,  111.  P.ev.  -Stat.  1943)  provides  that 
no  injunction  shall  be  granted  without  previous  notice,  "un- 
less it  shall  appear,  from  the  complaint  or  affidavit  accompany- 
in-:  the  same,  that  the  rights  of  the  plaintiff  will  be  unduly 
prejudiced  if  the  injunction  is  not  issued  immediately  or 
without  such  notice."  Under  the  facts  alleged  in  the  verified 
petition  for  the  issuance  of  the  injunction  it  clearly  appears 
that  if  advance  notice  of  the  application  for  tdt  injunction 
were  given  defendant  the  very  purpose  of  the  application  would 
in  all  likelihood  have  been  defeated.  The  injunction  was 
properly  issued  without  notice,  because  if  notice  were  given 
defendant,  she  might  make  away  with  the  moneys,  securities  and 
other  assets  to  secure  and  protect  which  the  injunction  was 
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sought,  o specially  in  view  of  her  demonstrated  propensity  to 
conceal  or  aisposc  of  all  moneys  ana  securities  plaintiff 
claimed  an  interest  in.  The  injunction  would  be  of  little  ©r 
nor  value  and  plaintiff  would  be  unduly  prejudiced,  if  he  had 
been  required  to  give  notice  under  the  circumstances  disclosed 
by  the  aforesaid  petition. 

It  is  urged  that  !ino  proper  bond  was  filed  by  the  plain- 
tiff because  the  amount  of  penalty  thereof  was  omitted* "  The 
order  for  the  issuance  of  the  injunction  concluded  as  follows: 

"It  Is  Further  Ordered,  for  good  cause  shown,  that  said 
injunction  issue  without  notice,  and  upon  plaintiff  giving  bond 
in  the  sum  of  Five  Hundred  dollars  and  it  appearing  to  the 
Court  that  said  bond  has  been  presented  with  the  plaintiff  as 
principal  and  Benjamin  K.  iSiirlich  as  surety,  the  said  bond  is 
hereby  approved." 

Although  the  chancellor  fixed  plaintiff »s  bond  at  $?00 
in  the  injunctional  order  and  it  was  stated  therein  that  "said" 
bond  had  been  "presented"  and  "approved,"  plaintiff's  counsel 
Inadvertently  omitted  to  insert  in  the  space  reserved  for  the 
penalty  in  the  bond  form  the  amount  thereof.  Defendant  insists 
that  such  omission  rendered  the  bond  void*  'Je  think  defendant's 
position  in  this  regard  is  untenable.  The  chancellor  intended 
to  and  did  fix  plaintiff's  bond  in  the  sum  of  $500  and  he  certain- 
ly believed  that  the  bond  was  in  that  amount  when  ho  approved  it. 
We  think  that  the  omission  of  the  amount  of  the  penalty  from  the 
bond  did  not  affect  Its  validity,  since  said  amount  was  fixed  by 
the  same  order  of  court  which  approved  the  bond.  In  any  event, 
when  the  omission  from  the  bond  of  the  amount  of  the  penalty  was 
called  to  the  attention  of  the  chancellor,  he  granted  leave  to 
plaintiff  to  amend  the  bond  on  its  face  by  inserting  said  amount, 
so  that  there  is  now  of  record  a  valid  bond  upon  which  any  lia- 
bility that  might  arise  against  the  surety  on  said  bond  may  be 
enforced. 

But  defendant  urges  that  "the  fact  that  leave  was  sub- 
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sequently  given  to  plaintiff  to  correct  the  'bond  by  inserting 
the  penalty  cannot  avail  plaintiff.  The  Interlocutory  appeal 
is  from  the  or dor  of  May  17,  1944.  The  motion  to  dissolve  was 
filed  May  1,  1944."  In  support  of  this  contention  she  cites 
Bauer  v.  lindgren.  279  111*  App.  397*  wherein  we  held  that  an 
interlocutory  appeal  from  an  order  of  a  piven  date  must  be  deter- 
mined by  the  record  as  It  was  on  that  date  and  that  subsequent 
pleadings  or  orders  cannot  be  invoked  to  sustain  the  order*  The 
order  appealed  from  denying  defendants  motion  to  dissolve  the 
temporary  injunction  was  entered  on  May  17,,  1944  and  the  order 
granting  leave  to  plaintiff  to  amend  the  bond  on  its  face  by 
inserting  the  amount  of  the  penalty  was  entered  contemporaneous- 
ly therewith.  Therefore  such  order  granting  leave  to  amend  the 
bond  comes  wiohin  the  foregoing  rule  stated  in  the  Bauer  casev 

Defendant  contends  that  "the  chancellor  should  have  dis- 
qualified hi:, self  from  hearing  the  motion  to  dissolve  the  order 
granting  the  injunction. H  Defendants  motions  to  dissolve  the 
injunction,  to  poash  the  second  writ  of  ne  exeat  and  to  quash 
the  first  writ  of  ne  exeat  upon  reconsideration  of  a  prior  order 
denying  her  motion  to  quash  said  rirst  writ  of  ne,  exeat  were 
heard  at  the  same  time  and  after  the  chancellor  had  commented 
extensively  on  her  conduct  before  him  in  relation  to  the  charges 
contained  in  the  petition  for  the  injunction,  her  counsel  sug- 
gested that  the  trial  judge  was  "disqualified  to  hear  this 
matter  further''  and  that  he  "ought  to  transfer  this  case  t© 
some  other  chancellor.  ■  In  his  comr.ents  the  chancellor  merely 
recalled  the  flagrant  perjury  committed  by  defendant  before  him 
on  the  hearing  of  her  motion  to  quash  the  first  writ  of  ne  exeat* 
which  perjury  was  alleged  in  the  petition  for  injunction*  Although 
It  appeared  from  said  petition  that  Judge  Graber  had  knowledge  »f 
defendant's  perjury,  her  motion  to  dissolve  the  injunction  was 
presented  before  him  without  any  protest  being  made  as  to  hi» 
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hearinc  same  and  it  was  not  until  after  he  suggested  on  the 
nearing  on  said  motion  her  prior  admitted  perjury  and  other 
wrongful  conduct  in  concealing  and  disposing  of  and  attempting 
to  conceal  and  dispose  of  money  and  securities  involved  here- 
in as  reasons  why  her  notion  to  dissolve  the  injunction  should 
be  denied,  that  it  occurred  to  defendants  counsel  to  claim 
that  the  trial  judge  was  disqualified  to  pass  upon  the  motion. 
Defendant's  contention  that  the  iOiowLedge  of  the  chancellor  of 

her  admitted  perjury  before  him  in  a  prior  related  proceeding 

of 

and/her  other  wrongful  conduct,  the  facts  concerning  which 

were  incorporated  in  the  petition  for  injunction,  disqualified 
such  chancellor  from  hearing  the  motion  to  dissolve  is  too 
preposterous  to  merit  serious  consideration. 

Other  purely  technical  points  urged  by  defendant  have 
been  considered  but  in  the  view  we  take  of  this  case  we  deem 
it  unnecessary  to  discuss  them.  To  do  so  would  only  serve  to 
further  lengthen  this  already  long  opinion. 

For  the  reasons  stated  herein  the  order  of  the  trial 
court  denying  defendant's  motion  to  vacate  and  dissolve  the 
temporary  injunction  Issued  against  her  on  January  19,  1$H4 
is  affirmed. 

SftSSEt  AFFTBffl©, 
Triend  and  Seanlan,  JJ.,  concur* 
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ANTHONY  ZAZ  H,  a  minor,  by 
ROSE  ZAZKOY/SKI,  his  mother  and 
next  best  friend, 

Appellant, 


JOHN  CHOYCE, 

Appellee.   ) 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 

324I.A.  582( 


MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT<> 

This  action  was  brought  to  recover  damages  for  personal 
injuries  suffered  by  plaintiff,  an  eleven  year  old  child,  who 
was  alleged  to  have  been  severely  burned  on  premises  ovmed  and 
maintained  by  defendant,  where  children  had  been  permitted  and 
invited  to  play  with  the  Imowledge  and  consent  of  said  defend- 
ant for  a  considerable  length  of  time  prior  to  the  occurrence 
in  question.  Defendant's  motion  t©  strike  plaintiff's  second 
amended  complaint  was  sustained,  and  plaintiff  having failed  to 
file  any  further  complaint  or  to  request  leave  to  do  so,  a 
judgment  order  was  entered  dismissing  the  suit  at  plaintiff's 
costs.  Plaintiff  appeals. 

Inasmuch  as  the  only  question  presented  for  determination 
is  as  to  the  sufficiency  of  plaintiff's  second  amended  complaint 
(hereinafter  for  convenience  referred  to  as  complaint),  it  is 
necessary  that  same  be  outlined  at  length  and  in  detail  and  for 
that  purpose  we  quote  the  following  digest  of  such  complaint  as 
set  forth  in  plaintiff's  briefs 

"Paragraph  It  Charges  that,  on  the  day  in  question 
(October  23,  1942),  the  defendant  was  the  owner  of  and  in  posses- 
sion, control  and  management  of  the  premises  involved,  including 
the  garage  in  question. 

"Paragraph  2t  Charges  the  defendant  with  the  following 

conducts 

"(a)  Allowing  and  permitting  quantities  of  highly  in- 
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flammable  and  explosive  and  dangerous  liquids  and  substances 

to  be  stored  in  his  said  garage, 

"(b)  Allowing  and  permitting  children  of  tender  years 
who  resided  in  said  vicinity  to  constantly  and  frequently  make 
use  of  said  premises  and  garage  as  a  playground  and  place  of 
recreation  and  amusement* 

"(b-1)  Said  children  being  constantly  and  frequently 
upon  said  premises  and  frequenting  same  in  large  numbers* 

"(b-2)  Defendant  knowing  that  all  of  said  children, 
being  of  tender  years,  were  too  young  to  understand  and  appreciate 
the  surrounding  dangers  or  have  discretion  and  judgment  commensu- 
rate with  the  inherent  danger , 

"(b-3)  Defendant  well  knowing,  - 

:"That,  by  reason  of  the  immediate  presence,  in  said 
premises  and  garage,  of  the  said  highly  inflammable,  explosive 
and  dangerous  liquids  and  substances  of  various  kinds  and  descrip- 
tion, said  highly  inflammable,  explosive  and  dangerous  liquids 
and  substances  of  various  kinds  and  description,  constituted, 
and  was,  an  inherently  dangerous  condition,  by  reason  of  the  in- 
herently dangerous  proclivities  of  their  bursting  into  flames  and 
exploding  when  brought  into  close  proximity  with  any  open  flame, 
bon-fire  or  any  other  igniting  substance  or  agency  *#*,>! 

"(c)  Notwithstanding  the  above  knowledge,  the  defendant 
consented,  allowed,  and  permitted  said  children  of  tender  years 
to  be  upon,  frequent  and  use  tho  said  premises  and  garage  as  a 
playground,  as  aforesaid, 

"Paragraph  3*  Charges  the  following  obligations  and 
duties  incumbent  upon  the  defendant: 

"(a)  Under  the  circumstances,  it  became  and  was  the  duty 
of  the  defendant  to  use  ordinary  care  and  precaution  to  protect 
such  children  using  the  said  garage  as  a  playground, 

"(b)  To  see  that  the  said  highly  inflammable,  explosive 
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£n3 . anger ous  liquids  and  substances  in  question  were  kept  in  a 

9r3   condition  and  storage  and  not  make  the  same  accessible  to 

,iildren  who  were  allowed,  permitted,  and  might  be  playing  in  and 

around  the  said  garage  and  premises,  who  might  harm  or  injure 

themsel\es  by  reason  of  said  substances  and  liquids  in  question 

being  exploded  or  ignited. 

"Paragraph  4s  Charges  the  defendant  with  the  following 
violations  of  his  duties  and  obligations  in  that  behalf: 

"(a)  Negligently  and  carelessly  storing  the  highly  in- 
flammable, explosive  and  dangerous  liquids  and  substances  in 
question  in  such  a  manner  that  said  cans  containing  same  were 
easily  accessible  to  such  children  who  might  be  playing  in  and 
about  said  garage,  without  using  due  and  ordinary  care  and  pre- 
caution to  protect  such  children  of  tender  years  from  being 
injured  thereby. 

"(b)  That  the  plaintiff  was  in  the  exercise  of  all  due 

« 

care  and  caution  as  could  be  reasonably  expected  for  a  boy  of 
his  age  at  the  time  in  question. 

"Paragraph  $i     Alleges  as  follows: 

"'That  said  children  of  tender  years,  as  aforesaid,  had 
been  playing  in  and  about  said  garage  and  premises  containing  said 
highly  inflammable,  explosive  and  dangerous  liquids  and  substances 
of  various  kinds  and  description,  as  aforesaid,  for  some  time 
prior  to  October  23,  A.  D«  1942,  with  the  knowledge  and  consent 
of  the  defendant. • 

"Paragraph  6:  Alleges  as  follows: 

"(a)  On  the  date  in  question  the  plaintiff,  11  years  of 
age,  in  the  company  of  other  children  of  tender  years  (including 
the  grandson  of  the  said  defendant),  came  upon  and  entered  said 
garage  for  the  purpose  of  playing,  as  they  had  been  in  the  habit 
and  custom  of  doing,  with  the  consent  and  knowledge  of  the  de- 
fendant, as  aforesaid. 
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"(b)  While  so  playing  with  the  other  children,  another 
child  took  one  of  the  easily  accessible  cans  containing  the  high- 
ly inflamraable,  explosive  and  dangerous  liquids  and  substances 
in  question,  which  had  been  so  carelessly  and  negligently  stored 
there  by  the  defendant,  in  an  easily  accessible  place,  and  played 
with  same, 

"(c)  While  said  child  (not  the  plaintiff)  was  handling 
said  can  in  his  play  as  aforesaid,  said  child  caused  same  to  be 
ignited  and  exploded  against  and  over  the  plaintiff,  and  spread 
over  his  body  in  flames  and  severely  burn  and  injure  him* 

"Paragraph  7*   Charges  the  following  violations  of  Ms 
duty  on  behalf  of  the  defendant: 

"(a)  Carelessly  and  negligently  and  wrongfully  and  un- 
lawfully allowing  and  permitting  cans  containing  the  substances 
in  question  to  be  stored  in  said  garage  unguarded  and  unprotected 
and  easily  accessible  to  children  of  tender  years* 

"(a-1)  V/ith  full  knowledge  that  said  children  were  play- 
ing in  and  about  said  garage. 

"(a-2)  V/lth  full  kno?/ledge  that  said  cans  containing  the 
substances  in  question  might  be  handled  by  said  children. 

"(b)  Failing  to  protect  such  children  playing  in  and 
about  the  3aid  premises,  with  his  knowledge  and  consent,  by 
placing  said  cans  containing  the  dangerous  substances  in  question 
where  they  would  not  be  accessible  to  children,  or  by  keeping 
said  children  out  of  said  garage. 

"(c)  That  as  the  direct  result  of  such  negligence  and 
carelessness  on  the  part  of  the  defendant,  the  plaintiff  was 
called  into  the  garage  by  the  grandson  of  the  defendant  on  the 
day  in  question. 

"(c-1)  The  grandson  being  a  child  of  tender  years. 
"(c-2)  Playing  v/ith  a  can  of  the  said  dangerous  sub- 
stances in  question. 
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"(c-3)  Causing  one  of  such  cans  to  ignite  and  threw 
the  flaming  mass  over  the  plaintiff  severely  burning  him. 

"Paragraph  3:  Charges  the  defendant  with  one  or  more  of 
the  following  acts  of  negligence: 

"(a)  Failure  to  lock  or  fasten  the  door  of  the  garage   \ 
in  question,  leaving  saiae  open,  and  allowing  children  to  play 
in  saici  garage  with  full  knowledge  that  he  had  cans  of  highly 
inflammable,  explosive  and  dangerous  substances  of  various  kinds 
and  description  stored  there  and  easily  accessible  to  children. 

H(b)  Keeping  and  storing  volatile  combustibles  ia  such 
a  manner  and  under  such  circumstances  as  to  jeopardize  life  or 
property  in  violation  of  the  statute  (Smith-Kurd  111.  Annot. 
Statutes,  Chap.  38,  Par.  3^1 ). 

"(C)  That,  as  the  direct  and  proximate  result  of  the 
improper  storage  of  said  volatile  combustibles,  in  violation  of 
said  statute,  children  playing  in  and  about  said  garage  were 
Jeopardized  as  to  their  life  and  property. 

"(d)  The  plaintiff  was  playing  in  said  garage,  with  the 
knowledge  and  consent  of  the  defendant,  in  close  proximity  to 
said  dangerous  explosive  and  inflammable  substances  and  liquids 
and  child  so  playing  was  burned  by  the  ignition  and  explosion 
which  caused  flaming  mass  of  liquid  to  be  thrown  over  his  body. 

"Paragraph  9:  Alleges  as  follows: 

"(a)  That  the  plaintiff,  for  some  time  prior  to  the  day 
in  question,  was  residing  in  the  immediate  vicinity  of  the 
premises  Involved,  and  was  frequently  accustomed  to  go  on  said 
premises  and  in  said  garage  - 

"(a-1)  Where  said  cans  of  the  dangerous  inflammable,  and 
explosive  liquids  and  substances  were  stored. 

"(a-2)  Same  being  left  unguarded  and  easily  accessible 
and  unsupervised. 

"(b)  V/hile  so  engaged  in  playing  in  and  about  said 
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premises  another  child  in  the  course  of  his  play  looked  over, 
took  and  played  with  one  of  said  cans  or  receptacles  containing 
the  substances  in  question  and  while  so  handling  same  it  was 
caused  to  be  ignited  and  thrown  upon  the  plaintiff  and  spread 
all  over  his  body  in  flames  and  severely  burn  and  injure  him. 

"(c)  Charges  that  'all  of  which  the  defendant,  in  the 
exercise  of  due  care,  knew,  or  should  have  known. * 

"Paragraph  10:  Charges  the  defendant  with  the  following 
violations  of  duty: 

"(a)  Defendant  carelessly,  negligently,  wrongfully  and 
unla??fully  allowing  cans  of  the  substances  and  liquids  in  question 
to  be  stored  in  an  unguarded  place  unprotected  and  easily  accessi- 
ble and  attractive  to  children  of  tender  years,  including  the 
plaintiff. 

"(b)  Defendant  negligently  and  carelessly  failed  and  neg- 
lected to  keep  said  children  of  tender  years,  including  the  plain- 
tiff,  out  of  said  premises. 

"(c)  Failed  and  neglected  to  warn  and  advise  said  children 
of  the  danger  therein  contained  and  of  the  dangerous  proclivities 
of  said  substances  and  liquids  involved. 

"(d)  That,  as  a  result  of  this  carelessness,  at  the  time 
in  question,  the  plaintiff,  playing  in  the  premises  with  the  other 
children,  was  injured  by  the  ignition  and  explosion  with  conse- 
quent throwing  of  the  flaming  mass  of  liquid  over  Ms  body. 

"Paragraph  lit  Charges  the  defendant  with  the  following 
wilful  and  v/anton  conduct: 

"(a)  wilfully,  wantonly,  and  with  a  conscious  indiffer- 
ence to  surrounding  circumstances,  allowing  and  permitting  the 
cans  containing  the  substances  and  liquids  in  question  to  be 
stored  in  said  garage  in  full  view  of  the  children  which  ho 
permitted  to  play  therein. 

"(b)  Leaving  same  in  an  unguarded  and  unprotected  and 
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exposed  condition  and  easily  accessible  to  said  children  of 

tender  years, 

"(c)  V.ilfully  and  wantonly  and  with  conscious  indiffer- 
ence to  surrounding  circumstances,  allowing,  permitting  and  in- 
viting children  to  come  in  and  play  in  and  around  said  cans  or 
receptacles,  knowing  the  danger  thereof, 

"(d)  That  as  the  result  of  said  wilful  and  wanton  conduct 
and  conscious  indifference  on  the  part  of  the  defendant,  the 
plaintiff  was  injured  by  the  exploding  and  bursting  into  flame 
of  the  substances  in  question,  with  the  consequent  throwing  of 
the  flaming  mass  upon  his  body. 

"Paragraph  12:  Recites,  as  a  direct  and  proximate  result 

of  the  negligence  and  wanton  and  wilful  conduct  of  the  defendant 

as  set  forth  and  charged  in  the  preceding  paragraphs,  that  the 

plaintiff  was  severely  and  permanently  injured,  as  specified, 

[  ad  damnum] 
and  setting  of  the  plaintiff  addanum/in  the  sum  of  Fifty  Thousand 

($50,000,00)  Dollars," 

Plaintiff's  theory  as  stated  in  his  brief  is  that  "the 
allegations  set  forth  in  plaintiff »s  Second  Amended  Complaint, 
if  taken  as  true,  which,  for  the  purposes  of  passing  upon  the 
defendants  Motion  to  Strike,  the  Trial  Court  was  required  to 
assume,  set  forth  and  constituted  a  valid  and  substantial  cause 
of  action  requiring  an  Answer  by  the  defendant,  to  the  merits, 
in  order  to  avoid  a  judgment  in  favor  of  the  plaintiff." 

Plaintiff's  action  is  not  predicated  upon  the  doctrine 
of  attractive  nuisance  and,  briefly  stated,  his  complaint  charges 
that  defendant  allowed  and  permitted  children  of  tender  years  to 
use  the  garage  on  his  premises  as  a  place  of  recreation  and  amuse- 
ment, with  full  knowledge  that  he  had  stored  therein  quantities 
of  highly  inflammable,  explosive,  and  dangerous  liquids  and  sub- 
stances %t   various  kinds,  which  were  inherently  dangerous  because 
of  their  inherently  dangerous  proclivities  of  bursting  into  flame 
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and  exploding,  if  brought  into  close  proximity  to  any  open  flame, 
bonfire,  or  any  other  Igniting  substance  or  agency;  that,  by 
reason  of  these  circumstances,  it  was  his  duty  to  use  reasonable 
care  to  protect  such  children  from  the  inherent  danger,  which  he 
did  not  do;  and  that,  while  a  number  of  children,  including  plain- 
tiff, were  in  and  about  the  garage,  another  child  took  and  played 
with  a  can  or  receptacle  containing  one  of  the  substances  in 
question  and,  while  handling  same,  cause  it  to  be  ignited  and 
tlxrown  upon  plaintiff,  injuring  him  as  claimed. 

The  law  controlling  a  factual  Fituation  such  as  is 

eged  in  plaintiff  •s  complaint  was  enunciated  in  Gritton  v>. 

Tr,  Inc..  247  ill.  /.pp.  395  (certiorari  denied),  where  the 

art  said  at  pp.  401-4-02: 

'he  first  point  made  by  appellant  is  that  appellee 
cannot  recover  because  the  maintenance  of  its  switch  track  and 
the  trolley  poles  and  wires  did  not  create  an  attractive  nui- 
sance, and,  even  if  it  did,  the  place  where  the  accident 
occurred  was  not  visible  from  any  point  where  appellee  had  a 
lawful  right  to  be.  aicDenaotfc  v.  Burke.  2?6  111.  401,  402 j 
St.  Louis  v.  T.  II.  H.  Co.  v.  Bell,  81  111.  76.  In  our  opinion 
the  answer  to  each  of  these  propositions  is,  that  it  Is 
immaterial  under  the  facts  in  this  case  whether  the  conditions 
mentioned  "constituted  an  attractive  nuisance  or  not,  and  the 
allegations  in  the  declaration  to  that  effect  may  be  treated 
as  surplusage,  because  t     intenance  of  the  trolley  and  feed 
wires  charged  with  a  large  voltage  of  electricity  created,  an 
agency  dangerous  to  life  and  limb  and  appellant  had  knowledge 
that  the  locality  "here  this  agency  was  maintained,  was  commonly 
used"  as  a  playground  for  little  children  under  the  age  of  "dis- 
cretion, and  it  was  in  duty  bound  to  at  least  use  ordinary  care 
to  protect  themfrom  receiving  injuries  thereby.  In  the  case  of 
pity  of  Pekin  v.  MciJahonj  154  111.  141,  148,  the  Court  cited 
with  approval  the  following  proposition:  'The  owner  of  land, 
where  children  a.re  allowed  or  accustomed  to  Play*  Particularly 
if  it  is  unfenced.  must  use  ordinary  care  to  keep "it  in  safe 
condition:  for  they  being  without  judgment  and  likely  to  be 
drawn  by  childish  curiosity  into  places  of  danger,  are  not  to 
be  classed  with  trespassers,  idlers  and  mere  licensees. *  In 
the  case  of  Ramsay  v.  Tuthill  Building  material  Co. f   295  111. 
395,  the;  Supreme  Court  very  lucidly  and  forcibly  announces  the 
principle  which  ¥/e  believe  is  applicable  to  the  facts  in  this 
case.  It  is  there  said:   'It  is  not  necessary,  to  make  a  defend- 
ant liable,  that  the  attractive  and  dangerous  thing  should  be 
visible  from  the  street  and  that  children  should  have  been 
attracted  to  the  premises  by  it.  If  an  owner  maintains  dangerous 
conditions  upon  his  premises,  to  whj.ch  he,  permits  children  to  come 
he  '..u-'jt  use  ordinary  "care  to  guard  them  asainst  danger  'which  their 
youth  and  icnoranoe  prevent  them  from  appreciating.  There  is  no 

implied  invitation  from  the  mere  existence  of  a  dangerous 
attraction  which  is  no-;  discoverable  off  the  premises,  but  if  to 
the  KnowledEO  of  the   ier  children  habitually  con 


sftf  o.i  ft 


t 


1 

1       : 


7 


-9* 

promises  whore  a,  danrorous  condition  exists  to  vMch  the 7  aro 
exposed,  the  duty  to  excrci's  \  ■j.v.ro  ro;.'  their  sr.fot.y_, arises, 
not  because  of  an  implied  Invitation  but  Id 0 cause"  of  his 
knowledge  of  unconscious  om-.osure  to  danger  which  the  children 
do  not  realize. '"  (italics  ours.) 

It  is  generally  held  that  tho  act  of  a  child  causing  the 
explosion  or  ignition  'of  an  inherently  dangerous  commodity  which 
is  left  in  a  place  accessible  to  children  or  where  they  are  wont 
to  congregate  is  not  such  an  intervening  cause  as  will  relieve 
the  owner  of  such  conmiodity  from  liability  for  a  broach  of  his 
duty.  (Punyan  v.-„   American  Glycerin  Co.,  ct  al«.  230  111.  App. 
3515  Haas  v.  F.crfean,  2o4  111.  App.  103.) 

Plaintiff  contends  that  "It  is  the  prima  requisite  of 
good  pleading  that  the  pleader  set  forth  ultimate,  not  eviden- 
tiary,, facts,  even  though,  strictly  speaking,  these  ultimate 
facts  nay  be  in  the  nature  of  conclusions.  It  is  never  good 
pleading  to  plead  evidentiary  facts.". 

Defendant's  motion  to  strike  plaintiff *s  complaint  specifi- 
cally criticised  certain  paragraphs  thereof  as  stating  "mere  con- 
clusions," "erroneous  conclusions,11  and  "false  conclusions,"  The 
allegations  in  the  paragraphs  referred  to  are  in  reality  allega- 
tions ol  ultimate  facts,  oven  though  they  are  in  the  nature  of 
conclusions,  and  sufficient  facts  were  averred  in  connection  with 
and  surrounding  the  occurrence,  upon  which  to  predicate  the  alle-| 
gation  of  such  ultimate  facts.  In  discussing  this  question  in 
C.?.rlton  v,  ' Smith.  285  Hl«  App.  380,  the  court  said  at  pp.  333-38 


i 


"The  rule  appears  to  be  that  it  is  competent  for  the  plead 
er  to  allege  ultimate  facts,  notwithstanding  that  they  to  an  ex-J 
tent  represent  conclusions.  Crane  v.  g'chaofor,,  140  111.  App,  64 
Curtiss  v.  Livingston,  36  Minn,  380,  31  if,  V/.  ¥)!%   California  Pa 
to  Corr.,  v.  roily  otorase  €-.   Distributing  Co..  228  I.-.  Y.  49,  120, 
W~,   3,  269*  Postern  Travelers'  Accident  Ass'n  v.  "iinsonf  73  Keb. 
858,  103  w.  ;,'.  "o88j  i':udd  v.  r-.uda,  223  Mo,  App.  472,  13  3.  V/.,  (i 
1082. 

"The  averment  of  such  ultimate  fact  is  necessarily  a  con- 
clusion drawn  from  intermediate  and  evidential  facts,  and  v;o  are  oj 
opinion  that  appellants  could  not  differently  have  charged  the  fac 
unless  they  had  pleaded  tho  evidential  matters  from  which  the 
deduction  was  made,  which  would  have  been  repugnant  to  the  funda-J 
mental  rule  that  evidence  should  not  bo  pleaded,  Zimmerman  v<v 
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-illard.  114  111.  364.  We  do  not  think  the  objection  thus 
argued  is  tenable,  and  are  of  opinion  that  the  demurrer  to 
these  counts  should  have  been  overruled, " 

(To  the  sane  effect  is  Rourabos  v.  City  of  Chicago,  332  111*  70,) 
As  already  stated  the  complaint  sufficiently  alleged  the 
facts  in  connection  with  and  surrounding  the  occurrence.  It 
alleged  defendant's  duty.  It  charged  his  negligent  breach  of 
duty.  It  alleged  that  plaintiff's  injuries  were  directly  and 
proximately  caused  by  defendant's  negligent  breach  of  duty. 

The  first  ten  paragraphs  of  the  complaint  are  concerned 
with  plaintiff's  charge  of  negligence  against  defendant  and  para- 
graph eleven  thereof,  heretofore  set  forth,  assises  to  charge  de- 
fendant with  wilful  and  wanton  conduct.  The  charge  of  wilful  and 
wanton  conduct  should  have  been  alleged  in  a  separate  count  and 
such  count  should  necessarily  have  contained  allegations  as  to 
all  of  the  essential  elements  of  a  cause  of  action.  The  allega- 
tions of  paragraph  eleven  are  wholly  insufficient,  standing  alone, 
to  state  a  cause  of  action  against  defendant  for  wilful  and  wanton 
conduct  and  said  paragraph  does  not  incorporate  therein  by  refer- 
ence any  of  the  previous  allegations  of  the  complaint.  We  think 
that  that  portion  of  the  complaint  which  assumed  to  charge  defend- 
ant with  wilful  and  wanton  conduct  v;as  clearly  insufficient. 

die  plaintiff's  complaint  is  somewhat  verbose  and  many 
of  the  allegations  thereof  are  unduly  repetitious,  such  verbosity 
and  repetition  cannot  destroy  the  sufficiency  of  a  complaint  when 
it  is  otherwise  good.  After  a  careful  analysis  of  all  the  aver- 
ments thereof  we  are  impelled  to  hold  that  the  complaint  suffi- 
ciently states  a  cause  of  action  as  to  defendant's  alleged  negli- 
gence, 

7or  the  reasons  stated  herein  the  order  of  the  Circuit 
court  of  Cook  county  sustaining  defendant's  motion  to  strike 
plaintiff »s  second  amended  complaint  in  so  far  as  it  charged  de- 
fendant with  negligence  and  the  judgment  order  of  said  court  dis- 
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missing  this  case  are  reversed  and  the  cause  is  remanded  with 

directions  to  require  defendant  to  answer  the  second  amended 

complaint  in  so  far  as  it  charges  him  \s.ith  negligence  and  that 

such  further  proceedings  be  had  as  are  not  Inconsistent  with 

the  views  herein  expressed. 

m   CAUSE 
REMANDED  BflSH  DIRECTIONS* 

Friend  and  Scanlan,  JJ.,  concur. 


/ 
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*"•"•  324I.A.  582 

TBS  HAMBORQJCR  GOM2>ART,   ft  corporation,       ) 
Plaintiff  -  Appellee, 
v. 

L.J.  HAXBR, 

>        or  ohicaoo, 

Defendant  -  Appellant.  } 


MR,  PRESIDING  JUSTISK  BUSKS  0H.XVKRK9  TFS  OPXRXOII  OP      ?8RT, 
4  statement  of  claim  fll«?d  in  the  Hunlelpal  Court  of 
Chicago  on  January  22,  194$  by  The  Hamburger  Company  against 
L.  J.  Meyer,  alleged  that  defendant  owed  a  balance  of  1,500  fnr 
nonius  advanced  to  his  while  he  was  employed  by  rlsintiff;  that 
on  June  24,  1938  It  was  agreed  In  writing  between  then  that  there 
was  due  to  plaintiff  ?1,600,  the  agreement  being  attached  as  an 
exhibit;  and  Plaintiff  asked  Judgaent  for  1,815,  being  the 
balance  due  plus  interest  claimed  because  it  an  unnecessary  and 
vexatious  delay.  Seven  writs  summoning  the  defendant  were  returned 
narked  "not  found*.  The  eighth  su&mons  was  served  on  the  defendant 
on  June  11,  1942.  He  filed  a  special  appearance  and  jury  demand 
and  a  notion  to  quash  the  return  shewing  service  of  the  suBmons. 
This  motion  was  denied  and  the  special  &-i\«  arcane  was  ordered  to 
stand  as  a  general  appearance.  On  August  12,  1942  defendant  filed 
his  •defence*.  Plaintiff* •  notion  to  strike  this  "defence*  was 
overruled.  On  September  1,  1942  on  motion  of  Plaintiff  the  court 
ordered  defendant  to  appear  before  a  notary  public  for  the  taking 
of  his  deposition.  Defendant  did  not  appear.  The  record  shown 
that  on  September  1,  1942  the  Chief  Justine  ordered  the  case  olaced 
en  the  next  Jury  calendar  and  that  on  ent ember  13,  1943,  he  assigned 
the  case  to  trial  calendar  Mo.  1  as  Km.  335,  to  be  tried  in  eourtrooa 
905  City  Hall.   The  record  alec  shews  that  ths  case  *     ed  on 
the  trial  calender  of  Judge  Joseph  J.  Drueker  in  room  905  City  Hall 
en  April  25,  1944.  Continuances  wsre  allowed  on  defendant* a  notions 
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to  April  >6,  1944,  to  May  16,  1944,  to  June  o,  1944  and  Juno  6,  1944. 

On  June  6,  1944  the  ease  wet  again  called  for  trial. 
Plaintiff* e  attorney  answered  that  plaintiff  was  ready.  Defendant's 
attorney  stated  that  he  was  not  ready  and  that  he  wished  a  continuance, 
supporting  his  request  by  an  affidavit  sworn  to  by  himself.   he 
affidavit  reolted  that  defendant,  to  the  best  of  affiant *  a  Knowledge, 
was  not  then  in  Chicago;  that  defendant  left  for  California  on  or 
about  April  IS,  1944  for  the  parpnee  of  conducting  certain  business 
dealings,  and  also  for  the  puroose  of  visiting  his  wife;  that  on 
May  9,  1944  affiant  was  advised  by  defendant  that  defendant* s  wife 
was  operated  on  for  a  fibrous  tumor;  that  she  was  very  seriously 
ill;  thfit  it  appeared  to  hln  th- t  she  would  be  ill  for  a  long  tine 
and  that  he  exoeeted  to  remain  In  California  until  the  end  of  June 
"or  perhaps  to  July";  that  on  May  29,  1944  affiant  received  a  letter 
fron  hit  associate  attorneys  in  Los  Angeles,  who  were  handling  a 
natter  for  defendant,  advising  him  (affiant)  that  defendant  would 
"possibly  leave  California  for  Chicago  on  May  31,  1944 *;  that  to 
the  best  of  affiant's  knowledge  defendant  had  not  arrived  in  Chicago; 
that  affiant  telephoned  the  eneoa  hotel  "where  the  said  L.  J. 
Hayer  had  formerly  resided",  and  was  advised  that  he  had  net  re- 
registered there;  th  t  affiant  called  tne  Manhattan  Brewery  Company, 
which  employed  defendant,  and  was  advised  that  defendant  had  not 
reported  for  duty,  and  to  the  best  *of  their  knowledge  was  still 
out  of  town*;  and  affiant  asked  the  court  to  ontlnue  the  case  until 
such  time  as  his  client  "will  srrlve  in  Chicago".  The  attorney  for 
plaintiff  informed  the  court  that  he  had  hi*  witnesses  in  court 
ready  to  proceed.  The  court  informed  defendant's  attorney  that  when 
a  previous  continuance  wns  granted  hs  informed  him  that  he  would 
"hold"  him  for  trial,  and  eta tad  that  the  affidavit  was  not  in 
conformity  with  the  statute.  The  court  inquired  as  to  who  filed  the 
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Jury  demand.  On  being  Informed  thet  the  defendant  aid  so,  the  court 
stated  to  defen<3ant*s  attorney  that  If  he  would  volte  the  Jury  trial 
he  would  grant  a  week's  continuance.  In  asking  thit  request  the 
court  gate  eonsidsr&ti m   to  the  fact  th&t  Jury  trials  In  cases  of 
that  character  would  not  be  held  during  the  stumer  months,  and  that 
If  defendant  would  waits  a  trial  by  jury  tha  casa  could  ha  continued 
and  tried  without  a  oostponement  until  the  Pall,   defendant's 
attorney  did  not  gite  a  direct  answer  to  the  court* s  suggestion,  but 
stated  that  he  could  not  Know  "tery  honestly  whether  he  C defendant] 
will  be  bach  in  Chicago  today,  tomorrow  or  next  month*,  and  that 
he  did  not  know  where  he  could  contaet  defendsnt.   The  court  stated 
that  he  would  hold  the  oast  for  trial,  whereupon  defendant* s  attorney 
stated  thst  he  could  not  present  «sny  defense  and  that  ho  would  leato 
the  courtroom.  So  did  leate  the  courtroom,         n  %   jury  w*e 
impaneled  and  sworn.  Testimony  was  rceelted  on  an  ej;  carte  trial 
and  a  terdiot  in  fator  of  Plaintiff  was  returned  for  -1,871.18  and 
Judgment  was  entered  on  the  terdiot.   Defendant,  annealing,  asks  that 
the  Judgment  be  retarsed  and  that  the  cause  bo  remanded  tm   trial. 

Cn  June  19,  1944  defendant  mated  that  the  court  taeate  the 
Judgment  and  that  the  cause  be  reset  for  trial.  Ha  supported  this 
motion  by  his  affidstit,  which  recited  that  on  April  IS,  1944,  at 
the  request  of  hie  attorney,  he  left  for  Los  &ngclee,  California 
t-r   the  purpose  of  r  Justing  certain  business  dealings;  that  he 
arrlted  there  on  April  24,  1944}  that  he  remained  until  Hay  27,  1944} 
that  during  that  time  he  was  engaged  with  his  California  attorneys 
in  adjusting  certain  business  dealings;  that  during  his  stay  In 
California  his  wife  was  operated  on  for  a  fibrous  tumor;  that  she  was 
seriously  ill;  that  it  beeeme  necessary  for  him  to  remain  there  at 
long  as  possible  during  her  illness;  that  from  May  27,  1944,  when  he 
left  California  for  the  purpose  of  returning  to  Chicago,  ho  was 
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traveling  and  "could  not  ba  contacted"  toy  his  attorney?  that  ha 
arrived  in  Chicago  en  June  $,.  1944,  when  ha  was  inforaed  of  the  entry 
of  the  Judgment;  thst  he  was  not  guilty  of  any  negligence  or  laches 
and  that  ha  has  a  good  and  eeritoriou*  defense  to  lelntiff*a  claia. 
An  affidavit  of  defendant's  attorney  also  sre seated  in  support  of 
the  action  to  vacate  the  Judgment,  stated  that  the  eas-e  did  not  appear 
on  the  jury  calendar  issued  in  ^eptenber,  1943;  that  ha  checked  and 
inspected  the  file  nonthly  to  ascertain  whether  the  ease  had  been 
assigned  to  any  Judge  or  roots  for  trial;  that  each  tine  he  made  an 
inspection  of  the  file  he  thoroughly  inspected  the  "half  sheets"; 
that  he  did  not  notice  any  assignment  of  the  cause  to  a  trial  calendar; 
that  he  last  aade  an  inspection  of  the  file  on  or  about  March  1,  1944; 
that  at  that  tiae  there  was  no  entry  upon  the  half  sheet  showing  that 
the  case  had  been  placed  on  any  jury  calendar  ®r  assigned  to  any 
court  for  trial;  that  on  April  10,  1944  when  he  consulted  with  defendant 
with  reference  to  the  latter  going  to  California,  he  discussed  the 
case  and  advised  hia  that  inasmuch  as  It  was  not  on  any  trial  call  it 
would  be  "satisfactory*  for*  defendant  to  go  to  California;  that  affiant 
did  not  know  that  the  cause  wma  *purportedly*  Placed  on  a  Jury  calendar 
until  April  17,  1944;  that  then  he  had  a  conversation  with  one  of  the 
attorneys  for  plaintiff  in  which  the  latter  stated  to  hia  (affiant)  that 
he  knew  that  the  cause  had  not  been  placed  on  |  Jury  calendar  in 
Sept caber,  1945,  and  did  not  know  hew  to  explain  the  notation  on  the 
half  sheet  'purportedly*  assigning  the  cause  to  a  Jury  calendar  in 
Septeaber,  1943;  that  on  April  26,   1944,  when  the  aatter  appeared  on 
the  trial  call,  affiant  advised  the  court  and  the  attorney  for  plaintiff 
thst  defendant  was  still  in  California;  that  be  so  advised  thea  again 
on  May  15,  1944;  that  on  June  5,  1944  he  again  advised  the  court  that 
his  client  was  not  in  Chicago,  but  that  he  expected  hia  momentarily, 
and  that  he  would  ask  for  s  short  continuance  so  th*t  his  client  oould 
have  his  day  in  court;  and  tfcwit  on  June  6,  1944  he  reiterated  his 
request  for  a  continuance. 
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defendant  urges  that  "since  trial  ealoiti  rs  aw  oreeM** 

and  distributed  for  the  purpose  of  furnishing  the  members  of  the  bar 
with  authentic  information  as  to  what  eaees  ere  liable  to  be  called 
for  trial  and  the  order  in  which  they  will  be  called,  and  such 
calends re  emanate  from  the  court  Itself  and  are  vrep&*9&  by  aad  under 
the  supervision  of  its  officers,  attorneys  are  entitled  to  look  to 
them  for  their  information  and  guidance*.  Section  a  of  the  act 
governing  the  Municipal  Court  of  Chios*©,  (-co.  363,  Ch.  57,  ill. 
Rev.  Stat.  1943)  provides  that  the  Chief  Justice  shall  assign  the 
associate  Judges  to  duty  in  the  branch  courts  from  time  to  time  as 
he  may  deem  necessary  for  the  prompt  disposal  of  the  business j  that 
he  shall  superintend  the  preparation  of  the  calendars  of  cases  for 
trial  and  make  such  olasslflc  tion  and  distribution  of  the  cases  upon 
different  calendars  as  he  may  deem  proper  and  expedient,  the  record 
shows  that  on  September  1,  1942  the  ease  was  ordered  placed  &n   the  next 
Jury  calendar,  and  that  en  September  13,  1943  an  order  was  entered 
placing  the  case  on  s  trial  calendar  to  be  heard  in  courtroom  908, 
City  Hall,  the  affidavits  filed  by  dmfoadsnt  show  that  on  April  17, 
1944  he  knew  that  the  case  wai  then  assigned  to  a  Jury  calendar. 
Continuances  were  granted  to  defendant  from  &oril  25,  1944  to  the 
following  dayj  from  then  until  K&j   15,  1944;  then  until  June  5,  1944 
and  then  until  the  following  day. 

the  position  of  defendant* s  attorney  appears  to  be  that  when 
his  client  left  for  California,  he  had  a  right  to  assume  that  the 
ease  would  not  be  called  for  trial  while  his  client  was  away,  the  case 
not  having  been  assigned  to  a  Jury  calendar,  and  that  when  he  learned 
thftt  the  ease  was  set  for  trial  he  was  unable  to  communicate  with  his 
client.  There  is  no  explanation  as  to  why  defendant  could  not 
communicate  with  his  attorney,  or  why  the  defendant  could  not  bo 
contacted  through  the  attorney  In  California  who  was  representing  him 
In  a  matter  which  required  his  attention  there.  With  knowledge  that 
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the  ease  w»§  on  the  Jury  calendar,  defendant  obtained  continuances. 
In  our  opinion  the  ease  was  oroperly  Placed  on  the  Jury  call. 

cfendant  ur^es  that  he  and  hie  attorney  exercised  reason- 
able diligence;  thst  thonctior?  for  e  continuance  should  have  been 
granted;  that  he  has  a  good  and  meritorious  defense;  and  that  la 
refusing  to  vacate  the  judgment  there  was  an  abuse  of  discretion. 
Hole  56  of  the  Municipal  Court  of  Chicago  states  that  additional 
time  nay  be  granted  on  good  cause  shown,  in  the  discretion  of  the 
court,  and  on  such  terns  as  may  be  just,  for  the  doing  of  any  act 
or  the  taking  of  any  step  or  proceeding  orior  to  judgment  in  any 
civil  action,  aule  79  reads:  a   xcept  as  provided  in  these  rules 
the  or&ctlee  in  the  Municipal  Court  shell  be  the  same,  as  near  as 
aay  be,  as  that  which  nay,  fron  tine  to  tine,  be  prescribed  by  lav 
(including  the  Kulcs  of  the  Supreme  Court  of  Illinois)  for  similar 
suits  and  ©roeeedlnge  in  Circuit  Courts*.  Pursuant  to  M*.  59  of 
the  Civil  Practice  Act,  Pare.  (1),  (2),  (6)  and  (6)  of  Bule  14  of 
the  '<■  upre*e  Court  were  adopted,  and  read: 

Ml)   hen  either  party  shall  apoly  for  a  continuance  of 
s  cause  oh  account  of  the  absence  of  notorial  evidence,  the  notion 
shall  be  supported  by  the  affidavit  of  the  party  so  applying  or 
his  authorised  agent,  shoving  thrt  due  diligence  has  been  used  to 
obtain  such  evidence,  or  the  want  of  tine  to  obtain  it,  and  of  what 
particular  fact  or  facts  the  seme  consists,  and  if  the  evidence 
consists  of  the  testinony  of  a  witness,  his  place  of  residence, 
or  if  his  place  of  residence  is  not  shown,  showing  thst  dae  diligence 
has  been  used  to  ascertain  the  sane,  and  that  if  further  tine  is 
given  such  evidence  can  be  orocured. 

*(2)  Should  the  court  be  satisfied  that  such  evidence 
would  not  be  material,  ©r  if  the  other  party  will  adnlt  the  affidavit 
in  evidence  ao  proof  only  of  what  the  absent  witness  would  testify 
to  if  present,  the  continuance  shall  be  denied  unless  the  court,  for 
the  furtherance  of  Justice,  shall  deen  a  continuance  necessary. 

*(©)  The  court  nay  on  its  own  notion,  or  with  fn*   consent 
of  the  adverse  party,  eontlnue  a  cause  for  trial  to  a  later  day. 

"(6)  Ho  notion  for  the  continuance  of  a  cause  nade  after 
the  oause  has  been  reeched  for  trial  shall  be  heard,  unless  a 
sufficient  excuse  is  shown  for  the  delay," 

Rule  14  of  the  Suprene  Court  is  applicable  to  the  practice 

in  the  Municipal  Court  of  Chicago,  when  a  continuance  is  sought  on 

account  of  the  absence  of  a  witness,  the  affidavit  nust  set  forth 
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the  facts  to  be  proved  t    |  witness  for  the  -mrpoae  of  enabling 
the  olaintlff  to  avoid  the  delay.  If  he  chooses,  by   fitting  the 
affidavit  in  evidence  ae  ©r       ?ist  the  wltnees  would  testify  to 
If  pressnt.  In  the  instant  ease  there  was  no  attempt  to  comply  with 
the  requirements  of  8«le  14.  Hie  affidavit  filed  on  June  6,  1944 
did  not  set  oat  what  defendant* e  testimony  would  be  if  he  were 
introduced  as  a  witness.  Had  defendant* e  attorney  presented  an 
affidavit  conforming  to  Sale  14,  plaintiff  would  have  an  osoortunity 
of  a  alt ring  that  the  absent  witness  would  testify  as  set  out  in  the 
affidavit  if  he  were  present,  or  of  contending  that  the  expected 
testimony  would  not  bs  Material.  Far.  I  of  ule  14  orovldes  that 
should  toe  court  be  satisfied  that  each  evidence  would  not  he  material, 
or  if  the  other  oarty  will  feAefct  the  affidavit  In  evident*  as  proof 
only  of  *»hat  the  absent  wl these  would  testify  to  If  present,  the 
continuance  shall  be  denied  unless  the  court,  for  the  lurther&aoe  of 
justice,  shall  dcea  a  continuance  necessary.  It  Was  not  necessary 
that  defendant,  as  a  party,  be  present  at  the  trial.  There  was  no 
showing  that  his  testimony,  if  offered,  would  be  material.   here 
was  no  effort  maOe  by  defendant  |fl  recent  hi?  testimony  through  a 
deposition.  In  fact,  there  was  no  explanation  why  he  did  not  comply 
with  the  order  of  the  court  entered  about  18  months  before  the  trial, 
that  he  apoeer  before  a  notary  public  and  give  hie  deposition,   e 
are  satisfied  that  the  trial  Judge  In  denying  a  continuance  to  the 
defendant,  did  not  abuse  the  discretion  vested  in  hla.  The  record 
shows  that  defendant* s  rights  were  given  due  consideration.  At  the 
tine  the  notion  for  continuance  v*9   being  considered,  the  attorney 
for  the  defendant  eteted  In  answer  to  the  court* s  offer  to  give  a 
week's  continuance  If  the  Jury  should  be  waived,  thst  he  did  not 
know  whether  his  client  would  return  to  Chicago  "today,  tomorrow 
or  next  month",  and  that  he  did  not  knew  where  he  could  contact  him. 
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fat  affidavit®  in  anoport  of  the  notion  to  vacate  tat 
Judgnent  did  not  make  any  shoving  to  Justify  the  motion  and  the 
coart  did  not  err  In  denying  the  notion* 

for  the  reasons  e tat ed,  the  Judgment  of  the  utnleioal 
Court  of  Chicago  Is  affimed. 


KlUCt,   and  WRPB,  W.   CONDOR. 


MARTHA  MAKOVflgX   a*d  WOJL8  LAMGO-SKI, 

Appellees, 
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MR.  JFOSTICK  LBPE  DELIY?*?*  fSE  OPINION  £F  Thl     T, 
Plaintif fs  instituted  this  proceeding  as  beneficiaries 
on  two  policies  issued  by  the  defendant  Metropolitan  Life  insurance 
Coapany  on  the  life  of  aadyslaw  RakowsJti  who  departed  this  life 
on  July  8,  1940.  Upon  the  trial  of  this  cause  before  the  court 
without  s  jury  the  Issues  were  found  for  the  plaintiffs  and  judgment 
was  entered  against  the  defendant  In  fsvor  of  plaintiff  Martha 
Haaowskl  in  the  susi  of  661  and  in  fsvor  pf  plaintiff  Helen  Langowsfcl 
in  the  sua  of  390.60.  This  appeal  followed. 

The  Metropolitan  Life  Insurance  Ooispany,  defendant  herein, 
issued  two  policies  of  insurance  upon  the  life  of  ^ladyslaw  a&koweki. 
Policy  Mo.  132074527,  dated  Moveaber  27,  1030  (plaintiff «s  exhibit  1) 
in  the  sua  of  1310,  with  the  plaintiff  Martha  ftakewckl,  widow  of  the 
insured,  ae  beneficiary,  and  the  other  policy  bearing  number 
132169742,  dated  December  18,  1939,  in  the  sua  of  1186,  with  the 
plaintiff  Halen  Langowski,  daughter  of  the  insured,  as  beneficiary. 
Each  of  the  policies  provided  for  the  oayaent  of  double  their  faoe 
value  in  the  event  the  insured's  death  resulted  froa  bodily  injuries 
coated  solely  through  external, violent  and  accidental  swans  Independent 
of  all  other  cause.  There  was  no  dispute  upon  the  trial  that  the 
death  of  the  insured  did  result  froa  bodily  injuries  independent  of 
all  other  cause  as  specified  in  the  policies,  so  tht  plaintiffs  if 
entitled  to  recover  were  entitled  to  recover  double  the  faoe  value 
of  the  policies. 
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the  policies  involved  osntalned  Identical  provisions.   Under 
the  her-  ing,  "when  Policy  ie  Contestable  and  vhen  Voidable*,  it  le 
provided,  "If  (1)  within  two  years  prior  to  the  date  of  issue  of 
thie  policy  the  insured  hat  been  *  patient  at,  or  an  inmate  of,  any 
institution  for  the  treatment  of  physical  or  mental  disease,  or 
has  undergone  any  surgical  operation,  or  hat  been  attended  by  a 
physician,  unless  it  shall  be  shown  by  the  insured  or  any  claimant 
that  no  such  institutional,  surgical,  or  medical  treatment  or 
attention  was  for  a  serious  disease,  injury,  or  physical  or  mental 
condition,  *  ♦  *  this  policy  shall  be  voidable  by  the  company, 
unless  reference  to  such  institutional,  surgical,  or  me&loal  treatment 
or  attention,  *  *  *  is  endorsed  on  this  policy  by  the  company,  *  Xt 
was  further  provided  in  said  policy  that,  "this  policy  shall  not  be 
voidable  because  of  absence  therefrom  of  endorsement  referring  to 
any  information  which  was  disclosed  in  a  written  application  therefor.* 

the  evidence  shove  that  the  Insured  was  on  July  14,  1938, 
admitted  to  the  Cock  County  Hospital,  and  that  he  remained  there 
until  August  7,  1938.  Hit  condition  while  there  was  diagnosed  as 
pernicious  anemia.  Se  was  strain  admitted  to  the  Cook  County  Hoeoltal 
on  May  24,  1939,  where  he  remained  until  June  12,  1939,  and  his 
condition  was  attain  diagnosed  as  pernicious  anemia.  The  record  discloses 
ether  cases  of  medical  treatment  of  the  Insured  in  the  tvo-year  period 
immediately  preceding  the  issuance  of  impolicies  sued  up0n. 

In  each  ap  lication  for  a  policy  it  is  stated  that  the 
insured  had  not  been  under  the  care  of  any  physician  within  the  pact 
three  years  and  th  t  he  had  not  been  under  any  treatment  in  any  clinic, 
dispensary,  or  hospital  within  the  oast  five  years*  The  defendant 
herein,  having  alleged  and  proved  hospital  and  medical  treatment 
within  two  years  prior  to  the  issuance  of  the  policies,  the  burden 
was  upon  the  plaintiffs  to  prove  that  such  hos  ital  or  medical 
treatment  vas  not  for  a  serious  disease. 
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This  court,  on  a  former  appeal  (iJahowahl  v.  Metropolitan 

Life  Insurance  Compear.  313  111.  Aop.  579,  at  page  Sft4)  said: 

*?hls  form  of  oliey  hat  been  passed  upon  by  this  court  in 
the  ease  entitled  €«ablll  v.  Metropolitan  Life  Ins.  Co..  312  111. 
App.  &38,  and  courts  of  other  jurisdictions  have  done  so  repeatedly, 
holding  that  where  the  defendant  alleges  and  proves  hospital  or 
medical  attention  or  treatment  vithin  the  tvo  years  orlor  to  the 
Issuance  of  the  policies,  the  burden  is  then  upon  the  Plaintiff  to 
prove  that  sueh  hospital  or  medical  attention  or   treatment  is 
not  for  a  serious  disease. * 

-inoe  the  foraar  appeal  plaintiffs  by  leave  of  court  filed  an  amendment 
to  their  atatement  of  claim  wherein  they  allege  the  defendant  waived 
the  terms  and  conditions  of  the  clause  of  the  volley  referred  to  la 
its  defense,  and  that  defendant  had  full  notice  and  knowledge  of  the 
fact  that  the  insured  had  been  treated  for  a  disease  within  two  years 
before  the  date  of  the  policy  MM  failed  to  endorse  such  knowledge  on 
the  policies  and  therefore  are  liable  for  plaintiff's  demand. 
Defendant  filed  its  eneral  denial  to  this  amendment,   the  Question 
of  the  -erlouaaess  of  the  disease,  however,  was  not  controverted  aad 
the  question  presented  was  whether  the  defendant  had  w  ived  this  pro- 
vision of  the  policies.  On   this  question  the  court  found  that  the 
defendant  had  waived  such  provision,  biding  its  decision  upon  the 
testimony  of  the  plaintiffs  as  to  eonver? tlcms  had  with  John  Cerven 
the  agent,  who  took  the  applie  tione  for  the  policies  involved  herein* 
As  to  the  knowledge  of  said  Setim   that  the  Insured  had  been  in  the 
hospital  and  had  medical  treatment  prior  to  the  applications  for  aad 
the  issuance  of  the  policies,  the  trial  court  held  that  the  knowledge 
of  Cerven  was  knowledge  of  the  defendant,  snd  because  the  policies 
were  Issued  with  sueh  knowledge  of  Cerven,  whoa  the  court  found  to  be 
aa  agent  of  the  defendant,  that  the  defendant  had  waived  the  condition 
in  the  policies  wherein  it  was  stated  that  if  the  Insured  had  a 
ssrlous  illness  within  two  years  froa  the  dates  of  the  policies  the 
sane  shall  be  voidable  by  the  company. 
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Defendant  contends  th  t  no  authority  It  shown  in  Agent 
Screen  whoreb  ho  was  eapowered  or  authorized  to  waive  any  of  the 
provisions  of  the  policies.  One  of  the  provisions  contained  in  both 
policies  it  ee  follows X    "This  nolle?  includes  ell  matter  printed  or 
written  by  the  ooapany  on  this  end  following  pages  end  constitutes 
the  entire  agreement.  Its  teras  cannot  be  waived  by  any  agent  and 
cannot  be  changed  except  by  endorsement  hereon  by  the  secretary." 
In  the  present  eaee  the  record  shews  that  there  was  evidence  that 
Cere en  es  the  agent  of  the  defendant  Insurance  company;  that  he 
took  the  applications  for  the  policies,  filled  thea  out  in  his  own 
handwriting,  turned  then  over  to  the  company,  delivered  the  policies 
when  issued  to  the  insured,  and  thereafter  collected  the  orenaiuae 
thereon*  This  evldenee  is  not  refuted  and  therefore  we  aust  necessarily 
hold  that  Cerven  as  the  agent  for  defendant  had  power  to  waive  the 
prevision  in  the  policies  hereinabove  referred  to.  In  the  case  of 
Banooofr  Ufa  jae.  Co.  v,  *1ftM»,  m  111.  264,  which  has  been 
repeatedly  followed  and  quoted  with  approval  In  thie  State,  the  court 
said,  at  page  290. 

"Ac  to  the  second  contention,  while  it  is  true  that  the 
policy  provides  that  no  person  except  the  president  or  secretary  is 
authorized  to  sake  alterations,  discharge  contracts  or  waive  for- 
feitures, yet  if  Salience  wes  the  agent  of  apoellant,  as  we  think  he 
wee,  with  power  to  solicit  insurance  of  Sehllnk,  receive  the  applic- 
ation, forward  it  to  appellant,  receive  the  policy  when  issued, 
collect  the  preaiua  and  deliver  the  policy,  then  he  had  power  to 
waive  a  condition  of  the  oolley. 

*In  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  68  111.  463,  it 
was  said  (p.  467):  fIt  is  insisted  *  *  *  by  the  teras  of  the  ooliey 
the  agents  &re   prohibited  froa  altering  or  discharging  contracts  or 
waiving  forfeitures.  This  objeotlon  we  do  not  deea  tenable.   he 
ouestlon  In  eases  of  this  kind  is  not  what  power  did  the  apent  in 
faot  possess,  but  what  power  did  the  eoapany  hold  hits  out  to  the 
public  as  possessing.  *  *  *  It  is  immaterial  what  any  have  been 
said  in  the  policy  in  regard  to  the  payment  of  the  nremlum.  It  was 
within  the  power  of  the  eoapany,  acting  through  its  agents,  to 
change  entirely  the  node  of  or  dispense  with  the  payments  as  provided 
by  the  policy  and  adopt  a  different  aede  and  tiae  of  payaent.M 

At  page  262,  the  court  said: 
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•Mechen  on  Agent?  says  Use.  931,  div,  l)i  •The  insurance  agent, 
as  thus  distinguished  fros)  the  broker,  is  ordinarily  held  to  be  * 
general  agent  of  the  company.  *•  such  general  agent  it  is  held 
that  he  may  waive  forfeiture*  and  conditions  in  the  policy,  not- 
withstanding a  provision  therein  thst  no  *  icnt  has  sueh  power; 
that  he  nay  wive  prepayment  of  the  premium  although  the  oliey 
provides  that  it  shall  net  take  effect  until  the  premium  is  paid.* 
Mgy  on  Insurance  (vol.  2,  ee«.  360bJ  says*  »An  agent  authorized 
to  take  and  son rove  risks  ana  tc  insure  may  allow  credit.  A  general 
agent  may  waive  tho  condition  as  to  h^  «y^ent  of  the  first  premium 
and  give  credit,  even  though  the  nolicy  declares  that  the  contract 
oannot  be  modified  except  by  writing  signed  by  the  president  or 
eeeret&ry.M 

To  the  earns  effect  are  icons stte  v.  Monarch  Life  Ins.  Co..  309  111. 

App.  224,  32  M.  I.  2d  1004,  1007;  Boddov  v.  Hicks.  303  111.  App.  247, 

25  K.    E.   24  93,   *?;   and  Colfry  ▼.   **trffip.q,Ut,ih  We  iRftt   Cg,.,    320 

111.    Apo.    120. 

It  is  next  contended  that  if  Agent  Cerven  had  notice  or 
knowledge  with  reference  to  the  erlous  Illness  or  confinement 
prior  to  the  apolle  tion  of  the  insured,  the  illness  •?  confinement 
of  Wladyslaw  Bakowski  in  the  hospital  prior  to  the  application  for 
the  iseuanoe  of  the  policies  in  suestion  would  not  or  could  not  be 
notice  to  the  defendant. 

There  is  evidence  in  the  record,  though  c erven  denied  it, 
that  Cerven  hs.d  knowledge  of  the  tact  thr t  the  Insured  had  been  an 
inmate  of  a  hospital  within  two  years  prior  to  the  issuance  of  the 
policies.  On  this  disputed  question  of  fast  the  trial  court  found 
in  favor  of  the  plaintiff,  and  ve  oannot  hold  that  the  trial  court 
erred  in  so  doing* 

There  is  evidence  in  the  record  that  the  insured  could  not 
road  or  write;  that  Cerven,  the  agent  of  the  defendant  who  took  the 
applies tione,  filled  out  answers  therein  in  his  own  handwriting; 
that  instead  of  nutting  down  ths  answers  as  givsn  by  the  a.:.  1  leant 
he  undertook,  without  the  knowledge  of  the  aopl leant,  to  insert 
therein  untruthful  answers.  Cerven,  being  the  agent  of  the  defendant, 
thus  undertook  to  lnssrt  his  own  conclusions  in  ths  applications, 
Thsre  can  be  no  Question  th  t  if  the  agent  undertook  to  insert  his 
own  conclusions  vhioh  ware  different  from  the  answers  given  by  the 
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Insured,  or,  if  Agent  Gerven  at  the  time  the  applla-.  tion  for  insurance 

was  maoc,  ha  notice  and  knowledge  of  the  feats  material  to  the 

risk,  said  notice  would  fea  notice  to  the  defendant  ana  would  prevent 

It  from  Insisting  upon  ■  forfeiture,  the  court  -aid  In  the  ease  of 

Niemann  v.  eeurlty  sneflt  Ass'a.  350  111,  308,  at  page  316: 

*?he  evidence  for  an ^ellee  tended  to  show  th      ow,  at  the  time 
he  delivered  the  certificate,  itnew  she  ^ae  not  in  good  health. 
There  is  aaple  proof  in  the  record  that  the  condition  of  the  volley 
that  it  should  not  fa  into  effect  until  delivered  to  end  -signed  by 
the  insured  while  in  good  h  .slth  was  waived  by  apoellant,  and  the 
court  did  not  err  in  denying  the  action  for  an  instructed  verdict 
en  Uu  t  ground,* 

Xn  the  case  of  Hew  TEork  Life  Insurance  Oo.  v#  Chapman.  IJB  fed,  688, 

at  page  693,  the  court  sal  at 

-8etloe  to  M  a  ent  of  feats  connected  with  the  business 
which  the  agent  is  employed  to  do  Is  notice  to  his  principal. 
Knowledge  acquired  by  an  agent  when  ha  delivers  a  ooliey,  with 
authority  to  sake  delivery,  is  knowledge  of  the  company,  (^aaaa  cited.) 

In  the  case  of   Pfaenlx  Insurance  Compear  v.  Bart.  149  111, 

513,  at  page  522,  the  court  said! 

"the  cases  are  not  uniform  throughout  the  country  in 
respect  of  when  notice  to  or  knowledge  of  an  agent,  or  representa- 
tions by  him,  will  bind  the  company.  In  this  Itata,  however,  the 
decisions  are  uniform  that  notice  to  the  agent,  at  the  time  of  the 
application  for  the  insurance,  of  facts  material  to  the  risk,  is 
notice  to  the  Insurer,  and  will  prevent  it  from  insisting  upon  a 
forfeiture  for  causes  within  the  knowledge  of  the  a,  ent.  Atlantic 
Insurance  Op.  v.  ..rl^ht,  22   111.  473;  farmers  and  Herebants  Xnstlig,Qifc 
v.  Chestnut.  60  111.  116;  :pmmarcial  Ins,  Qat  v.  Xve.f,,  56  111.  40?; 
Andes  Ins.  go.  v.  Fish.  71  111.  Hfj   t.  isul  'ire  and  Marine  ins.Co. 
*.  ^Slll»   89  HI.  SH^ery^.p  t"gf  fo»  v«  Irtlt^raU,  89  111.  514; 
Union  Ins.  Oa.  v.  Ohioo.  93  111.  96;  Peraanla  Fire  Ins.  Co.  v.  Mo&eo. 
94  111.  4941  Phanly  Ins.  Co.  v.   toeks.  149  111.  513  at  319. H 

The  court  goes  on  further  to  say,  at  page  5??.: 

•It  is,  how*v»r,  insisted,  thet  by  the  terms  of  the  policy  a  waiver 
of  its  conditions  could  only  be  made  by  the  general  agent  at  Cnieage, 
and  that,  therefore,  waiver  of  the  condition  by  the  local  a^ent 
would  not  be  binding  upon  the  company,  and  that  appellee,  having 
notice  of  the  stimulation,  could  not  have  bean  misled  to  his  prejudlee 
by  the  conduct  of  Upham,  That  he  was  thus  misled,  if  the  company 
ba  now  permitted  to  insist  upon  the  non- endorsement  of  the  consent 
to  the  Layman  mortgage  as  a  o-use  of  forfeiture,  does  not,  under  the 
proof  In  this  case,  admit  of  Question." 

At  paga  524  the  court  says: 
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•The  stipulation  in  the  policy  that  the  reiver*  could  be  made  only 
by  indorsement  upon  the  ooliey  by  the  ,  eneral  a^ent  at  Chicago 
vat  inserted  for  the  leneflt  of  the  insurer,  and,  line  any  other 
clause  or  condition  of  the  policy,  night  be  valved  by  the  company. 
As  we  nave  seen,  notice  to  the  agent  of  natters  falling  within 
the  general  soooe  of  his  apparent  authority  is  notice  to  the 
principal,  and  the  eoapany  may  be  esteoped  fron  asserting  a  for- 
feiture of  the  policy  by  the  knowledge  of  its  agent  of  facts 
which  would  Justify  it  in  declaring  the  forfeiture,  which  right 
it  lias  failed  to  exercise,  but  instead  has  treated  the  policy  as 
in  force.  Here,  the  agent  of  the  company,  and  therefore  the 
eoapany,  knew  of  the  La/man  mortgage.* 

In  *  Isttuth  v.  Supreme  Tribe  Sen  Bur.  P72  111.  §41, 

at  549  it  is  said: 

*In  parsing  upon  a  similar  question  in  Provident  Life 
Assurance  Society  v.  Cannon.  SOI  111.  ?60,  we  said: •Notice 
the  Silent,  ai  the  time  of  the  up     tion  for  the  insurance,  of 
facts  material  to  the  riek  is  noti?*$  to  the  insurer,  and  will 
prevent  It  from  insisting  umem  a  forfeiture  for  causes  within 
the  knowledge  of  the  agent,   (r he nix  Ins.  Hp.  v.  Rart,  149  111. 
513;  Home  Ins.  o.  v.  Mendenhail.  154  11TT4S8. )  ^here  the 
assured  discloses  facts  to  the  agent  and  the  agent  undertakes  to 
fill  out  the  application,  and  instead  of  stating  the  facts  as 
they  are  disclosed  to  him  inserts  in  lieu  thereof  conclusions  of 
his  own,  the  insurance  company  will  not  be  permitted  to  insist 
that  the  words  of  ths  agent,  and  not  of  the  assured,  are  warranties, 
rendering  the  policy  void.  -  -  Phenlx  Ins.  Co.  v.  -■  tsckg.  149  ill, 
319;  ;oyal  neighbors  of  .^erioa  V,  Bomaa.  if?  HI.  27;  Teuton^ 
yifc  Ina.  Co..  v.  peofr,  74  111.  W.T^ 

In  the  ease  of  CoUy  v.  Metropolitan  Life  Ins.  Co.  520  111. 

app.  120,  this  court,  speaking  through  Justice  klley,  said  at  page  I2ts 

*In  H&ncook  Life  Ins.  Co.  v.   cfallah.  175  111.  £84,  an  agent 
advertised  as  'general  suent',  but  to  offset  that  fact  he  was  pro- 
hibited in  writing  from  waiving  provisions,  and  the  court  held 
that  since  he  had  power  to  solicit,  take  ep  >lle  ticne,  collect 
premiums  and  deliver  policies,  he  had  power  to  waive  *  condition 
therein.  In  Niemann  v.   ecurlty  eneflt  vsc'n.  350  111.  308,  it 
was  held  that  notice  to  the  agent  of  an  insurer,  at  the  time  an 
application  for  insurance  ie  made,  of  facts  material  to  the  risk 
is  notice  to  the  insurer  which  will  prevent  it  from  insisting  upon 
a  forfeiture  because  of  such  facts.   rhe  court  there  gave  the  Hancock 
oast  as  authority  for  the  statement  that  a  general  a^cnt  clothed 
with  power  to  solicit  insurance,  receive  and  forward  applic  tione, 
receive  and  deliver  policies  and  collect  premiums  has  power  to  waive 
regardless  of  a  provision  in  the  policy  whloh  negatived  that  sower. 
ln  *»•  Hancock  ease,  however,  at  page  290,  the  court  did  not  use 
the  term  general  agent,  but  timoly  agent,  the  same  extension  of  the 
term  used  in  the  Hancock  case  is  made  In  ths  Mousette  case.   (Mousette 
v.  Monsrda  Life  Ins.  Co..  109   111.  App.  224.)      elieve  the  rule 
which  ao  lies  In  favor  of  a  beneficiary,  where  conclusions  of  the 
agent  were  written  on  the  applic? tlon  instead  of  the  truthful  answers 
•?  the  insured  (  elssuth  v.  >unre«e  Tribe  en  Hur.  272  111.  541), 
should  with  greater  force  aooly  here  where  Mints  knew  of  Colky^ 
condition;  where  the  mediesl  examiner  ehould  have  detected  that 
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condition;  where  the  company  should  have  seen  the  contradictions 
in  tha  answers  in  the  two  policies  and  especially  since  the  Colkys 
could  not  read  or  write  snglish.  The  Hancock  ease  ao^ears  to  be 
the  leading  eaee  on  the  subject  of  an  agent1 e  power  to  waive  and 
wader  it  we  are  of  the  opinion  that  Mints  wae  empowered  to  and 
did  valve  the  pertinent  provisions  of  the  policy;  that  the  court 
properly  admitted  the  evidence  tending  to  prove  Mints'  knowledge 
and  that  olaintiff'a  instruction  number  2  was  properly  given," 

file  record  shows  that  the  doctor  who  Made  the  medical 
examination  of  the  insured  did  not  ask  any  cues tl one  of  the  insured 
at  the  tine  of  the  medical  examination,  and  th-t  the  doctor  did  not 
make  any  inquiry  of  the  Insured  when  tiie  insured  was  last  sick  or 
whether  he  had  been  in  the  hospital,   from  this  testimony  ve  can 
only  conclude  that  the  doctor  filled  out  his  report  ae  medical 
examiner  without  asking  any  questions  and,  inasmuch,  as  the  insured 
could  not  read  or  write,  the  doctor  must  have  filled  out  the  answers 
made  in  his  own  handwriting  without  asking  the  questions  to  which 
the  answers  were  given.   The  answers,  therefore,  were  the  conclusions 
of  the  medical  examiner  and  not  of  the  insured* 

Under  the  above  evidence  the  trial  court  was  Justified  in 
finding  that  the  defendant  could  not  insist  upon  a  forfeiture  of 
the  policies,  and  since  the  questions  of  fs.ot  herein  were  found 
by  the  court  in  favor  of  the  plaintiff  upon  disputed  <  uestlons  of 
fact,  we  cannot  say  tte-.t  the  trial  court  erred  in  so  holding.  The 
Judge  who  heard  the  evidence  herein  saw  and  heard  the  witnesses  for 
both  parties,  and  he  vss  In  a  better  position  to  Judge  of  their 
credibility  than  *e  can  be.  This  court  under  these  circumstances 
cannot  hold  the  trial  court  erred  in  entering  the  findings  in  favor 
of  the  plaintiffs. 

For  the  ressons  hereinabove  given,  the  Judgment  of  the 

Municipal  Court  is  affirmed, 

nffSMHUft 
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Tale  is  an  action  for  the  recovery  of  rent  for  the 
month  of  May,  1942,  amounting  to  100,       .ig  rent  under  * 
hold-over  tera  following  the  expiration  of  a  written  lease  between 
the  parties,  and  further  requested  the  oourt  to  fix  reasonable 
attorney's  fees  in  accordance  with  the  provision  of  the  lease 
attached  to  the  statement  of  claim.  Defendant  filed  his  defense. 
Thereafter  tooth  plaintiff  and  defendant  filed  th«ir  respective 
■otions,  supported  by  affidavit,  for  a  summary  judgment,  and 
upon  hearing  the  court  overruled  plaintiff's  action,  sustained 
defendant  *s  action  far  summary  judgment,  and  entered  judgment 
against  the  plaintiff  and  in  favor  of  3ef#n 'sunt,  froa  which  orders 
this  appeal  was  prosecuted. 

There  is  little,  if  any,  dispute  as  to  the  material 
facts  in  the  esse.   The  oleadinga  disclose  that  defendant  entered 
Into  ■  written  lease  with  olaintlff  for  &  oerlod  of  om   year 
froa  May  1,  1937  to  April  30,  1938,  at  a  rental  of  100  oer  month. 
Defendant  remained  in  possession  of  the  oreaises  during  the  tera 
of  the  lease,  -oaid  his  rent  regularly,  and,  thereafter,  at  the 
eaae  rental,  remained  in  the  oreaisee  until  April  30,  194?:.  Just 
prior  to  the  e* plrstlon  of  the  lease  in  the  month  of  A>ril,  1938, 
defendant  desired  to  continue  occupancy  under  a  month  to  month 
arrangement  vlth  the  privilege  of  moving  at  any  tiae,  to  which 
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plaintiff  did  not  consent.  This  is  clearly  shown  in  the  deposition 
of  the  defendant  wherein  he  <?ays  that  when  he  talked  with  plain* 
tlff^e  authorised  agent,  he  (a  ent)  "never  aaid  that  ho  would  rent 
the  store  to  me  fro*  month  to  month,*  and  that  when  defendant 
advised  the  agent  the  understanding  would  he  that  he  would  be 
renting  from  month  to  month,  he  (egent)  "shrugged  his  shoal dors 
and  went  out.  I  (defendant),  did  not  got  any  satisfaction  from 
him  *t  any  time",  when  defendant  paid  to  the  agent,  "ell,  I 
an  privileged  to  move  whenever  I  want  t©%  the  agent  "shrugged 
his  shoulders  and  walked"  out*.  He  did  not  say  "Yes"  or  "No.1 

Whore  a  tenant  under  a  lessee  for  a  year  or  years  holds 
over  after  the  expiration  of  the  term  of  the  lease,  there  being 
no  now  lease  or  agreement,  the  landlord  say,  at  his  election, 
treat  the  tenant  as  a  trespasser  and  evict  him,  or,  treat  aim 
as  a  tenant  from  year  to  year  thereafter,  upon  the  same  terms  as 
in  the  original  lease,  or  (if  those  have  been  partly  changed), 
upon  the  terms  of  the  original  lease  as  so  modified.  The  holding 
over  is  presumed  by  law  from  the  mere  continued  occupancy  by  a 
tenant  of  the  nreaieee,  in  the  absence  of  proof  of  a  new  agreement 
between  the  parties  as  to  such  occupancy.  The  election  to  treat 
the  tenant  as  a  hold-over  tenant  is  m  Ively  that  of  the  land- 

lord,  and  such  a  hold-over  tenancy  may  conceivably  exist  even 
though  contrary  to  the  tenant* s  Intention.  Ho  doubt  defendant 
doelred  a  change  of  the  tenancy  from  year  to  year  to  one  of   month 
to  month  but  hie  deeiro  or  intention  alone  would  not  be  sufficient 
to  change  the  term  of  the  tenancy.   (Clinton  ire  ^loth  Co.  v. 
Gardner.  <>P  111.  151). 

there  being  no  now  understanding  or  agreement  between 
the  parties  pertaining  to  a  change  of  the  tenancy,  the  defendant 
remained  a  tenant  from  year  to  year.   (Johnson  v.  foreman.  40  111. 
App.  456;  Batoly  v.  Mvors.  ©6  111.  App.  217. ) 
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It  therefore  follows  that  the  presumption  of  holding 
aver  which  arose  froa  the  continued  occupancy  of  the  prealses  prevails. 

Til*  record  discloses  that  the  hold-over  tenancy  would 

hate  expired  on  April  30,  1942,  and  that  defendant  tent  by  registered 

■all  to  plaintiff's  duly  authorised  a^rent,  in  ur&nance  of  section 

6  of  the  Landlord  and  Tenant  set,  the  following  notice: 

•   5029  Vast  Division  Street,  Chicago,  111. 
February  26,  194$. 
Mr.  T,  P.  Oster 
Bear  Mr.  ©ster j 

This  is  to  notify  you  that  I  will  vacate  «tor*  occupied 
fey  me  as  drug  store  at  5920  tfaft  division  street  on  or  before 
April  30,  1942. 

Seepectfully, 

A.  C.  Sehennua.  * 

Chapter  80,  section  5  of  the  Illinois  Revised  Statu tea, 

1041  (Landlord  and  Tenant),  provides: 

•NOtlGl  fO  f  EXNX1IA'.  ,  3   In 

all  oasea  of  tenancy  frosi  year  to  year,  sixty  days1  notice  in  writing 
shall  be  sufficient  to  terminate  the  tenancy  at  the  end  of  the  year. 
The  notice  any  be  given  at  any  tine  within  four  months  preceding 
the  last  sixty  days  of  the  year.9 

There  can  be  no  question  froa  the  pleadings  that  the  notice  was  sent 
within  the  time  Drescrlbed  by  statute,  and  It  is  admitted  by  plaintiff 
that  he  received  the  same  through  his  duly  authorized  agent.  .Plaintiff 
contends,  flret,  that  the  notion  was  not  sufficient  in  substance  end 
in  fora  and  was  not  in  coapllanee  with  section  5  of  the  act;  and# 
aecond,  that  the  notice  waa  not  served  in  the  aanner  required  by  law. 

Upon  an  examination  of  the  notice  we  find  that  it  slaply 
informed  the  plaintiff  that  the  defendant  would  vacate  the  premises 
on  or  before  Aorll  30,  1942,  and  says  nothing  in  reference  to  termin- 
ating the  tenancy.  It  only  conveyed  the  information  to  the  landlord 
that  the  tenant  intended  to  vacate.  This  notice  did,  net  terminate 
the  tenancy,  and  in  the  event  the  landlord  had  re-rented  the  preaisea, 
it  would  not  protect  the  landlord  from  liability  to  the  tenant  in 
daaagas  should  the  tenant  have  taken  the  position  that  he  did  not 
intend  to  terminate  the  tenancy. 


5 


|  ?» 


n  ■  ■  me  *  i 


M 


r  3$  fat 


4 

To  effect  the  termination  of  &  lease  or   &  tenancy  the 
notice  suet  he  eo  certain  that  it  cannot  he  reasonably  misunderstood. 
(52  Aa.  Jur.,  sec.  §95#  p.  837.)  the  notice  to  cult  le  technical 
end  ie  veil  understood.  It  fixes  the  tiao  at  which  a  tenant  is 
bound  to  nuit,  and  the  landlord  has  the  right  to  enter  at  a  time  at 
whieh  the  rent  terminates,  the  rights  of  both  parties  are  fixed  by 
it  and  are  dependent  upon  it,  the  tenancy  is  *detef»ined*  by 
each  notice  properly  given  by  either  party.  (Currier  v.  ff&rkcr.  2 
aray  (Mass.)  cited  with  aooroval  in  Agbens  v.  sley.  §7  «.  Va.  580.) 
The  tenant's  liability  for  rent  continues  until  he  puts  an  end  to 
the  estate  by  proper  notice,  whether  he  continues  to  occupy  the 
premises  or  not.  (I  ashburn,  eal  Property,  see.  807.) 

Therefore  the  notice  vise  insufficient  in  substance,  and 
did  not  ooaply  with  section  5  of  the  Landlord  and  Tenant  act,  as 
it  failed  to  inform  plaintiff  of  defendant's  intention  to  terminate 
the  tenancy.  Holding,  as  ve  do,  that  the  notice  was  not  in  compliance 
with  the  act,  it  therefore  beeoaes  unnecessary  to  consider  the 
question  of  service, 

far  the  reasons  hereinabove  ^iven,  we  feel  that  the  court 
erred  in  its  refusal  to  grant  Plaintiff's  motion  for  a  Judgment 
against  the  defendant. 

the  Judgment  is  reversed  and  the  cause  remanded  to  the 
trial  court  with  directions  to  enter  Ju«%iaent  in  favor  of  the  ^Iain- 
tiff  and  agsinst  the  defendant  for  the  rent  for  the  month  of  May, 
194£,  in  the  sua  of  flOO  and  to  determine  the  ouestton  of  reasonable 
attorney's  fsee  to  be  allowed  to  plaintiff. 

HETER3E©  AN©  RFMAKDK9  tflTH  CIREQTIOMS. 

BBR1CE,  P.J.  AMD  KH  .Y,  J.  CCHOHm. 
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IN  THE  MATTER  Of  THE  ESTATE  OV 
LUCZAN  S.  WILLIAMS,  deceased. 


PHILIP  3.  ALIEN,  fxeeutor  of  the 
Will  of  L8CIAN  i.   J      ,  Deceased, 
THOMAS  HART  FISHER,  and  NORMAN 
C^AW?ORDt 


Appellants, 


T. 


V. 


LUCILE  8.  WILTIAMS,  OKEfr     .  WILLIAMS  ) 
and  LUC  I  AN  MARSHALL  WILLIAMS, 

Respondents  -  Appellees.  ) 

324I.A.  584' 

ML    JUSTICE  LU?E   BEL  I  *t?RT, 
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After  hearing  the  heirs  end  legatees  under  the  will  of 
Luelan  E.  Lillians,  Deceased,  the  Probate  Court  found  the  estate 
had  been  full/  administered  as  to  all  assets  collected  snd  Inventoried 
by  the  executor,  within  nine  months  after  Issuance  of  letters,   fees 
for  the  executor  and  his  attorneys  were  fixed,  disbursements  of  the 
funds  la  the  hands  2f  the  executor  was  ordered,  and  the  executor 
was  discharged.  On  apoes!  to  the  Circuit  Court,  the  order  of  the 
Probate  Court  was  af fined,  and  this  appeal  followed. 

The  last  will  and  testament  cf  deceased  was  filed  in  the 
Probate  Court  of  Cook  County  on  January  26,  1941,  and  Philip  8* 
Allen  was  duly  appointed  exeoutor  thereof.  On  April  23,  1941  an 
inventory  of  all  the  real  and  personal  property  of  said  estate  was 
filed,  and  approved  on  April  24,  1941.   On  the  oetitlon  af  ths  executor 
an  order  was  entered  ex,  parte  on  Hovenbsr  28,  1941,  giving  leave  to 
the  executor  to  institute  suit  In  the  Circuit  Court  of  Cook  County 
against  the  benefielarlee  under  the  will  of  Luolan  s%  Lillians, 
the  Chicago  Title  and  Trust  Cenoany,  ana  others,  to  oonstrue  the 
will  of  John  M.  wiiiians,  who  was  the  grandfather  of  the  decedent, 
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and  for  discovery  sad  an  accounting  of  the  moneys  due  therefrom  te 
th«  decedent's  estate.  A  complaint  was  filed,  in  >urtuance  to  said 
order,  in  the  Circuit  Court  of  Cook  County.  The  record  Indicates 
that  this  was  against  the  wishes  of  the  beneficiaries  under  the 
will  of  Lttelan  K«  *illiaas,  deceased,  and  they,  by  their  attorneys, 
filed  notions  te  strike  the  complaint  and  te  dismiss  the  suit,  on 
January  5,  1942,  on  petition  of  Chester  3.  Williams,  one  of  the 
beneficiaries  under  the  will  of  Laden  .  .illiaws,  an  order  was 
entered  in  the  Probate  Court  vacating  the  order  of  November  26,  1941 
vhieh  authorised  the  construction  «n~  accounting  suit.  On  June  9, 
1942,  in  the  Circuit  Court  proceedings,  on  motion  of  defendants,  the 
complaint  was  di sale sed  and  leave  was  granted  to  the  executor  to 
file  an  amended  complaint,  fhe  amended  complaint  was  never  filed  and 
on  March  £2,  194S  the  Circuit  Court,  on  motion  of  aefendante,  dismissed 
the  cause  at  plaintiff's  costs, 

the  record  discloses  that  the  executor  commenced  ancillary 
administration  proceedings  in  the  state  of  Minnesota  for  the  purooaa 
of  administering  the  l/70th  undivided  interest  owned  by  decedent  in 
the  Blwabik  mine  located  in  the  itate  of  Minnesota,  and,  in  addition 
thereto,  it  was  alleged  in  his  complaint  that  decedent  owned  an 
interest  in  certain  so-called  tlmberlands  la  Minnesota,  Allen  was 
appointed  as  ancillary  administrator  in  Minnesota*  Objections  were 
filed  to  his  appointment,  by  Chester  3,  Williams,   fhe  objections  were 
overruled,  and  from  the  order  overruling  the  objections  an  appeal 
was  taken  to  the  District  Court  of  the  State  of  Minnesota.   Qu 
District  Court,  on  M&reh  10,  1943,  entered  lte  order  removing  Allen 
me   executor  of  the  Estate  of  Lucian  Edward  till lams,  deceased,  la 
the  State  of  Minnesota.   From  this  order  an  aopeal  was  taken  by  the 
executor,  to  the  Supreme  Court  of  Minnesota,  where  on  March  17,  1944, 
the  order  was  affirmed. 
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©a  June  30,  1942,  the  beneficiaries  filed  their  oetitlon 
la  the  Probate  Court  of  Cook  County  alleging  therein  that  all 
claims  against  the  estate  were  settled  and  satisfied,  except  Federal 
Estate  and  Illinois  Inheritance  taxes  and  the  unpaid  costs 
administration.   It  vas  further  alleged  that  the  beneficiaries 
vera  willing  to  become  responsible  for  the  payment  of  such  taxes 
and  requested  that  an  order  be  entered  upon  the  executor  to  file  hie 
final  account  and  report.  On  the  ease  lay*  the  court  entered  an 
order  wherein  it  recited  that  the  claims  of  the  Collector  of  internal 
Revenue  had  been  paid,  that  the  assignees  of  all  other  claims  had 
consented  to  the  eatief action  of  such  claiae,  and  thi  ih«  ■  •laias 
had  been  satisfied  of  record;  that  the  two  beneficiaries  under  the  will 
of  Luoisn  K.  Williams,  other  than  the  residuary  legatees,  had  filed 
aooearances  and  waived  notice  of  the  hearing  upon  the  final  account 
of  the  executor,  and  that  the  residuary  legatees  had  caused  a  deposit 
to  be  aade  of  an  aaount  believed  to  be  sufficient  for  the  payment  of 
Illinois  Inheritance  taxes;  that  more  than  sixteen  months  had  elapsed 
since  tne  Issuance  of  lettere  testamentary;  and  the  order  directed 
Allen,  as  executor,  to  file  his  final  account  and  report  within 
thirty  days  from  the  date  of  the  order.  On  August  5,  1042,  the  axeeutor 
filed  a  "first  current  account  and  report*  instead  of  a  final  account 
and  report  as  directed  by  the  court  on  June  30,  1942,  Beneficiaries 
filed  objections  and  answers  to  the  account  and  report.   The  matter 
oaae  on  for  hearing  and  on  November  27,  1942,  the  Probate  Court  entered 
an  order  wherein  it  found  that  the  executor  had  collected  all  of  the 
personal  property  listed  in  the  inventory  which  had  been  filed  within 
nine  months  after  the  issuance  of  the  letters;  and  that  all  clalas 
filed  in  eald  estate  ->rtor  to  the  exr>ir-  tloa  of  nine  months  after  the 
issuance  of  letters  testamentary  had  been  allowed  and  said  clalas 
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were  satisfied  of  record;  thst   the  turn  of  #8150  had  been  deposited 
with  the  County  Treasurer  of  Cosk  County,  Illinois,  as  a  deposit  to 
apply  In  payment  of  the  inheritance  tax.   the  order  directed  thst  the 
account  and  report  styled  "flret  account  and  report*,  filed  by  the 
executor  on  august  5,  1942,  stand  as  a  final  account  and  report,  and 
it  further  found  that  the  reel  and  personal  estate  of  Luc Ian   . 
Williams,  deeeased,  had  been  fully  administered.  It  then  directed 
the  payment  of  certain  costs  and  expenses  of  administration  and 
fixed  the  fees  of  the  executor  and  his  attorneys  and  directed  the 
payment  thereof.  It  directed  the  executor  to  oay  the  balance  of 
moneys  in  his  hands  to  the  Collector  of  Internal  Bevenue  at  Ohio  ago 
tc  be  applied  on  account  of  the  Federal  Estate  tax.  It  than  concluded 
that  the  exeoutor  make  the  payments  as  hereinabove  set  forth,  file 
his  Teachers  and  reeelote  for  the  same  within  ten  days  from  the  date 
of  the  order,  and,  man   the  filing  of  Touchers  and  receipts,  the 
exeoutor  be  discharged  and  the  estate  be  declared  fully  settled  aad 
closed.  From  this  order  the  executor  and  his  attorneys  prayed  an 
appeal  to  the  Circuit  o©urt  of  Cook  County. 

The  Circuit  Court  after  a  full  hearing  entered  ite  order 
on  June  £3,  1943,  wherein  it  made  substantially  the  same  findings  as 
vera  recited  in  the  order  of  the  Probate  Court  of  November  27,  1942. 

The  exeoutor  claims  that  the  estate  should  not  have  been 
closed  because  the  Illinois  Inheritance  taxes  had  not  been  determined 
and  paid;  that  the  Federal  ;  state  taxes  were  still  to  be  determined 
and  paid}  that  there  were  certain  ancillary  proceedings  necessary  in 
Minnesota;  and  that  it  was  necessary  to  determine,  adjudicate  and  pay 
and  otherwise  dispose  of  certain  claims  filed  subsequent  to  the 
expiration  of  the  nine  months'  period;  end  that  it  was  necessary  to 
determine  and  pay  the  costs  of  administration,  including  the  sxecutor's 
f see  and  fees  of  his  attorneys* 
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ffcon  hewing  in  the  Circuit  Court  it  was  shown  that  the 
beneficiaries  under  the  wtXX   of  the  decedent  with  their  own  funds 
ha«l  paid  all  claims  against  the  estate  exeeot  the  Illinois 
Inheritance  tar  and  Federal  Estate  tax;  that  a  deposit  ha«5  been 
made  by  the  beneficiaries  with  the  Jounty  Treasurer  to  cover  the 
Illinois  Inheritance  tax,  and  the  executor  was  directed  to  apply 
the  bs- lance  if  the  money  in  his  hands,  after  payment  of  expenses 
of  administration,  toward  the  -iaysnsnt  of  the  Federal  ^sts-te  tax; 
that  payment  of  the  balance  of  the  federal  -state  tax  was  provided 
for  through  the  assets  of  the  Luclle  s.  Williams  trust. 

The  executor  and  his  attorneys  el&lmed  fees  in  the  Probate 
and  Circuit  Courts.  Both  courts  allowed  the  executor  ,£19.£1  for 
his  fees,  and  allowed  to  the  executor  for  the  payment  to  hie 
attorneys  Thomas  H.  Fisher  and  Norman  Crawford  the  sum  of  £19.21, 

e  have  examined  the  evidence  taken  on  the  hearing  in  the 
Circuit  Court,  together  with  the  ftwanti  and  exhibits  which  wera 
admitted  in  evidence,  and   from  such  examination  find  that  tlui  Illinois 
Inheritance  tax  had  been  satisfactorily  taken  care  of  by  the  beneficiaries 
under  the  will,  from  their  personal  funds;  that  they  had  deposited 
the  sum  of  £2150  with  the  County  Treasurer  for  the  payment  of  the 
same;  that  likewise  the  Federal  I  state  tax  e&n  be  collected  from  the 
assets  which  are  not  subject  to  administration  by  the  executor  in 
this  estate,  and  the  balance  in  the  hands  of  the  executor  after  the 
payment  of  costs,  etc.,  was  ordered  to  be  paid  toward  the  oayment 
of  said  Federal  -state  tax, 

ince  oral  argument,  additional  authorities  have  beam 
submitted  and  a  response  was  filed  thereto  by  appellants,  wherein 
appellants  contended  that  no  protection  is  afforded  to  Allen,  the 
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executor,  against  his  oersonel  liability  for  the  payment  of  the 
Federal  taxes  when  finally  assessed.  The  sMer  appealed  fron 
directed  the  distribution  of  the  halanoe  remaining  in  the  hands  of 
the  executor,  after  oayment  of  expenses  of  administration,  to  the 
Collector  of  Internal  Avenue  to  apply  an  the  federal  Estate  tax* 
In  addition  thereto,  there  are  ample  assets  in  th<*  Lucile  3. 
Williams  trust  vhich,  by  the  provisions  of  the  Federal  Reserve  law, 
are  subject  to  a  lien  for  the  unoaid  ;rederal  Estate  taxes  or  the 
balanoe  thereof  vhich  may  be  due  after  deduction  of  the  payment  of 
the  amount  in  the  hands  of  the  executor  as  was  ordered  by  the  court, 
(  ;ec,  811  (c)  end  827  (a),  Title  26,  S.   .  0.  A.)  It  necessarily 
follows  thst  there  would  be  no  personal  liability  to  alien  in 
respect  of  the  said  Federal  Vstste  tax. 

It  is  strenously  contended  by  counsel  for  appellant  that 
because  the  executor  had  instituted"  ancillary  arocp     t   in  the 
State  of  'Jirmeeota  the  domiciliary  administration  should  not  be 
closed  until  the  ancillary  oroeeedlngs  were  terminated,   *ith  this 
contention  we  e«.nnot  agree*  the  only  interest  of  the  decedent  in 
Minnesota  was  an  undivided  i/?oth  lntsre?t  in  the  Blwnbik  Mine, 
vhich  was  an  Interest  in  real  estate.  The  executor  had  no  right  or 
title  in  ar   to  the  decedent's  real  estate  in  the  State  of  Minnesota 
or  the  Income  therefrom.   (In  ftn  Estate  of  Ba&er.  -315  111.  App.  266 j 
Peoh  v.  l.andphere.  238  111.  ao*».  567.)  This  rule  is  not  only  the 
rule  in  Illinois  but  in  Minnesota  as  well.   (In  3o  Honofce's  Estate. 
212  Minn.  407,  4  N.  'tf.  (£d)  363).   The  rule  that  it  is  the  duty  of 
the  ancillary  executor  to  turn  over  the  balanoe  in  his  hands,  after 
paying  all  claims  in  his  Jurisdiction,  to  the  domiciliary  executor, 
applies  only  to  personal  property  or  to  proceeds  of  the  sale  thereof. 
(Kelly  v.  Cyer.  369  111.  46.)   An  executor  has  no  right  or  title  in 
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or  to  decedent's  real  estate  ir  the  lnoome  therefrom  except  a  power 
to  subject  It  to  sale  for  the  payment  of  debts  in  the  manne     vided 
by  statute.   ( Mward  v.  Borah.  361  111.  134,  and  eases  cited. }   There 
is  no  evidence  in  the  record  which  showed  that  the  estate  of  Lucian 
.   illiams  had  any  Interest  In  the  corous  of  the  Lueile  6.  TiHiaae 
trust.  Robert  L.  Burch,  who  was  called  as  a  witness  on  behalf  of 
the  executor,  and  whose  testimony  wee  not  challenged,  testified 
that  he  was  assistant  trust  officer  of  the  Chicago  Title  and  Trust 
Company;  that  the  trust  created  by  the  will  of  John  K.  'llTiams, 
grandfather  of  the  decedent  Lucian  .   illiams,  was  assigned  to  him 
for  administration  and  that  he  had  ©cministered  that  trust  and  had 
been  responsible  for  it;  that  he  was  familiar  with  the  Blwabik  mine 
in  Minnesota  and  the  income  therefrom,  and  that  ;>rior  to  his  death 
Lucian  .   illiams  was  the  recipient  of  substantial  income  from 
the  two  eources  above  mentioned,  which  oaesed  through  the  Chieagc 
Title  ana  Trust  Company  as  trustee  under  ths  John  M.   illiams  will. 
The  witness  then  stated  that  Lucian  .   imams  received  approximately 
:65O0  a  year  as  follows:   B3000  from  the  Chle&g-o  Title  an*  Trust 
Company  as  trustee  under  the  will  of  John  i«  illi&ma,  and  3SO0  a 
year  from  the  Minnesota  mine.   The  court  then  asked  this  question 
of  Witness  Burch:   *£id  the  decedent  have  any  income  from  these  two 
soureee  due  him  at  the  time  of  his  death?*  to  which  the  witness 
answered,  "No,  sir."  Mr.  Fisher,  cne  of  the  appellant*,  then  asked 
the  witness:   "You  mean  undistributed  income  put  uo  in  your  hands 
or  the  hands  of  Mr.  Pettibone  at  the  time  of  the  decedent's  death? 
Han't  there?"  The  witness  answered,  "Ho," 

This  evidence  clearly  indicates  that  there  was  no  accumulated 
income  from  the  trust  due  Lucian  t.  Williams  upon  the  date  of  his  death* 
It  therefore  necessarily  follows  th;-t  there  was  no  personal  estate  to 
be  administered  in  the  State  of  Minnesota.   The  ancillary  proceedings 
by  the  executor  as  to  the  fraetional  intereet  In  the  real  aetata 
located  in  Minnesota  were  unnecessary  and  futile. 
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Aa  to  counsel*?;  contention  th>  l   the  estate  cannot  be  closed 
as  It  would  be  necessary  to  determine  an-'   JuU  te  end  pay  or 
otherwise  dispose  of  claims  filed  sftsr  the  er  lr^;tlm  of  the  nine- 
months '  oeriod  In  which  cl&lme  s      be  filed  before  the  estate  is 
closed,  ve  must  disagree,   The  estate  eouis  be  closed  irrespective 
of  claims  that  were  filed  subsequent  to  the  exoiration  of  the  nine- 
monthe1  oeriod,  as  such  creditors  of  the  estate  oen  only  be  considered 
aa  to  assets  -which  might  be  inventoried  r.fter  tne  expirmtlta  of  said 
nine-months1  oerlod,  and  the  record  fmilfl  to  disclose  any  assets  of 
the  decedent  to  be  subserviently  administered,   (fourf  linger  v.  Arnold, 
329  111.  93;  Horner,  Probate  Practice      st-.tee  (Cons.  4th  ed.,  Vol. 
1,  sec.  419,  p.  444);  111.  *•¥.  State.  1945,  ch.  3,  sec.  323  and 
oh.  3,  gee.  356.) 

Aa  the  order  appealed  from  provided  for  the  payment  of  costs 
of  administration  with  executor's  fees  and  fees  of  his  attorney, 
there  was  no  legal  necessity  that  there  be  any  further  edminlstrstion 
of  the  estate,  and  the  trial  court  was  correct  in  holding  that  the 
estate  was  properly  elo«ed  by  the  order  of  the  Probate  Oourt.   fhe 
executor  and  his  attorneys  comolaln  ->f  the  fact  th&t  they  were  allowed 
no  more  than  219.21  <»aeh.   The  ocrsonal  >r-  *rty  of  this?  estate  which 
came  to  the  hands  of  the  executor  ©mounted  to  3653.43,  and  he  also 
received  a  few  articles  of  personalty  uoon  which  no  value  wm  -laced 
In  the  Inventory,  a  considerable  number  of  hour©  of  service  was 
rendered  by  the  executor  and  hie  attorney,  but  much  of  this  service 
seems  to  have  resulted  in  no  advantage  to  the  estate,  and  much  of  it 
the  record  Indicates  was  futile.  Under  the?e  circumstances  we  must 
take  into  consideration  the  amount  of      -rsonnl  estate,  which  is 
the  only  prooerty  which  the  executor  and  his  attorneys  really 
administered.   The  record  shows  the  sum  of  300  was  paid  to  the 
attorneye  who  represented  the  executor  prior  to  his  representation  by 
his  present  lawyers.   :>uch  payment,  together  with  the  sums  allowed 
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to  the  executor  and  his  p^s«nt  attorneys  totals  £738.42,  ^ttorneye 

cannot  embark  upon  speculative  lawsuits  for  an  estate  ana  then 

expect  to  bo  paid  for  such  eervvea  when  such  suits  are  ietermined 

to  bo  unfounded  and  without  merit.  In  &   proceeding  ending  In  the 

Probate  Court  attorney's  fees  should  be  allowed  commensurate  with 

the  actual  services  rendered  which  were  necessary  to  an  orderly  and 

prompt  closing  of  the  estate  anr1  the  nroteotlsn  of  its  assets. 

Services  which  are  not  rendered  in  eeoerd&nee  with  these  arinei^les 

should  not  be  considered  in  fixing  the  fees  to  be  allowed,  full 

consideration  should  be  given  to  the  size  of  the  estate  and  the 

services  rendered  which  were  actually  necessary  with  reference  to 

the  proper  handling  of  the  estate,  The  amount  involved  in  this  estate 

being  only  3653.4$,  we  cannot  say  that  the  738,42  allowed  to  the 

executor  end  hie  attorneys  for  handling  the  estate  is  too  low.   1st 

record  indicates  that  all  the  inventoried  assets  that  were  collectible 

having  been  collected  by  the  executor,  and  the  distribution  of  all 

those  assets  having  been  provided  for  bj  the  order  of  the  Circuit 

Court,  there  was  nothing  more  remaining  to  be  done,  therefore,  the 

court^s  order  in  declaring  the  estate  Is  be  closed  was  a  proper  one. 

Appellants  contend  that  the  intervention  by  the  beneficiaries 

in  the  Probate  Court  of  Cook  County  was  irregular  and  that  they  became 

liable  as  executors  d£  son  tort.   It  i«  true  that  they  made  no  atteapt 

to  remove  the  executor  as  was  done  in  the  ancillary  proceedings.   he 

Probate  Court  having  permitted  their  intervention  with  full  knowledge* 

we  cannot  say  he  abused  his  discretion  under  the  circumstances  of 

this  ease.  There  is  no  merit  In  this  contention.   There  are  other 

ooints  raised,  but  in  view  of  our  holding  we  deem  it  unnecessary  to 

pass  upon  the  same. 

¥e  consider  that  the  evidence  oresented  to  the  court  amply 

justified  it  in  affirming  the  order  of  the  Probate  Court  closing  the 

eetate  and  fixing  the  fees  at  the  sums  above  stated* 

The  Judgment  of  the  Circuit  Court  is  affirmed, 

arHMfe 

BCHIE,  P.J.  At»C  KILEX,  J.  CGMCwK.        __, 
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THE  PEOPLE  OP  THE  STATE  OP  ILLIROI    ,       ) 

)  EUaOR  TO 

Def endant  in  Error,  \ 

V. 

RIDGEWAY.  D?m   COMPANY,  a  corporation, 

)  COOK  COuTITX* 

Plaintiff  In  Srrer.         ) 


U    JUSTICE  LUPX  MLXYSBSB  f       108  OF  THE  COURT. 

Defendant  Ridgewsy  Drug  Company,  a  corporation,  was 
charged  with  violation  of  eection  2  of  chapter  91  of  an  Act  to 
Regulate  the  Practice  of  Pharmacy  (111.  Rgv«  State,  1941). 
Defendant  waived  a  Jury  and  entered  a  plea  of  not  guilty.  The 
cause  was  tried  by  the  court,  resulting  in  a  finding  of  guilty* 
Motions  for  new  trial  and  in  arrest  of  judgment  were  denied  and 
overruled  and  Judgment  entered  on  the  finding,  from  which  this 
cause  comes  here  on  a  writ  of  error. 

The  information  alleged  that  defendant  on  August  2,  1942, 
as  owner  and  proprietor  of  a  drug  store  and  oharroacy,  "unlawfully 
and  knowingly  allowed  its  employee  one  Virginia  stoyas,  who  was 
not  then  and  there  a  registered  pharmacist  nor   registered  as  an 
assistant  pharmacist,  nor  a  registered  apprenticed  pharmacist  under 
the  immediate  supervision  of  a  registered  pharmacist  *  *  *  to 
dispense  and  sell  at  retail  two  one-ounce  tins  of  rochelle  ©alts 
(U3P)  and  a  box  of  twelve  Bayer  tablets  of  emplrln  (USP)  *  *  * 
IH  violation  of  chapter  91,  section  2  of  en  act  to  regulate  the 

practice  of  pharmacy." 

Section  37(2),  chap.  II,  111.  Rev.  Stats.  1941,  provides: 

"That  it  shall  ba  unlawful  for  the  proprietor  of  any 
drug  store  or  pharmacy  to  allow  any  person  in  his  employ,  except 
a  registered  pharmacist  or  registered  assistant  pharmacist,  to 
compound,  recommend,  dispense,  or  sell  at  retail,  drugs,  medio inas 
or  poisons,  or  except  an  apprentice  under  the  immediate  supervision 
of  a  registered  pharmacist  as  hereinafter  provided*" 
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It  then  provides  a  fine  for  violation  thereof .  It  is  urged  on 
behalf  of  defendant  that  all  sections  of  the  set  uoon  tbe  same  subject 
ahould  be  read  and  construed  together,  and  s^vued  that  section  36(1) 
ehould  be  considered  In  determining  and  arriving  at  a  true  interpre- 
tation of  the  act  in  cuestion  in  order  to  ascertain  the  object  and 
purpose  of  the  enactment.  With  this  contention  we  agree.  As  was 
said  in  the  ease  of  Illinois  Central  W.  ft.  Oo.  v.  Chicago.  B.  &  H. 
H,  Co..  122  111,  473,  at  p.  481? 

"The  principle  is  well  recognized  that  a  statute  should 
be  construed  in  such  a  manner  thst  all  its  parts  will  not  only  be 

consistent  with  each  other,  but  that  every  provision  thereof  shall 
be  given  its  proper  effect,  so  that  nothing  in  the  act  will  appear 
to  be  superfluous  or  redundant." 

In  the  ascertainment  of  the  meaning  of  a  statute,  it  is  well  to 

keep  in  view  the  rules  of  interpretation  which  should  control*   The 

Intention  muet  be  sought  in  the  words;  and  courts  have  no  ri&ht  to 

suppose  that  the  legislature  intended  anything  different  than  the 

natural  import  of  the  words  used,  ^hen  a  statute  needs  construction, 

every  part  of  it  muet  be  considered,  so  that  the  whole  may  harmonsiej 

for  it  is  never  to  be  presumed  that  the  legislature  Intended  any 

portion  to  be  without  meaning.   (%ay  v.  Way.  64  111.  406.)  The 

construction  of  a  statute  should  be  made  of  all  parts  together,  and 

not  solely  by  a  particular  clause  or  section  thereof,  in  order  to 

determine  the  object  and  purpose  of  the  enactment,  and  should  be  so 

construed  if  possible  that  the  whole  enactment  may  stand  and  every 

part  may  have  force  and  meaning,   (-rl^ht  ft  Sons  v.  Cleveland.  C.  C. 

&   St.  L.  Ry.  Co..  169  111.  App,  246.) 

Section  36(1)  of  the  act  provides: 

■  «  •  •  Nothing  herein  contained  shall  apply  to  or  in  any  manner 
interfere  with  the  oractlce  of  any  ohysiclan  or  prevent  him  from 
suoplylng  to  his  patients  such  articles  as  may  seem  to  him  proper, 
or  with  the  exclusive  wholesale  business  of  any  wholesale  druggist, 
provided,  further,  that  nothing  contained  in  this  act  shall  apply 
to  the  sale  of  patent  or  proprietary  preparations  and  remedies 
which  do  not  contain  oolua  or  coca  leaves,  or  any  compound,  manu- 
facture, salt,  derivative  or  preparations  thereof  when  sold  in 
the  original  and  unbroken  packages  only.* 
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Upon  earefully  examining  section  36  we  find  that  It  is  permissible 
under  the  act  for  any  person  to  sell  a  patent  or  proprietary 
preparation  and  remedy  which  does  not  contain  opium  or  eoea  leaves 
or  any  compound,  manufacture,  salt,  derivative  or  preparation  thereof, 
when  sold  in  original  or  unbroken  packages, 

But  aspirin  and  roohelle  salts  do  not  contain  ooium  or 
eoea  leaves  and  are  neither  compound,  manufacture,  salt,  derivative 
or  preparation  thereof  is  a  matter  of  common  knowledge*  whether 
they  are  mentioned  in  any  publication  or  not  is  of  no  import  in 
this  ease,  Bayer* s  aspirin  Is  as  much  a  proprietary  product  as 
Morton1 s  salt,  Proprietary  medicines  are  described  as  those 
"prepared,  out  up  and  marked  and  ready  for  use  by  the  public  «*> 
soon  as  they  leave  the  hands  of  the  manufacturer.  They  are  in 
packages  or  bottles,  are  labeled  with  the  name,  and  are  accompanied 
with  wrappers  containing  directions  for  their  use  and  the  conditions 
for  which  they  are  claimed  to  be  specifics.*  (?eoole  v.  Hoaer. 
176  111.  App.  62B, )  There  is  no  evidence  in  the  record  that  People's 
exhibits  1,  2  and  3  contain  "opium  or  coca  leaves  or  any  compound, 
manufacture,  salt,  derivative  or  preparation*  of  either  opium  or 
coca  leaves,  which  are  the  drugs  against  which  both  the  present  and 
original  statutes  were  directed, 

An  examination  of  the  oharmaey  act  will  show  that  it  had 
in  view  two  objects.  One  of  these  is  to  prohibit  the  compounding 
of  medicine  and  the  «ale  of  the  fame  as  thus  compounded,  unless  such 
compounding  and  sale  shall  be  made  by  a  registered  pharmacist.   The 
other  object  was  to  forbid  the  sale  of  patent  or  proprietary  premar- 
atione  and  remedies  which  contain  opium  or  eoea  leaves,  or  any  compound, 
manufacture,  salt,  derivative,  or  oreparatlons  from  ooium  or  coca 
leaves.  It  did  not  contemplate  prohibiting  the  sale  of  patent  and 
proprietary  medioinee  and  domestic  remedies  by  persons  other  than 
registered  oharmacists,  when  they  were  sold  in  original  and  unbroken 
packages. 
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As  was  said  In  the  ease  of  Stats  v.  Donald eon.  41  Minn,  ?4, 

••Mow,  the  manifest  purpose  of  the  act  was  to  protect 
the  oublie  against  the  mistakes  and  Ignorance  of  Incompetent  and 
unskilled  persons  in  the  preparation  and  sale  of  drugs  and  medicines. 

*  *  *  This  Is  the  expressed  object  of  the  general  provisions  of 
this  act.  They  all  look  to  the  protection  of  the  health  and  lives 

of  the  public  by  restricting  the  business  of  preparing  and  dispensing 
or  selling  drugs  and  medicines  to  those  who  have  the  requisite 
knowledge  and  skill  on  the  subject,  *  *  * 

"Nov,  it  is  a  Blatter  of  common  knowledge  that  what  are 
called  •patent1  or   'proprietary1  medicines  are  prepared  ready  far 
immediate  use  b  the  publlo,  out  un  In  packages  or  battles  labeled 
with  the  name,  and  accompanied  with  wrappers  containing  directions 
for  their  use,  and  the  conditions  for  which  they  are  specifics.  *  *  * 
there  is  nothing  that  calls  into  use  any  skill  or  science  on  the  part 
of  the  one  who  sells  them.  One  man  can  do  it  just  as  well  as  another, 

*  *  *»  The  fact  that  the  seller  Is  a  pharmacist,  of  itself,  furnishes 
no  protection  to  the  public*  •  •  •  merely  to  limit  their  sale  to 
pharmacists  would  furnish  no  protection  to  the  public,  without  some 
further  regulation  as  to  inspection  or  analysis  that  would  tend  to 
exclude  from  sale  these  ths>t  might  be  injurious  to  heeltft,  or  some- 
thing requiring  pharmacists  to  exercise  their  skill  and  scienee  in 

determining  the  ouallty  and  properties  of  such  as  they  sold.  If  we 
turn  to  our  statute  we  find  an  entire  absence  of  any  such  provisions. 

*  *  *  Had  the  act  made  pharmacists  responsible  for  their  quality, 
this  might  have  had  some  tendency  to  protect  the  oubliCi  * 


• 


There  is  no  provision  or  regulation  in  the  pharmacy  act  of  this  state 
reoulring  an  inspection  or  analysis  or  something  to  be  done  requiring 
pharmacists  to  exercise  their  skill  and  science  in  determining  the 
quality  and  properties  of  such  patent  or  proprietary  medicines  when 
sold  in  original  and  unbroken  packages, 

We  must,  therefore,  necessarily  hold  that  there  was  no 
violation  of  the  act  in  the  sale  of  csnlrin  or  rcchelle  salts,  as 
the  s©me  did  not  fall  within  the  prohibition  of  the  act. 

We  have  considered  the  various  other  points  raised  and  have 
examined  the  authorities  submitted  by  the  respective  parties  in 
thslr  briefs  but  find  therein  no  contradiction  of  our  conclusions 
herein  stated. 

For  the  reasons  hereinabove  given,  the  finding  and 
judgment  of  the  trial  court  is  reversed, 

JVB3MENT  REVERSED. 
,  P.J.  AND  HUES.  J.  COKCUR, 
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3]   3      F  CHIC 400,    a  Municipal 
Corner  tion, 

Defendant  -  Appellee. 


a  on  sotm* 

i,  JUS 

This  Is  an  eeti  erty  damage      ig  out  of  the 

North  abash  Avenue  bridge  InproveiBent,  In  Chicago,  which  began 
in  1930  ana  was  eonpleted  in  1031.  the  case  was  tried  three  tines. 
In  1938  a  Jury  disagreed,  in  1939  t  jury  gsvc  verdiet  for  the  city, 
but  a  new  trial  was  granted  and  this  court  denied  lesve  to  appeal 
fron  the  order  granting  a  new  trl-*.l.   (4117<\  ■  r\ :       ,  1940).  This 
a pnnftS  is  by  plaintiffs  fro*  a  jttdgneat  entered  June  8,  1942  on 
a  verdlet  against  thea, 

the  property,  subject  of  this  suit,  is  a  four  story  aad 
basenent  brick  building  located  at  the  northwest  corner  if  abash 
and  Austin  (Hubbard  Street)  Avenues  in  Chicago,  and  was  at  the  time 
of  the  daaage  eoaolained  of  designed,  e  ui  :  kI  and  used  for  comsteroial 
cold  storage  busine?*.  The  building  let  rectangular  in  shape  with 
a  frontage  of  100  feet  an  abasfe  Avenue  and  50  feet  on  Austin  venue 
and  extends  to  the  east-vest  alley  no   th  of  Austin  venua.     .  :--a 
Avenue  is  66  feet  wide,  Austin  Avenue  ie  7<  feet  vide,  and  the  alley 
18  feet  vide.  The  first  street  north  of  Austin  is  Illinois  itreet, 
next  Grand  Avenue,  The  first  en^  last  street  south  by  fore  the 
Chicago  ilver  is  Kinale,  and  between  it  and  the  ^lver  lies  the  right 
of  way  and  tracks  of  the  Chicago  *  Worth  astern  "allroad,   efore 
the  Improvement  in  cuestion,  the*e  streets  and  the  alley  vera  at  the 
cane  grade  as  tfafeash  Vrenue;  -.•    I  latter  rtub-ended  at  the  ?outh 

line  of  Kinsie  Street  and  ewtende^  about  a  nils  north  of  Austin 
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Avenue  where  It  rnerped  Into  Kush  street.  There  «ar«  no  street  ear 
tracks  on  tfabash  Avenue  vhieh,  alon    \intlff*s  orooeipty,  had  a 
38  foot  roadway  and  a  14  foot  sidewalk  raised  6  feet  above  the 
street  level.  In  1930  olaintiffs1  building  known  as  •<!*,  was  one 
of  8  warehouses  operated  by  the  Moaarc     rlgeratlng  Company. 

Trial  mi  had  on  seven  eounte  of  the  twelve  count  amended 
complaint,  five  counts  ere  stricken  on  laintlffs*  notion.   The 
substance  of  the  seven  counts  is  th?t  the  City,  pursuant  to  the 
-abash  Avenue  Bridge  1  so  rov  assent  ordinance,  and  as  an  accommodation 
to  the  Chicago  &  Northwestern  silroed,  built  the  superstructure 
of  the  Bridge  at  suoh  an  elevation  that  It  passed  Plaintiffs*  property 
1?  feet  above  the  normal  grade  at  abash  Avenue;  that  the  north 
asnroaeh  ease  to  grade  at  Orand  Avenue  instead  of  at  Austin  Avenue 
by  reason  of  the  aeeoismodatien;  that  to      rt  the  suoer structure, 

abash  Avenue,  Austin  Avenue,  the  alley  rmf%rv^   to  and  other 
surrounding  streets  vere  Invaded  and  excavated"  for  supports  for  the 
superstructure,  and  the  normal  levels  of  abash  and  Austin  avenues  and 
the  alley  disturbed;  that  the  pi el n tiffs  relied  uron,  as  vas  their 
right,  the  City*s  maintenance  ©f  the  streets  and  alley  at  their 
normal  level;  that  as  a  result  <st   the  change  of  the  levels  of  abash 
and  Austin  Avenues  and  the  alley,  and  the  placing  of  supports  for 
the  superstructure  In  abash  Avenue,  the:  City  interfered  with  plain- 
tiffs1 right  to  egress  and  Ingress  and  rendered  its  property  in- 
accessible to  and  fro«  other  parte  of  the  City;  that  as  a  result  of 
the  foregoing  ehaagee  in  the  streets,  the  supports  and  the  super- 
structure, and  the  oonstr  fotion  of  a  concrete  stairway  leading  from 
the  west  side  of  the  upoer  level  to  the  north  sidewalk  of  Austin 
Avenue,  plaintiffs'  normal  efficient  loading  facilities  have  been 
interfered  with  and  their  right  to  light  and  air  violated;  that  by 
res  son  of  the  excavation  of  the  streets  and  alley  and  the  digging  of 
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tranche©  end  e&lsaons  In  abash  Avenue,  the  lateral  support  for 

slntiffe1  property  m  weakened  and  the  foundation  and  building 
caused  to  lean  and  *ettle,  with  the  consequent  dejsage  to  its  exterior 
and  lntarlor;  that  as  a  result  of  the  damage  the     *rty  is  unfit 
for  its  bast  use  and  its  value  greatly  depreciated;  and  that  the 
iaorovement  was  without  plaintiffs*  consent  and  no  ooapens&tlon 
paid  thaw  and  thair  damage  WM  $200,660. 

The  eviaenee  for  plaintiff  shows  that  before  the  improvement 
the  property  was  located  in  a  w«  rehousing  district  in  which  food 
products  were  the  orincloal  merchandise.  The  refrigeration  for 
the  building  was  piped  frosi  a  refrigerating  pysteai  in  another  building* 
The  normal  bu*  ir     ---antlee  brought  trucks  carrying  merchandise 
for  storage  or  to  carry  fro«  storage,  which  were  backed  against  the 

abash  and  Austin  Avenue  curbs,  where  the  merchandise  was  unloaded 
and  hand-trucked  into  the  building  through  a  6  or  ?  foot  vide  door 
on  Wabash  Avenue  near  the  alley,  Tracks  a*M  unloaded  through  a 
&  foot  wide  alley  doorway  several  feet  west  of  the  east  building  line, 
the  sill  of  whloh  was  4£  inches  above  the  alley  level,  these 
procedures  were  reversed  for  loading  merchandise  on  to  the  trucks. 
An  eleetrie  elevator  was  operated  in  the  northeast  corner  of  the 
building,  its  south  gate  about  even  with  the  north  side  at  the 

abaeh  Avenue  door  and  its  west  gate  about  even  with  the  east  aide 
of  the  alley  door,  the  merchandise  was  checked  and  weighed  on 
the  first  floor  end  carried  by  the  ele^     to  storage  space  in  the 
upper  floors.  The  customary  merchandise  stored  was  perishable 
goods,  nuts,  figs,  raisins,  eheeee,  apples  and  eggs. 

This  appeal  was  taken  to  the  Supreme  Court,  where,  before 
being  transferred  here  (Kane  v.  (?itv  of  Chicago.  384  111.  361), 
that  court  decided  th  t  this  was  a  ooaaon  law  action  for  daaagee 
and  thttt  the  olalntlffe  were  not  entitled  to  compensation  on  the 
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theory  th*t  the  ridge  improvement  vas  an  additional  servitude 
uoon  their  fee  to  the  center  of  Wabash  avenue  for  *hlch  they  were 
entitled  to  compensation.   That  decision  disposes  of  ell  oolnts 
urged  by  plaintiffs  based  on  the  theory  th*,t  part  of  tta  property 
was  taken. 

there  Is  no  merit  te  olalntiffs*  contention  that  they  are 
entitled  to  damages  for  the  Interruption  of  their  business  by  the 
excavation  of  the  street*  and  alley.  Osgood  v.  City  ot   Chicago. 
154  111.  194.  In  City  of  Chioe^o  v.  Koff.  341  111.  &20,  relied  on 
by  plaintiffs,  part  of  the  oroperty  was  taken  and  a  different  rule 
was  applied. 

Plaintiffs  urge  that  the  Terdict  is  clearly  against  the 
weight  of  the  evidence.  In  ».n  aetlon  of  thlt  kind,  the  true  measure 
of  damages  is  the  difference  between  the  fair,  cash  market  value  of 
the  property  unaf feeted  by  the  improvement  and  thAt  value  affected 
by  the  improvement,  and  benefits  may  be  set  off  against  damages. 
department  of  Public  'orks^  v.  Mc Bride.  338  111.  347.  Benefits 
flowing  directly  from  a  public  vork,  although  common  to  the  neighbor- 
hood, say  be  considered.  Qsaftegan  v.  Union  Elevated  ft.  ft.  Co..  2WJ 
111.  £61.  Assuming,  therefore,  that  certain  damages  to  the  property 
are  not  disputed  in  the  evidence,  that  alone  would  not  entitle 
plaintiffs  to  a  recovery. 

The  several  elements  of  damage  claimed  by  plalntiffe 
generally  arise  out  of  the  excavations  in  the  streets  and  alley  to 
accommodate  the  declining  upper  level,  the  digging  of  caissons  and 
trenehes  to  support  the  oillars  holding  the  superstructure,  and  the 
construction  of  the  superstructure  against  the  building;  and  those 
resulting  from  ths  completed  improvement*  *e  shall  consider  those 
in  a  somewhat  reversed  order  for  oonvenlenee  sake.  In  the  latter 
division  srre  the  elaims  of  interference  vlth  previously  established 
efficient  practices  of  loading  and  unloading  trucks  serving  the 
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warehouse,  interference  with  egreee  and  ingress  and  with  the 
accessibility  of  the      rty  to  other  parts  of  Chicago,  and 
obstruction  of  light  and  air.  In  the  first  division  are  the  various 
aspects  of  damage  te  the  nhyaleal  pfflawtf. 

We  shall  first  consider  the  elements  of  damage  attributed 
to  the  completed  improvement.  The  nature  of  the  business  required, 
and  the  evidence  shows, that  In  the  building  involved,  the  doors, 
except  those  used  in  leading  and  unloading,  and  windows  are  boarded 
up.  While  the  superstructure  and  the  stairway  darkened  the  sidewalks 
of  Wabash  Avenue  end  some  if  Austin  Avenue  respectively,  the  Jury 
may  have  believed  that  whatever  damage  was  suffered  in  this  respect 
was  neutralised  by  the  benefits  from  the  covering  which  the  super- 
structure afforded  the  *abash  Avenue  sidewalk,  since  there  was 
evidence  that  another  Monarch  building  had  such  a  covering  and  that 
modern  warehouse  loading  facilities  are  recessed. 

After  the  improvement,  because  of  a  retaining  wall  at  the 
north  line  of  Illinois  Street,  it  was  necessary  for  traffic  bound 
north  of  Illinois  Street  on  abash  Avenue  lower  level  to  go  one  block 
east  to  ftush  Street  or  west  to  state  street,  this  la  a  basis  for 
the  claim  th&t  there  was  damage  to  ingress  and  egress  and  accessibility. 
We  believe  that,  since  the  retaining  wall  was  at  the  north  side  of 
Illinois  Street,  plaintiff a1  damages  were  not  special  as  they  might 
have  been  bad  they  been  deprived  of  the  Illinois  street  outlet.   It  is 
our  view  that  plaintiffs1  damages  in  this  respect  were  the  same  as 
the  rest  of  thepublic  wh©  might  care  to  go  north  on  the  lower  Wabash 
level.  C.  Hacker  Co.  v.  City  of  Jollet.  at  al..  196  111.  App.  416; 
City  of  rest  St.  Louis  v.  o'Flran.  110  111.  200;  ftmfri  *•  PliWU 
201  111.  275;  Malleable  Iron  Co.  v.  Pa«-k  Cegmlaalancra.  £63  111.  44«; 
HIU  v.  jiftfflflf.  209  111.  398.  There  was,  therefore,  no  error  in  the 
exclusion  of  testimony  for  laintiffs  pertaining  to  this  claim. 
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furthermore,  though  ths  >rldge  carried  traffic  north  ©a  the  upper 
level  psst  nlaintlffa*  nro^erty  to  ©ran*  Avenue,  this  did  not 
detract  from  the  value  of  the  property  because  ebash  Avenue  prior 
to  the  improvement  stub-ended  at  Kin?i*  street,  and  offered  no  way 
over  the  river,  and  State  street  ana  the  lower  level  of  Michigan 
Avenue  serve  traffic  to  and  from  the  loop  as  formerly.  The  miliars 
in  the  intersection  of  Austin  and  '  abaeh  Avenues  and  the  two  foot 
gradual  change  of  grade  in  the  latter  since  the  improvement,  could 
be  considered  mere  inconveniences  by  the  Jury  under  the  facts  here. 

the  ^abaeh  Avenue  Bridge  was  constructed  northwesterly 
across  the  Hiver  to  the  north  bank,  thence  in  a  northeasterly 
direction  to  Grand  Avenue  where  the  Bridge  approach  came  to  grade. 
In  order  to  maintain  a  lower  level  for  abash  Avenue  the  normal 
street  grade  was  depressed  and  as  a  result  the  roadway  is  62  inches 
below  sidewalk  level  at  the  northeast  <sorn«r  and  Bt  inches  below 
sidewalk  level  at  the  southeast  corner  of  olaintlffs*  property;  and 
the  alley  is  60  inches  below  the  level  of  the  sidewalk  at  the  west 
side  of  Wsbaeh  Avenue,  and  at  the  west  end  of  tha-uroperty  £7  inches 
below  its  foraer  level.  The  new  grade  in  the  alley  places  the  sill 
of  the  alley  door  87  inches  Instead  of  4  inches  ©bove  the  alley  level. 
So  far  as  losing  and  unloading  facilities  are  concerned,  we  believe 
the  Jury  could  find  that  neither  the  change  in  grade  at  Austin  Avenue, 
nor  the  construction  of  the  stairway  affect  substantially  the  value 
of  olaintiffs*  property.  Any  merchandise  loaded  or  unloaded  there 
was  hand  trucked  about  100  feet  to  or  from  the  Wabash  Avenue  door. 
The  evidence  of  orevlous  trucking  at  this  point,  moreover,  was  not 
convincing.  At  tike  alley,  according  to  the  evidence,  there  was 
damage  because  here  previously  ths  floors  of  trucks  and  sill  of  ths 
alley  door  were  about  flush  and  now  a  lift  of  45  Inches  or  an 
equivalent  lowering  is  necessary.  On  Wabash  Avenue,  formerly  trucks 
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were  unloaded  by  lowering  merchandise  36  Inches  fro*  the  42  inch 
truck  floors  t©  the  sidewalk  6  inches  above  street  level  tfr  18  inches 
to  a  hand  truck.  After  the  Improvement  the  ©Idwalks  near  the  north 
end  of  the  property  were  20  inches  higher  than  the  truck  floors  and 
at  tne  south  end  15  Inches  lover,  thus  at  the  north  merchandise  had 
to  be  lifted  £0  inches  and  at  the  south  lowered  IS  inches  to  the 
sidewalk.  Between  these  extremes  were  varying  levels,  with  the  ideal 
42  Inch  sidewalk  level  sufficient  only  for  two  trucks.  It  is  plain 
that  since  only  4  to  S  trucks  could  be  serviced  simultaneously  before 
the  improvement,  the  greater  differences  have  not  substantially 
affected  the  unloading  practice,  especially  when  we  consider  that  what 
disadvantages  or  advantages  existed  in  unloading  were  set  off  by 
advantages  or  disadvantages  in  loading,  furthermore,  the  Jury  may 
have  considered  that  loading  or  unloading  in  the  alley  was  less 
convenient  than  at  abash  Avenue  and  that  when  there  was  room  on 

abash  Avenue,  the  alley  would  not  be  used,  there  would  act  be  room 
at  Wabash  Avenue,  however,  only  when  all  space  there  was  occupied  and 
4  to  6  trucks  were  being  loaded  or   unloaded.  The  Inference  suggests 
itself,  therefore,  that  with  4  to  6  trucks  being  loaded  or  unloaded 
at  Wabash  Avenue  •  having  in  mind  the  abash  Avenue  door,  the  alley 
door  and  the  location  of  the  elevator  •  there  was  little,  if  any, 
opportunity  for  efficient  loading  or  unloading  in  the  alley*   fa* 
evidence  shows  th&t  modern  warehouses  have  loading  platforms  recessed 
in  the  building  at  the  level  of  truck  floors.  Before  the  improvement, 
the  lev-el  of  the  sill  of  the  Wabash  Avenue  door  was  18  inches  abovs 
sidewalk  level.  To  offset  the  necessity  of  lifting  merchandise  or 
hand  trucks  the  18  Inches,  a  loading  dock  was  ussd.  It  was  a  woodsn 
platform  18  inches  high,  6  or  8  feet  wide  and  SO  feet  long  with  sides 
sloped  to  obviate  a  step.  It  Is  claimed  that  the  pillars  in  the 
center  of  Wabash  Avenue  affected  the  maneuverability  of  trucks  in 
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loading  and  unloading,  The  pillars  art  36  feat  apart  north  and 
aouth  and  at  lesst  the  width  of  the  allay  east  of  the  sidewalk  edge. 
*•  think  the  Jury  could  properly  find  that  there  were  no  daetages 
suffered  by  plaintiff?  on  thle  eeare. 

We  turn  to  the  alleged  elements  of  damage  which  af fee tad 
the  physical  property  and  its  use.  The  evidence  is  that  plaintiffs* 
predecessor",  Kspert,  ourehaeed  the  orooorty  in  1925  for  75,000  and 
spent  slrea.le  sane  rehabilitating  and  converting  it  for  oeld 
storage  purposes.  Plaintiffs'  experts  estimated  the  value  of  the 
land  and  building  in  1930  "unaffected  by  the  improvement*  at 
#120,000,  5116,000  and  §110,000,  with  the  building  valued  near 
#40,000;  and  its  age  then  at  about  36  or  3?  years.  Testimony  for 
plaintiffs  also  was  that  before  the  improvement  the  building  was 
in  sound  condition,  its  walls  and  columns  plumb,  its  structure 
sound  and,  except  for  superficial  creeks  in  exterlcr  walls,  they 
and  the  interior  were  in  good  condition,  the  experts  testified  that 
following  the  improvement  the  south  and  east  walls  leaned  south 
and  eaat  respectively  out  of  r>lumb;  that  the  roof  pulled  away  from 
the  west  and  north  walls;  that  the  west  wall  leans*  east;  that  walls 
and  columns  were  out  of  plumb,  joists  wrenched  from  their  setting  and 
that  floors  were  out  of  level;  and  that  structural  craeks  were  made 
in  exterior  walls.  This  damage  was  attributed  to  the  digging  in 
-abash  Avenue  of  nine  caissons  5  feet  wide  and  60  to  100  feet  deem, 
on  which  were  laid  concrete  girders  in  trenches  dug  10  to  IS  feet 
deep  -  2  feet  below  the  foundations  of  the  building  -  and  6  to  7 
feet  wide  which  supported  the  miliars  holding  the  superetruoture. 
The  excavation  and  digging,  they  said*  caused  the  soft  sandy  loam 
to  slip  laterally,  weakening  and  undermining  the  foundations  of 
plaintiff e1  building.  There  was  testimony  for  the  City  that  In  1924 


I 


$  t i  •  ba& 

•jfcf  •* 

- 


:.'•.  i     ■       ' 


XHML 


» 


■ 


' 

: 

• 

to*    CL' 

ftftjtft 

«t 

ertsmrr*  at  « 

T    «»    ?    tfi»    •    ?:■ 

.S«U'/t>» 

IM«J    \i-r.  a 

ISV#v    fO.Z  ^ 

>J  )nl/<[2a<i*Jta 

*2*I   <..    J    ;«    7 J 10   Ml' 

\  i  t,      \-   1     I 


t*  *jtft 


• 

the  floors  sagged,  the  building  visile  vers  cracked,  sills  were  not 
level  soft  the  building  nosoarea*  to  be  overloaded;  that  in  1934 
the  building  leaned  west,  ae  a  result  of  the  excavation,  below 
foundations  of  alaintiffs1  building,  for  the  construction  of  the 
next  building  westj  that  In  1934  the  interior  Joists,  columns  and 
floors  shoved  overloading  and  the  west  wall  did  not  lean  east; 
and  that  the  building  in  1930  was  more  than  fifty  years  old,  which  was 
beyond  Its  eeonoale  life.  These  contrarieties  repaired  the  Jury's 
appraisal  of  the  credibility  of  the  witnesses.  The  witnesses  for 
plaintiffs  say  thsy  saw  on1     rline  cracks  in  exterior  walls  before 
the  improvement,  but  Witness  Hoe,  who  said  there  were  no  structural 
cracks,  then  admitted,  upon  being  shown  a  photograph  of  the  building 
before  the  Improvement  clearly  showing  structural  cracks,  that  there 
were  S  or  4  structural  cracks  in  the  valla  on  the  street  and  alley 
sides.  The  testimony  of  witness  Kaplan,  for  the  City,  as  to  the 
condition  of  the  building  in  1924,  was  weakened  by  the  f«ct  that 
Eepert,  thereafter,  rehabilitated  the  building.  The  testimony  of 

itnees  G* Donovan,  for  the  City,  as  to  the  age  of  the  building  -  so 
far  as  based  on  conversations  with  others  -  should  have  been  stricken. 
From  his  testimony,  however,  that  the  City  Building  Seoerde  did  not 
disclose  when  the  building  was  built  end  that  the  records  began  in 
1879,  an  inference  of  age  was  drawable.  His  testimony  of  condition 
of  the  building  before  the  improvement  was  not  convincing,  but  hie 
testimony  of  what  he  found  in  1934  and  Just  before  the  trial  was. 
The  claimed  damage  to  the  building  appears  to  be  shout  30,000. 

The  City  mTfered  and  the  court  admitted  in  evidence  photo- 
static copies  of  two  letters  from  the  City  Building  Department  to 
the  Monarch  Refrigerating  Company  In  August  1929  and  May  1930,  based 
upnn  written  reports  of  building  Inspectors,  not  available  as 
witnssses,  which  carry  the  implication  of  overloading,  these  letters 
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were  self-serving  and  should  not  have  been  admitted.   City  of  Chicago 
v»  r<tte~t.  H?  Hl«  A©^»  4^7»   l*int,lff8»  witness  Kuehl,  *hc  exsuslned 
the  pi aaal  If  for  an  Insurance  coosany  in  1<?£9,  said  he  made  no 
inspection  or  incuiry  for  overloading.  Harris,  superintendent  of  the 
building,  said  that  prior  to  1930,  merchandise  was  loaded  250  pounds 
per   square  foot  on  the  first  floor,  185  on  the  second,  and  150  on 
the  third  and  fourth.  OVPonovan  said  allowable  loads  were  only  175 
pounds  per  square  foot  and  that  two  weeks  before  the  trial  he  saw 
sggs  piled  at  the  rate  of  250  'funds  per  square  foot.  Harris  testified 
that  the  aaaare  to  the  structure  resulting  from  the  excavation  etc., 
rendered  the  building  difficult  to  maintain  as  a  oald  storage  warehouse 
beeeaee  of  the  air  seepage,  causing  condensation  and  fluctuation  of 
temperature;  th  t  since  1930  no  figs,  ftppla*  or  dry  food  were  stored, 
and  that  since  1952  no  perishables  had  been  stored  because  of  the 
humidity  and  that  business  had  dropped  off  about  SO  percent.  Q4eonovaa 
testified  that  in  1934  he  saw  the  first  floor  stored  with  apples  and 
cheese;  the  seeond  with  aooles,  raisins,  figs  and  cheese;  the  third 
with  apples  and  -n  the  fourth  with  apoles  and  bear.  There  was  no 
rebuttal  on  this  point. 

Plaintiffs  argue  that  there  were  no  benefits  accruing  to  its 
property  by  virtue  of  the  Improvement  and,  that  since  the  evidence 
shows  certain  damage,  the  verdict  is  unjustified.  It  ooints  to  its 
loss  ot   business  following  the  Improvement.  There  woe  evidence  that 
the  City  Produce  Market  which  was  previously  located  across  the  River 
from  the  area  of  the  improvement  had  been  moved  to  make  way  for  the 

Her  rive  improvement.   The  City  argues  that  if  business  fell  off, 
this  removal  is  responsible.  Plaintiffs  argued  that  the  lack  of 
new  building  la  the  vleinity  indicated  that  no  benefits  accrued.  The 
City  answered  that  that  is  no  fair  criterion,  because  the  real  estate 
depression  commencing  in  1930,  and  the  war  which  followed,  were 
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responsible  for  the  lack  of  building.   It  argues  that  the  improved 
loading  facilities  because  of  the  cover;  creation  of  new  frontage 
uoon  the  upper  abash  avenue  level,  with  opportunity  for  offices  and 
display  rooas;  and  the  resurrection  of  the  property  from  oblivion 
were  benefits  which  far  outweighed  any  damage.  The  City  argues 
that  the  building  by  It?  nature  was  not  highly  adaptable  to  the  use 
claimed;  and  that  its  age,  absence  of  switch  traek  and  its  antiquated 
loading  facilities  militated  against  the  use.  Its  contention  is  that 
the  building  had  outlived  its  economic  existence;  thet  it  was  net  fit 
for  the  high  use  claimed  by  plaintiffs;  that  the  improvement  did  not 
Interfere  with  the  limited  use  as  evidenced  by  ©•  Donovan's  testimony; 
and  that  the  eneflts  accrued  to  the  land  for  future  development.  Its 
experts  estimated  an  Increased  value  of  10,00*  to  the  land;  and  that 
the  building  had  only  nominal  value  before  the  improvement  and  should 
be  torn  down  and  replaced  by  a  modern  seven  story  and  basement  warehouse 
building  suitable  to  exploit  the  benefits.  Plaintiffs  refer  us  to 
Boulevard  bridge  Bank  v.  City  of  Chicago.  304  111.  Aop.  190  to  minimize 
the  claim  of  benefits  from  the  upper  level.  In  that  case  the  court 
said  that  the  cost  of  remodeling  to  conform  would  be  prohibitive.  In 
the  instant  ease  the  Jury  may  have  believed  it  was  not  a  question  of 
remodeling,  but  of  rebuilding* 

the  jury  heard  the  testimony,  saw  the  witnesses  and  observed 
photographs  of  the  building  before,  during  and  after  the  Improvement 
and  heard  the  range  of  estimated  values  in  1930  -  from  t 120,000 
(S80,000  for  land  and  $40#000  for  building)  to  *  55,  000  for  the  land 
and  nothing  for  the  building.   It  viewed  the  premises  before  its 
deliberation.  We  esnnot  cay  that  its  verdict  ^as  not  Justified.  We 
have  read  the  eases  eited  by  plaintiffs  involving  damages  to  other 
properties  affected  by  the  Bridge  improvement,  and  found  each  oase 
distinguishable  from  the  instant  oase. 
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There  were  errors  committed  In  the  treatment  of  testimony, 
e  have  referred  to  two  instances.  The  trial  court  admitted  evidence 
of  benefits  accruing  to  property  south  of  the  Chicago  River  as  a 
result  of  the  acker  Drive  improvement.   In  assigning  error  plain- 
tiffs rely  upon  Pity  of  East  St.  Louis  v.  Yogel.  ??6  111.  490, 
To  suoport  the  ruling  the  City  relies  on  Metropolitan  fell road  Co. 
*•  wMtt.  16«  Bka*  57*.  Neither  case  controls, 
was  not  relevant,  especially  here  where  there  was  such  a  vide 
difference  between  the  improvements  an3  the  oirousstanoec  surrounding 
the  City.  I.  «  X.  ».  ft,  v.  Freeman.  £10  111.  270.  «e  do  not 
consider  the  errors,  under  the  circumstances  of  the  ease,  grievous, 

fhe  court  refused  to  five  certain  instructions  offered 
by  plaintiff  with  reference  to  lateral  support.  It  fave  another 
instruction  covering  the  joint  and  also  one  covering  the  question 
of  damages  resulting  from  the  excavation.   $•  think  there  was  no 
error  committed  in  Instructing  the  jury, 

we  have  considered  all  th  t  we  deem  necessary  to  a 
decision  in  this  case,  for  the  reasons  given  the  judgment  is  affirmed* 

JUOSMEIIT  ArFHtNEB. 
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STANDARD  DISCOUNT  CO*,    INC. ,  ) 


I 

METROPOLITAN  LIFE  INSURANCE      ) 
COMPANY,  a  corporation,         ' 


Appellee,      > 


L\ 


APPEAL  PROM  MUNICIPAL  COURT 
OF  CHICAGO. 


Appellant. 


32  4I.AJ  5  8 

MR,  PRESIDING  JUSTICE  NIEMEYER  DELI      THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  for  $274.70  and  coste 
entered  against  it  upon  an  insurance  ^oliey  issued  upon  the 
life  of  Alice  Jackson,  who  died  May  15,  1943,  in  which  her 
husband,  David  l.  Jackson,  was  named  as  beneficiary. 

Three  days  after  the  death  of  the  insured  the  beneficiary 
assigned  all  of  his  right,  title  and  interest  in  and  to  the 
proceeds  of  the  policy  to  plaintiff,  a  corporation  engaged  in 
the  business  of  making  loans  to  undertakers  for  funerals  con- 
ducted by  them.  It  is  not  a  national  bank,  state  bank  or 
trust  company*  Proper  notice  was  given  to  the  defendant  but 
it  refused  to  recognize  the  assignment.  The"  sole  question 
involved  on  the  appeal  is  the  validity  of  the  following 
provision  of  the  policy:   "Assignability— This  policy  may  be 
assigned  to  any  national  bank,  state  bank,  or  trust  oompany, 
but  any  assignment  or  pledge  of  this  policy  or  of  any  of  its 
benefits  to  an  assignee  other  than  one  of  the  foregoing  shall 
be  void."  This  question,  in  relation  to  a  policy  issued  by 
defendant  providing  that  "Any  assignment  or  pledge  of  this 
Policy  or  of  any  of  its  benefits  shall  be  void,"  has  been 
decided  adversely  to  defendant  by  this  court  in  Standard 
Discount  Co.   v«  Metropolitan  Life  lns»  Co.,  321  111.  App. 
220,  and  Morticians'  Acceptance  Co.  v.  ^etrspiailtan  Life  Ins.  Co.. 
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321  111*  App.  277;  and  by  the  3upreme  court  in  the  recent 
case  of  Lain  v,  Metropolitan  Life  Ing.  Co..  Docket  No*  23145, 
Our  opinion  has  been  delayed  until  the  deolsion  in  the  latter 
case. 

The  judgment  is  affirmed, 

AFFIRMED. 

Matchett  and  O'Connor^  JJ.,  concur. 
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GREAT  NORTHERN  STORE  FIX1  ) 

liPGU   C0«,   a  corporation,  ) 

Appellee,    } 


v. 


MAURICE  M.  LAMM, 


Appellant* 


APPEAL  FROM  MUNICIPAL  COURT 
Of  CHICAGO. 


:,     -,,    =,   =,  h:  ! 
MR*   PRESIDING  JUSTICE  NIEMEYiLR  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant  aopealg  from  an  erd*r  denying  hi"  second  amended 
petition  to  vacate  or  open  up  a  judgment  toy  confession  entered 
against  him  upon  his  promissory  note  for  $1,500,  payable  in 
monthly  installments  of  £500  each  on  the  first  day  of  each  and 
every  month  commencing  November  1,  1943, 

Defendant  had  paid  the  first  installment  of  $500,  and  the 
judgment  (1, 142*50)  covered  the  unpaid  principal  of  11,000, 
interest  ^10,  and  attorney rs  fees  £132,50,,  The  note  was  given 
for  the  balance  of  the  purchase  price  of  c  rtaln  store  fixtures 
which  the  plaintiff,  payee  of  the  note,  was  to  build  and  install 
in  defendants  clothing  store  at  a  total  cost  of  3,000#  The 
petition  alleged  certain  defects  in  the  fixtures  and  breach  of 
warranty,  with  consequent  damage  to  defendant  in  excess  of  the 
unpaid  balance  on  the  note,  which  defendant  sought  to  set  up 
by  ray  of  recoupment  in  extinction  of  plaintiff's  claim*  A 
second  defense  was  that  the  note  had  been  delivered  "to  the 
plaintiff  conditionally  only,  as  security  for  payment  of  the 
contract  price  when  the  same  a  all  become  due  upon  the  proper 
fulfilment  of  the  said  contract,"  and  that  "It  was  expressly 
stipulated  and  agreed  between  the  plaintiff  and  the  defendant 
at  the  time  of  the  <3eliv-  ry  of  the  said  note  that  trie  same  should 
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not  toe  valid  and  should  not  toe  exercised,  put  in  circulation 
or  confessed  upon  except  upon  the  full,  faithful,  proper 
and  complete  performance  of  the  terms  of  the  said  contract 
toy  the  plaintiff,"  and  that  the  confession  of  the  Judgment 
was  in  violation  of  and  a  toreach  ©f  the  conditions  upon 
which  the  note  was  delivered.  Defendant  contends  that  the 
trial  court  denied  hie  petition  solely  upon  the  ground  that  the 
defense  submitted  was  a  set-off  or  counterclaim  and  that  a  judg- 
ment toy  confession  could  not  be  opened  up  to  permit  a  defense 
of  that  nature,  and  his  original  brief  is  devoted  exclusively 
to  drawing  a  distinction  between  recoupment  and  set-off  or  counter- 
claim where  a  defendant  seeks  a  recovery  upon  matters  not  connected 
with  the  subject  matter  of  the  judgment  or  seeks  affirmative 
relief  in  excess  of  the  amount  claimed  toy  the  plaintiff  in  respect 
to  the  subject  matter  of  the  judgment. 

After  defendant1 a  brief  was  filed  this  court  handed  down 
its  decision  in  3tate  Bank  of  Blue  Island  v,  Kott?  323  111*  App, 
27,  which  authorized  the  opening  up  of  judgments  toy  confession 
to  permit  the  defendant  to  interpose  a  counterclaim,  Plaintiff 
accepted  this  decision  as  controlling  the  point  urged  by  defen- 
dant and  devoted  its  brief  to  supporting  the  judgment  of  the 
trial  court  by  attacking  defendant's  petition  as  failing  to  set 
up  a  meritorious  defense,  first  on  the  around  that  defendant's 
right  of  action  for  the  alleged  toreach  of  warranty  and  the 
damage  resulting  therefrom  was  controlled  toy  sections  49  and 
69  of  the  Uniform  Sales  Act  (111*  Re*,  Stat,  1943,  chap.  121  l/2, 
pars*  49  and  69)  and  defendant  did  not  bring  his  claim  within 
their  provisions,  and  secondly,  that  the  petition  failed  to 
set  up  a  conditional  delivery  of  the  note.  Section  49  provides 
that  "»•.  if,  after  acceptance  of  the  goods,  the  "buyer  fail 
to  give  notice  to  the  seller  of  the  breach  of  any  promise  or 
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warranty  within  a  reasonable  time  after  the  buyer  knovs,  or  ought 
to  know  of  suoh  breach,  the  seller  shall  not  be  liable 
therefor,"  Section  69  relates  to  the  damages  recoverable.  The 
alleged  defects  are  set  up  in  sub-paragraphs,  deKignated 
4(a)  through  4(h),  The  petition  alleges  that  "Immediately 
following  installation  of  the  said  fixtures8  petitioner  notified 
the  plaintiff  of  the  breaches  of  warranty  listed  in  sub-pars* 
4(a)  to  4(h)  inclusive?  that  the  items  under  4(g)  and  4(h),  being 
a  cracked  and  broken  panel  in  one  of  the  cases,  and  a  streaked 
and  spotted  mirror,  "the  silvering  having  become  detached  from 
the  glass, "  did  not  become  noticeable  until  on  or  about  April 
10*  1944,  and  that  defendant  immediately  thereafter  notified 
the  plaintiff  by  his  amended  petition,  filed  April  14,  1944., 

Plaintiff  concedes  that  the  petition  sufficiently  alleges 
some  breaches  of  warranty,  but  insists  that  the  use  of  the  word 
"immediately | "  in  connection  with  notice  to  the  plaintiff  upon 
discovery  of  the  alleged  breach  of  warranty,  is  merely  a  conclusion 
of  the  pleader,  and  cites  in  support  of  its  contention  Krone  Die, 
Casting  Oo.  v#  Do-Ray  Lamp  Co,.  297  111*  App,  602^  wherein  a 
plaintiff,  setting  up  breach  of  warranties  as  to  good?  which  It 
had  accepted,  alleged:  "Counter-plaintiff  alleges  that  as  soon  as 
it  was  informed  by  its  jobbers  and  distributors  of  the  situation 
concerning  the  clamps  and  started  receiving  returns  of  said  clamps, 
it  notified  the  counter-defendant  of  the  facts  alleged  herein," 
The  court  there  stated  that  upon  proper  motion  a  party  alleging 
breach  of  warranty  should  state  with  a  reasonable  degree  of 
certainty  the  time  when  he  learned  of  the  alleged  breach  and  the 
approximate  time  thereafter  when  he  gave  notice*  But  the  court 
also  held  (615)  that  such  objection  could  not  be  reached  by 
general  motion,  but  should  be  specific.  In  our  opinion  the  allega- 
tion of  the  petition  is  sufficiently  definite  to  entitle  defendant 
to  an  opportunity  to  be  heard  upon  the  merits,  particularly  where 
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the  Judgment  need  not  be  vacated  tout  merely  opened  up  to  permit 
a  defense*  The  damages  claimed  by  defendant  as  the  result  of 
the  alleged  breaches  of  warranty  are  general  damages;  namely 
difference  In  value  between  the  fixtures  furnished  and  those 
contracted  for,  which  are  permissible  under  seetion  69,  and  need, 
not  be  alleged  with  greater  particularity. 

As  to  the  second  defense,  that  is,  conditional  delivery 
of  the  note,  plaintiff  ur^es  that  the  petition  merely  shows  an 
effort  by  the  defendant  to  limit  the  time  of  payment*  If  this 
is  the  effect  of  the  petition  it  is*  as  contended  by  plaintiff, 
an  effort  to  vary  the  terms  of  the  note  by  parol  testimony.  This 
oannot  be  done,  Shiel  v.  Chicago  Title  &   Trust  Go..  262  111. 
App,  410;  ffeinsteln  v*  uprintfc.  234  111*  App,  492*  On  the  other 
hand,  it  is  permissible  to  show  by  parol  testimony  that  a  promissory 
note  was  delivered  conditionally  and  was  not  to  take  effect  and 
become  binding  except  upon  the  happening  of  certain  contingencies* 
fronek  v,  Wroblewski,  265  111*  App*  529;  First  Nat.  Bank  of  Granite 
City  v,  P-r»aper.  268  111*  App*  579*  Plaintiff  argues  the  payment 
of  the  first  installment  due  on  the  note  a®  evidence  of  its 
delivery  unconditionally,  and  also  urges  the  presumption  of  its 
unconditional  delivery*  These  are  matters  which  go  to  the  proof 
or  lack  of  proof  of  defendant's  contention*  The  merits  of  the 
defense  stated  in  the  petition  or  motion  to  set  aside  the  Jutgment 
cannot  be  inquired  into*  Stranak  v*  Tomasoviq.  309  111,  App,  177. 
The  question  before  the  trial  court  was  whether  on  its  face  the 
petition  stated  a  conditional  delivery  of  the  note,  The  language 
qflotaa  above  says  unequivocally  that  the  note  was  delivered  only 
as  security  for  the  payment  of  the  contract  price  when  the  contraatr 
was  fully  performed  and  that  it  was  expressly  agreed  that  it 
should  not  become  valid  or  Judgment  confessed  thereon  except  upon 
the  full,  faithful,  proper  and  complete  performance  of  the  contract 
by  the  plaintiff.  However  doubtful  may  be  defendant's  ability 
to  establish  this  defense,  the  petition  sets  up  a  conditional 
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delivery  of  the  note  and,  that  defense  like  the  alleged  breaches 
of  the  warranty,  shoud  be  determined  upon  a  trial. 

The  Judgment  is  reversed  and  the  cause  remanded  with 
directions  to  proceed  in  conformity  with  the  views  expressed 
herein. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

Matohett  and  O'Connor,  JJ.j  concur* 
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DAVID  GOTTLIEB,  DOROTHY  GOTTLIEB 
and  NATHAN  GOTTLIEB,  co-partners, 
doing  business  as  D.  Gottlieb  & 
Com  any, 

Appellees, 


v# 


THE  ARIDOR  CO.,  a  corporation, 

Appellant* 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


^2 


MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  07  INI  N  OF  THE  COURT. 


Defendant  appeals  from  a  Judgment  for  S763.37  and  costs 
entered  against  it  on  a  trial  before  the  court  without  a  jury 
upon  a  contract  under  which  nlaintiffs  made  certain  die  punches 
for  defendant. 

Plaintiffs  based  their  claim  upon  a  written  order  prepaaeed 
by  defendant  on  its  printed  form  and  sent  to  plaintiffs,  reading: 
"Please  enter  our  order  for  the  following:  4   70/m/m  Std  Die 
Punches  as  per  drawings  T  &  M»"  and  "34.00  Hr*  under  the  heading 
"Price,"  and  contends  that  under  the  contract  they  are  entitled 
to  $4  per  hour  for  the  time  actually  spent  by  their  workmen  in 
making  the  punches.  Defendants  position  is  that  the  order  given  did 
not  constitute  a  written  agreement  between  the  parties  and  that  it 
was  orally  agreed  between  them  that  20  hours  was  the  maximum  time 
for  making  each  punch;  that  if  the  order  be  construed  as  a  written 
contract  the  plaintiffs  were,  nevertheless,  obliged  to  make  the 
punches  within  a  reasonable  time,  which  as  shown  by  evidence  received 
subject  to  objection,  was  less  that  20  hours  per  pinch,  and  that 
any  Judgment  against  defendant  should  not  exceed  320,  the  contract 
price  for  80  hours 'work. 

Defendant's  evidence,  received  subject  to  objection,  is 
that  in  response  to  a  circular  letter  soliciting  die  work,  Fleisch, 
defendant's  engineer,  communicated  with  plaintiffs,  who  sent  Ellerman, 
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their  representative,  to  confer  with  Fleisch;  Fleisch  explained 
the  work  he  wanted  done  and  Ellerman  said  he  felt  that  his  shop 
oould  take  on  the  work  but  that  he  would  have  to  go  hack  and 
discuss  it  with  hie  engineer;  four  or  fire  days  later  Ellerman 
reported  to  Fleisch  that  he  felt  his  shop  could  make  the  type  of 
punch  wanted  by  defendant,  and  Fleisch  then  gave  him  the  blueprints 
for  the  punches  and  asked  for*  bid  on  four  punches;  Ellerman  replied 
that  he  would  have  to  discuss  it  again  with  the  factory;  several 
days  later  Ellerman  returned  with  the  prints  and  told  Fleisch  that 
they  could  not  give  a  bid  quotat  on;  that  in  viev?  of  the  fact  that 
they  had  never  done  this  type  of  work  before,  they  would  prefer 
to  take  it  on  a  time-material  basis  at  $4  an  hour;  when  Fleisch 
asked  how  many  hours  it  would  take,  to  make  the  four  punches,  Ellerman 
replied  that  they  could  only  take  the  Job  on  a  time-material  basis* 
that  his  tool  makers  were  as  good  as  defendant *s  and  their  time 
would  be  comparable  to  defendant's;  defendant's  tool  room  foreman 
then  brought  his  book  showinc  that  defendant  took  70  hours  to  make 
four  punches  ©f  the  70  mllli-meter  size,  and  Ellerman  then  said 
that  anything  under  20  hours  a  punch  would  be  a  reasonable  time; 
that  Fleisch  then  gave  him  the  order  for  the  four  punches;  this 
order  was  prepared  later  and  mailed  to  plaintiffs,  along  with  the 
blueprints;  defendant  furnished  the  material;  the  punches  were  made, 
delivered  to  the  defendant  and  accepted  by  it*  No  complaint  is  made 
of  plaintiffs1  workmanship  or  the  fitness  of  the  punches  produced 
by  thorn*  Defendant's  tool  room  foreman  testified  it  would  boason- 
ably  take  between  14  and  15  hours  for  a  tool  and  die  man  with  three 
or  four  years' experience  to  make  a  punch  complete*  including  the 
drilling  of  the  holes,  which  would  take  about  2  l/2  hours,  making 
12  l/2  hours  as  the  reasonable  number  of  hours  to  make  a  70  milli- 
meter standard  die  punch  without  holes.  No  direct  ruling  on  the 
admissibility  of  this  evidence  was  made  by  the  court*  The  written 
order  was  accepted  by  the  plaintiffs  when  they  made  the  punches  in 
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accordance  with  the  contract  and  delivered  them  to  defendant.  The 
order  contains  all  the  essentials  of  a  contract  -  the  names  of 
the  parties,  the  subject,  matter  or  thing  to  be  made  and  the  price 
to  be  paid  -  although  oral  testimony  is  necessary  to  explain  the 
abbreviation  "T  St  M"  and  to  show  acceptance  of  the  order. 

Resort  to  parol  evidence  to  prove  acceptance  by  performance 
does  not  make  the  contract  one  resting  partly  in  pa  ol  and  there- 
fore an  oral  contract.  Plumb  v.  Campbell.  129  111.  101,  108. 
Parol  evidence  may  be  received  to  explain  the  meaning  of  abbrevia- 
tions in  written  instruments  and  to  show  the  words  for  which  they 
staad.  Converse  v.  l7ead.  142  111.  132,  137;  People  v.  Thompson. 
295  HI.  187*  Similarly,  parol  evidence  is  introduced  to  explain 
technical  oretrade  terms.  We  have  been  referred  to  no  authority 
holding  that  the  necessity  of  this  evidence  converts  a  written 
contract  into  an  oral  contract.  Furthermore,  this  written  order  was 
prepared  by  the  defendant  and  evidently  ms  Intended  to  contain  all 
of  the  terms  of  the  agreement.  Both  parties  to  the  contract  agree 
that  plaintiffs'  compensation  was  to  be  on  the  basis  of  |4  per  hour. 
Defendant  now  seeks  to  show  by  parol  testimony  that  the  number  of 
hours  to  be  charged  was  limited  by  oral  agreement  to  not  to  exceed 
20  hours  per  punch.  The  record  does  not  support  this  contention. 
Ellerman,  either  because  of  limited  authority  or  experience,  returned 
twice  to  his  engineer  before  making  a  proposition  to  defendant. 
He  then  stated  plainly  that  he  could  not  make  a  bid  quotation  of 
the  price  but  could  only  take  the  contract  on  a  time  and  material 
basis,  and  admitted  loo  the  assumption  that  his  tool  makers  were 
as  good  as  defendant1 s,  although  not  experienced  in  this  particular 
work),  that  20  hours  per  punch  was  a  reasonable  time  for  its  manu- 
facture. If  this  was  understood  by  defendant  to  mean  that  the 
time  to  be  expended  on  each  punch  would  not  exceed  20  hours  and 
that  the  price  to  be  paid  for  each  punch  would  not  exceed  20  hours1 
time  at  $4  per  hour,  defendant  falls  to  offer  any  evidence  or 
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suggestion  as  to  why  It  did  not  insert  this  important  provision 
in  the  order.  The  mere  estimate  of  time  that  ?ould  probably  be 
expended  on  each  punch  cannot  control  the  express  provision  of  the 
contract  to  pay  upon  a  time  and  material  basis.  In  Plttlekog 
Heating  &  Eng.  Co.  v,  McCain,  236  Mich*  54,  the  parties  entered 
into  a  contract  for  the  d>ing  of  work  upon  a  time  and  material 
basis,  plus  10  per  cent  of  the  cost  of  material  furnished;  the 
contract  s  ated  that  the  total  cost  was  estimated  to  be  approxi- 
mately #600,  but  that  this  should  not  control;  a  recovery  of  practi- 
cally double  that  amount  -  $1,187,$?,  was  sustained.  In  Hitt  v. 
Smallwood.  147  Va»  778,  the  contract  provided  for  the  building  of 
a  garage  at  a  named  price,  plus  hauling  charges  and  10  per  cent  of 
the  hauling  char  e  to  the  contractor,  and  also  contained  an  agree- 
ment foroextr-a  work  on  the  basis  of  time  and  material  plus  10  per 
cent.  The  court  held  that  in  the  absence  of  fraud  the  one  hiring 
the  work  done  assumed  the  risk  of  the  contractor^  lack  of  exper- 
ience and  inefficiency  and,  although  on  the  basis  of  time  actually 
spent  the  extra  mark  toCunted  to  about  three  times  the  cost  upon 
the  basis  of  a  reasonable  time  for  the  work  as  shown  by  the  owner's 
evidence,  recovery  was  allowed*  In  Goddard  Tool  Co.  v.  Crown 
Electrical  &fg»  Co..  219  111.  App.  34,  40-46,  the  manufacturer, 
as  in  the  case  before  us,  refused  to  make  a  price,  and  an  oral 
agreement  upon  a  time  and  material  basis  was  entered  into.  The 
question  wae  raised  as  to  tie  competency  of  evidence  as  to  the 
reasonable  time  for  doing  the  work  specified  in  the  contract.  The 
reviewing  court  held  that  such  testimony  was  immaterial;  that  the 
parties  contracted  with  reference  to  the  conditions  existing  in 
the  plant  where  the  work  was  done,  the  efficiency,  experience  and 
speed  of  the  men  there  employed,  and  if  any  testimony  was  offered  as 
to  reasonable  time,  the  testimony  should  be  based  upon  the  conditions 
in  that  plant  and  not  upon  general  conditions  in  the  trade.  There 
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Is  no  charge  of  loafing  on  the  Job,  padding  the  time,  or  fwaud 
by  plaintiffs  to  increase  the  cost  to  defendant.  The  trial 
court  rightly  held  that  plaintiffs  were  entitled  to  recover  on  the 
basis  of  the  time  actually  spent  in  the  work# 
The  Judgment  is  affirmed, 

AFFIRMED. 
Matehett  and  0* Connor,  JJ*$   concur. 
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U  R»  MILLER, 


Appellee, 


FRANK  ARLISBAS,  doing  business 
as  A*  &  A.  MOTORS, 

Appellant. 


324I-A.  588 


I 

)  APPEAL  FROM 

) 

)      WICIPAL  COURT 

) 

)        OF  CHICAGO, 


MR,  PRESIDING  JUSTICE  KIEMEXSR  DEL.L     )  THE  OPINION  OF  THE  COURT. 


Defendant  appeals  from  a  judgment  of  $1,508  entered  against 
him  An  the  verdict  of  a  Jury  on  the  trial  of  plaintiff *s  claim 
upon  a  contract  of  employment  whereby,  as  alleged  in  the  statement 
of  claim,   "defendant  would  pay  to  the  plaintiff  compensation  of 
1200  per  month  plus  10  per  cent  of  the  profits  of  the  business," 

The  contract  of  employment  was  oral  and  the  only  witnesses 
XII  to  its  terms  are  the  plaintiff  and  defendant.  Plaintiff  had 
previously  worked  for  the  defendant,  who  for  many  years  had 
operated  an  automobile  sales  agency  and  at  the  time  in  question 
had  the  Packard  agency.  Plaintiff  testified  that  in  the  early 
pa^t  of  January  1941  he  accepted  defendants  offer  to  become 
the  manager  of  defendant's  agency  and  that  after  discussion  of 
several  propositions  defendant  said  that  he  would  pay  plaintiff 
1200  a  month  and  "a©  per  cent  of  the  earnings  as  shown  by  the 
Packard  statement  at  the  end  of  the  year,"  Defendant  admitted  the 
employment  and  the  promise  to  pay  #200  a  month,  but  denied  any 
agreement  to  pay  any  part  of  the  earnings  or  profits  of  the  business. 
It  appears  from  the  evidence  that  around  the  20th  of  each  month 
defendant  prepared  and  transmitted  to  the  Packard  oomnany  a  statement 
of  the  earnings  of  the  agency  for  the  preceding  month,  together 
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with  a  total  of  the  earnings  for  the  year.  In  -January  1942, 
after  the  war  regulations  of  automobile  sales,  plaintiff's 
employment  was  terminated  and.  he  demanded  his  10  per  cent  of  the 
earnings*  shown  by  the  reports  to  the  Packard  company  to  be 
115,505*86  for  the  year. 

On  the  trial  defendant  objected  to  the  testimony  of  the 
plaintiff  to  the  effect  that  his  10  per  cent  of  the  profits  was  to 
be  computed  on  the  earnings  shown  by  the  Packard  reports,  as  consti- 
tuting a  variance,  because  under  the  statement  of  claim  plaintiff 
was  demanding  "10  per  cent  of  the  profits  of  the  business*"  This 
objection  was  renewed  in  defendant's  motions  for  judgment  non  obstante 
veredicto,  for  a  new  trial  and  in  arrest  of  judgment,  and  is  urged 
on  appeal.  The  trial  court  took  the  position  that  "the  allegation 
that  the  plaintiff  was  to  receive  ten  per  cent  of  the  profits  was 
broad  enough  to  permit  the  proof  that  the  ten  per  cent  of  the  profits 
was  ten  per  cent  of  the  profits  indicated  by  the  monthly  reports 
which  were  made  each  month  to  the  Packard  Motor  Gar  Company  by  the 
defendant,  and  that  proof  having  been  made,  then  the  only  question 
before  the  Jury  is  as  to  whether  there  actually  was  a  contract 
entered  into  between  the  plaintiff  and  defendant,  and  the  question 
of  what  the  actual  profits  of  the  defendant  were  is  immaterial  as 
far  as  the  issues  of  the  ea»e*"  With  this  position  we  agree,,  Defen- 
dant took  the  position  that  plaintiff  was  not  to  receive  any  compen- 
sation beyond  the  monthly  payments  of  $200,  and  consequently  the  only 
issue  before  the  Jury  was  whether  or  not  the  undertaking  as  testified 
by  plaintiff  had  been  entered  into,  and  the  actual  profits  of  the 
defendant  were  immaterial.  A  variance  between  allegations  and  proof 
an  order  to  be  fatal  must  be  substantial  and  material.  "The  reason 
for  the  rule  that  allegations  and  proof  must  correspond  is,  that  the 
defendant  may  not  be  subjected  to  another  action  and  recovery  for 
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the  same  cause*  (Wheeler  v.  Reed,  36  111*  81,  )w  United  Cork 

Companies  v,  Volland,  365  111*  564,  573* 

Defendant  further  contends  that,  he  and  plaintiff  being 
the  only  witnesses  to  the  terms  of  the  contract  and  being  of 
equal  credibility,  plaintiff  failed  to  establish  his  claim  an*  that 
the  Judgment  should  be  reversed  as  being  manifestly  against  the 
weight  of  the  evidence,  fhe  Jury  are  the  sole  Jud  es  of  the  credi- 
bility of  the  witnesses  (Durant  v.  Rogers.  87  111*  508,  512),  and 
although  one  witness  may  affirm  a  fact  and  another  deny,  the  weight 
of  evidence  may  be  clearly  on  one  side  or  another*  Boylston  v. 
Bain.  90  111*  283,  288.  The  jury  and  the  trial  court  heard  the 
testimony  of  the  witnesses  and  observed  their  demeanor  when  testify- 
ing. Our  attention  has  been  called  to  no  fact  or  circumstance 
materially  militating  against  the  testimony  of  the  plaintiff,  so  that 
we  cannot  say  a  verdict  in  His  favor  is  against  the  manifest  weight 
of  the  evidence,  and  cannot  substitute  our  judgment  for  that  of 
the  trial  court  and  the  Jury*  Phllpott  v,  Par ham,  316  111,  App, 
278,  281, 

The  Judgment  is  affirmed, 

AFFIRMED* 
Matchett  and  O'Connor,  JJ»,  concur. 
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ANDREW  PACIORE] 


Appellee, 


WALTER  J.  CMMINGS,  as  eceiver, 
etc.,  et  al.j  doing  business  as 
CHICAGO  SURFACE  LINES, 

Appellants. 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY, 

U/^4  J.  a  A© 
MR*  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COU"  . 

This  appeal  is  from  a  Judgment  for  #10,000500  in  favor 
of  plaintiff,  entered  on  the  verdict  off  a  jury,  Defendant  is  a 
common  carrier,  operating  a  system  of  street  cars  by  electricity* 
On  June  22,  1944,  plaintiff  became  a  pasr-enger  on  one  of  these 
cars  and  was  injured*  He  filed  a  complaint  November  10,  there- 
after. There  was  a  motion  by  defendant  for  an  instruction  in  its 
favor  at  the  close  ©f  all  the  evidence,  denied,  ana  after  verdict 
a  motion  for  Judgment  for  defendant  notwithstanding  the  verdict 
or9   in  the  alternative,  for  a  new  trial,  also  denied*  Judgment 
was  entered,  and  this  appeal  followed* 

The  occurrence  of  which  plaintiff  complains  took  place 
at  the  intersection  of  West  Madison  and  North  Glark  Streets  in 
Chicago*  Plaintiff  lived  at  the  Mohawk  Hotel,  836  West  Madison 
Street.  On  the  morning  of  this  day  he  took  an  eastbound  street 
car  and  rode  to  the  southwest  o&rner  of  the  intersection,  where 
he  alighted.  He  then  walked  east  to  board  a  northbound  car  on 
Clark  Street.  Plaintiff  says  he  got  on  the  northbound  car  while 
it  was  standing  still;  that  the  car  started  up,  slowly  at  first, 
"then  it  moving  fast,  and  it  jerk  on  the  middle  of  the  track, 
and  I  have  my  transfer  in  the  hands,  and  I  tried  to  rrab  iron, 
and  I  doaAt  have  no  chance,  and  I  fall  over  on  the  street".  The 
theory  of  defendant  is  that  plaintiff  did  not  try  to  get  on  the 
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car  until  It  was  In  motion,  and  that  when  the  rear  platform 
of  the  car  was  eroding  the  south  crosswalk  of  Madison  Street, 
plaintiff  reached  for  the  grab  handle,  took  hold  of  it  and  fell 
into  the  street*  Svidence  was  offered  tending  to  prove  these 
theories*  Defend  nt  also  offered  in  evidence  an  ordinance  of 
the  City,  providing: 

"It  shall  he  unlawful  for  any  perron  to  board  or 
alight  from  a  street  car  or  a  vehicle  while  the 
said  street  car  or  vehicle  is  in  motion, H 

Defendant  cites  about  fifty  cases  which  hold  a  plaintiff, 
getting  on  a  vehicle  in  motion,  is  guilty  of  negligence,  which 
bars  recov  ry*  However,  the  evidence  here  was  conflicting,  Plain- 
tiff was  corroborated  by  a  disinterested  and  credible  witness  and 
by  facte  and  circumstances.  The  questions  of  the  negligence  of 
defendant  or  the  contributory  negligence  of  plaintiff  were  for 
the  Jury,  and  we  would  not  oe  warranted  in  setting  the  verdict 
aside,  either  as  a  matter  of  law  or  upon  weighing  of  the  evidence. 
The  defendant  must,  therefore,  be  held  liable* 

Nor  do  we  find  the  damages  so  exceptive  as  to  Indicate 
passion  or  prejudice  on  the  part  of  the  Jury^  as  defendant  contends. 
Plaintiff  was  born  in  a  foreign  country*  He  came  to  this  country 
when  twelve  years  of  age.  During  his  life  he  had  worked  as  a  cook. 
For  three  successive  summers  he  received  pay  of  5150*00  per  month, 
with  board,  room  and  expenses.  At  the  time  of  the  accident  he 
was  not  employed  and  was  on  his  way  to  a  place  where  he  hoped  to 
seoure  employment*  He  was  receiving  unemployment  compensation 
to  the  amount  of  818,00  per  week*  He  also  received  the  same 
amount  after  the  accident. 

Plaintiff  sustained  a  comminuted  fracture  of  the  upper 
portion  of  the  left  tibia,  extending  Into  the  articular  surface 
of  the  knee  Joint*  An  X-ray  examination  showed  the  patella  to 
be  normal*  Plaintiff  was  confined  to  his  bed  one  week,  to  the 
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hospital  for  about  four  months  after  his  injury.  He  used 
erutc  es  for  four  months  after  leaving  the  ftospltal.  The 
injury  v;as  painful.  He  was  attended  by  Dr,  Graham,  who  said 
he  got  a  fair  result  as  far  as  the  fracture  was  concerned*  Dr. 
Hansen  for  defendant  testified  there  would  be  a  time  when  the 
fracture  line  would  be  as  strong  as  the  normal  bone.  However, 
an  examination  made  in  June,  1943,  disclosed  fifteen  per  cent 
restriction  in  the  backward  reflection  of  the  left  knee.  This, 
the  doctor  thought,  coul^  be  remedied  by  exercise  and  physlaal 
therapy.  Plaintiff  was  treated  at  Henrotin  Hospital,  by  Dr. 
G-rahajB*  He  was  in  traction  for  about  six  weeks,  then  a.   cas* 
was  applied,  Dr,  Graham  also  treated  him  for  about  a  year  after 
he  left  the  hospital.  He  had  edema  and  swelling  of  the  left 
leg,  There  is  medical  testimony  to  the  effect  that  the  fracture 
extended  into  the  Joint  surface  and  that  the  action  of  the 
Joint  is  permanently  injured^  Plaintiff  still  limps  on   his 
left  leg. 

Defendant's  doctor  examined  both  legs.  The  jury  had  the 
benefit  of  his  observations  and  knowledge.  He  admitted  perma- 
nent injury  to  the  left  limb.  Plaintiff's  counsel  as$ed  the 
Jury  be  permitted  to  see  both  legs.  Defendant's  attorney 
successfully  resisted.  It  may  be  doubted  if  this  helped  defen- 
dant with  the  Jury.  Plaintiff's  medical  and  hospital  bills 
amounted  to  fl,000.00.  He  is  unmarried  and  fifty-one  yetrs  of 
age.  Plaintiff  was  a  cook  his  earnings  moderate.  This  did  not 
lessen  the  pain  he  suffered,  ft  assume  t->o  cooks  need  good 
legs  as  v/ell  as  other  folks.  The  verdict  is  large,  but  it 
expresses  the  opin'.on  of  the  jury,  which  the  trial  Judge  approved. 
We  do  not  find  it  excessive* 

Defendant  contends  the  court  erred  in  rulings  on  in? t ruc- 
tions. In  particular,  complaint  is  made  of  plaintiff's  instruc- 
t'ons  Nos,  2,  3  and  5;  that  while  directing  a  verdict  they  did 
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not  include  the  element  of  due  care-  This  case  is  simple* 
The  instructions  were  quite  numerous*  Ten  were  given  at  plain- 
tiff's request,  fifteen  at  the  request  of  defendant*  Seven 
requested  by  defendant  were  refused* 

Instruction  Jtoo,  2,  of  which  defendant  complains,  told  the 
Jury  plaintiff  had  filed  a  complaint  in  which  he  "alleged"  that 
"he  was  a  passenger  on  said  street  car  in  the  exercise  oil  due 
care  and  caution  for  nis  Own  safety",  and  that  defendant  "committed 
one  or  more  of  the  following  wrongful  acts  *  *  *♦*  The  instruc- 
tion concluded: 

"If  you  find*  from  a  preponderance  of  the  evidence 
under  the  instructions  of  the  court,  that  the 
plaintiff  has  proved  his  charges  as  above  set 
forth,  and  as  set  forth  In  his  Complaint,  then 
your  verdict  should  be  for  the  plaintiff  and  you 
should  find  the  defendant,  Chicago  Surface  Lines* 
guilty," 

The  objection  is  that  the  instruction  directs  the  Jury 
to  find  for  plaintiff  upon  proof  of  the  charges  of  negligence 
without  specific  reference  to  the  allegation  of  due  care*  While 
It  may  be  the  instruction  could  have  been  better  phrased,  we 
think  the  objection  hypercritical*  We  do  not  think  an  intelligent 
Jury,  (we  must  assume  this  was)  would  be  misled  by  the  language 
of  the  instruction* 

Neither  plaintiff's  instructions  Nes*  3  or  5  directed  a 
verdict.  It  is  ur  :ed  No*  3  was  defective*  as  was  No,  2,  in 
that  while  defining  the  degree  of  care  required  of  a  common 
carrier  toward  its  oassengers,  did  not  limit  that  care  with  the 
phrase  consistent  with  i(tie  "mode  of  conveyance  adopted"*  The 
omi:  sion  makes  the  instruction  subject  to  criticism*  However, 
it  was  approved  in  West  Chicago  Ry*  v*  Johnson*  180  111.  265, 
&*»d  I«  C»  Ry*  v,  Hubbard.  106  111*  App.  462*  It  would  have  been 
proper  to  Include  the  phrase,  but  we  shall  not  reverse  because 
of  its  omission;, 
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As  to  plaintiff's  instruction  No*  5  it  is  objected  it  is 
said  an  employer  was  liable  for  wrongs  committed  by  his  agent 
or  employee  without  referring  to  the  necessity  of  due  care  on 
the  part  of  the  plaintiff*  The  matter  of  due  ©are  was  abundantly 
covered  by  instructions  given*  This  instruction  does  not  direct 
a  verdict*  and  it  was  not  necessary  to  repeat  the  law  on  that 
subject. 

In  its  reply  brief  defendant  withdraws  its  objection  to 
refused  instruction  No*  26,  admitting  that  the  subject  matter  of 
it  was  fully  covered  ^r  other  instruct ions*  We  hold  refused 
instructions  Nos*  28  and  31  were  likewise  covered  and  properly 
refused  for  that  reason. 

Defendant  also  contends  the  court  erred  in  giving  an  oral 
instruction  as  to  the  law  in  the  course  of  the  argument  to  the 
jury*  The  record  shows  the  attorney  for  plaintiff  objected  to  a 
statement  made  by  defendant's  attorney  to  the  effect  that  plain- 
tiff's attorney  knew  a  certain  man*  Plaintiff's  attorney  objeoted 
that  this  was  outside  the  record* 

"The  Court:  Let  me  make  a  ruling,  and  I  will 
give  you  credit  for  your  time* 

Mr,  Cunningham:  All  right-, 

The  Court:  The  Jury  are  instructed  that  they 
must  dedide  the  case  on  the  evidence*  the  evi- 
dence that  was  Introduced  here*  on  that  and 
the  instruction  of  the  court  alone*  Either 
counsel  have  a  right  to  draw  any  reasonable 
inferences  from  the  evidence  in  the  record* 
and  present  them  to  you  as  argument  and  as 
inferences*  They  are  nothing  more  than  that* 
and  are  made  to  help  you  in  your  understanding 
of  the  case*  but  the  final  decision  must  be 
based  upon  the  evidence  and  the  inferences 
you  drawnon  the  evidence* 

Mr*  Cunningham:  May  I  have  an  exception  to 
txie  oral  instructions  on  the  law  given  by  the 
court? 

The  Court:  You  may** 

We  think  the  exception  is  without  merit*  In  tne  first 
place  the  attorney  for  de  endant  said,   "All  right %  consenting  to 
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the  oourt  making  the  statement  given,  and  in  the  second  place 
everything  said  by  the  Judge  seems  to  be  covered  by  written 
instructions*  After  all*  a  trial  Judge  must  keep  order  in  the 
court  room  and  remarks  made  by  him  to  that  end  are  not,  as 
we  read  the  statute  on  instructions,  forbidden* 

It  is  also  contended  the  court  erred  in  receiving  evidence 
tending  to  show  that  the  injury  plaintiff  received  might  have 
aggravated  a  condition  of  varicose  veins  said  to  exist  on  one 
of  the  plaintiff's  legs*  while  the  complaint  did  not  allege  any 
such  varicose  condition  or  aggravation  of  it*  The  defendant 
complains  that  on  the  cross-examination  of  defendant's  witness, 
Dr»  Zeitlin,  plaintiff's  attorney  asked  him  whether  "a  blow  to 
an  area  that  has  some  varicose  veins"  would  tend  to  cure  the 
varicosity  or  might  it  aggravate  it,  to  whlwh  defendant  objected 
and  the  court  ruled  the  witness  might  answer*  The  doctor  then 
answered  in  the  affirmative*  Also  in  the  argument  to  the  Jury 
defendant  again  objected  when  plaintiff's  attorney  called  this 
matter  to  the  attention  of  the  Jury  and  the  court  overruled  the 
objection  and  said  he  might  proceed*  Defendant  cites  Qulncy  Coal 
Co.  v*  Hood,  7?  Ill*  68;  North  Chicago  Street  FU  R»  Go.  v*  Lehman, 
82  111*  App*  238;  Sutherland  on  Damages  (4th  Sd,)  Vol*C2|  |418, 
and  other  authorities  to  the  effect  that  under  a  general  allega- 
tion of  damages  special  damages  may  not  be  proved  except  where 
the  wrong  is  done  wilfully*  Illinois  Central  R,*  R»  Co»  v*  Slddons. 
53  111*  App*  607*  612*  The  question  of  varicose  veins  was  not 
brought  into  the  case  by  plaintiff*  This  was  an  unusual  defense 
developed  by  defendant's  medical  experts,  and  it  was  on  their 
cross-examination  to  test  their  credibility,  etc*,  that  these 
questions  were  asked  and  permitted*  Defendant  also  sought  and 
obtained  an  instruction  covering  this  phase  of  the  case  in  its 
instruction  No«  25*  The  contention  now  made  is  hardly  fair  in 
view  of  these  facts*  City  of  Chicago  v*  Rogenbaum,  126  111* 
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App,  93,,  96* 

It  Is  next  contended  the  court  erred  in  permitting  Dr* 
Turner,  a  medical  witness  for  defendant,  to  be  oroeB-examlned 
with  reference  to  X-rays,,  where  no  X-rays  were  called  t©  his 
attention  and  no  questions  as  to  X-rays  put  to  him  on  the  direct 
examination*  Attention  is  ©ailed  to  the  fact  that  a  motion  to 
strike  out  this  testimony  was  overruled,  Dr*  Turner  made  a 
physical  examination  of  the  plaintiff  and  testified  thereto*  In 
connection  with  that  examination  he  had  used  X-rays*  Moreover, 
the  record  shows  that  on  the  trial  counsel  agreed  that  the  doctor 
he  examined  as  to  the  films,,  Mr,  Cunningham  stating,   Mlf  he 
wants  to  show  him  th©  X-rays,  I  have  no  objection".,  We  hold 
the  error  alleged  by  defendant  cannot  be  sustained. 

It  is  next  urged  there  was  reversible  error  in  the  ruling 
of  the  court  on  the  reference  by  the  attorneys  to  unemployment 
compensation*  In  the  argument  to  the  jury  attorney  for  defendant 
said  cooks  were  very  much  in  demand  H  *  *  *  yet  this  man  was 
being  supported  by  the  State  of  Illinois  from  November  up  to 
th©  €ate  of  this  accident,  notwithstanding  the  fact  that  he  said 
that  he  was  working  at  other  places*  $18  a  week  he  was  receiving 
from  the  State  of  Illinois*  That  is  the  type  of  the  plaintiff  in 
this  caae^*  The  attorney  for  plaintiff  answered,  BOne  thing  is 
unfair.  He  says  the  State  has  been  supporting  him  when  he  was 
out  of  work*  No,  sir,  that  is  not  true*  Any  of  you  men  who 
work,  and  any  of  you  ladies  who  work,  when  you  get  your  pay 
check,  you  will  see  a  deduction  there*  That  is  unemployment 
insurance  that  you  pay  for*®  There  was  an  objection  by  the 
attorney  for  defendant,  overruled^  and  defendant  now  contends 
this  was  erroneous  in  that  the  law  was  not  accurately  stated* 
As  a  matter  of  fact,  payments  made  to  plaintiff  under  the 
Unemployment  Compensation  Act  (Laws  of  1937,  p»571;  Smith  Hurd 
111*  Rev*  Stat*,,  Chap«  48,  par*  217)  were  wholly  immaterial*  The 
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attorney  for  defendant  tried  to  have  the  Jury  draw  an 
unfair  Inference  from  the  fact  plaintiff  had  received  such 
payments,  Hoobler  v,  Voelpel*  246  111*  App»  69,  78; 
Montgomery  v.  Simon*  309  111*  App,  516»  Assuming  statements 
of  attorney  for  plaintiff  as  to  the  statute  were  inaccurate, 
this  matter  was  injected  into  the  argument  improperly  by  the 
attorney  for  defendant,  was  wholly  immaterial,  and  the  ruling 
of  the  court  thereon  was  therefore  not  prejudicial  error. 
The  Judgment  will  be  affirmed* 

AFFIRMED* 

Hlemeyer,  P.  J*,  and  O'Connor,  J*,  concur. 
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B,   H.  MQLNER, 


Appellant, 


132 


3C    JL  til 


•  58 


JOHN  W,  SCHAEFLE,  et  al., 
Appellees* 


)  APPEAL  FROM 

) 

)  CIRCUIT  COURT, 

)      COOK  COUNTY. 


MR.  JUSTICE  MATGHETT  DELIVERED  THE  OPINION  OP  THE  COURT. 

This  is  an  aopeal  by  plaintiff,  B.  H,  Molner,  from  a 
summary  Judgment  entered  against  him  June  23,  1944,  on  motion  of 
defendant,  Lucile  H,  Sehaefle.  The  order  dismissed  Lucile  H. 
Sobaefle  from  the  cause  with  Judgment  for  costs  against  the  plain- 
tiff. The  suit  was  begun  by  Molner  as  an  action  at  law  against 
John  W,  Sehaefle  and  Lucile  H,  Sehaefle  on  December  26,  1941,  The 
action  was  transferred  to  the  equity  side  of  the  court.  Pending 
the  action  John  W,  Sehaefle  died,  November  18,  1943,  plaintiff  by 
leave  filed  his  fifth  amended  complaint. 

The  uncontradicted  facts  in  brief  are  that  George  Diettrich, 
prior  to  his  death,  was  the  owner  of  a  tract  of  land  in  Baird  & 
Warner^  Subdivision  in  the  Village  of  Glencoe  in  Cook  County, 
containing  about  thirty-eight  acres.  Upon  his  daath  in  1926, 
it  descended  to  his  heirs,  who  decided  to  subdivide  it.  To  that 
end,  on  November  23,  1926,  the  heirs  conveved  the  premises  to  the 
State  Bank  &  Trust  Company  in  a  land  trust  described  as  No,  684, 
On  December  28,  1926,,  the  trustee  conveyed  this  land  to  John  '#, 
Sehaefle  and  Lucile  H,  Sehaefle,  defendants.  The  grantees  In 
payment  executed  their  note  for  $182,723.00  of  that  date.  The 
note  by  its  terms  became  due  on  or  before  five  years  from  date. 
It  drew  interest  at  the  rate  of  six  per  cent  per  annum,  payable 
semi-annually.  Notes  representing  the  Interest  to  become  due 
until  maturity  were  also  executed  and  delivered.  All  these  notes 
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ware  by  their-  terms  payable  to  bearer  and  were  secured  by  a 
trust  deed  of  even  date,  executed  and  delivered  by  John  W. 
Schaefle  and  Luoile  H*  Schaefle,  his  wife,  conveying  the  premises 
in  question  as  security  for  the  payment  of  the  indebtedness 
represented  by  the  notes. 

On  July  10,  1931,  the  owners  of  the  land,  beneficiaries 
of   Trust  No,  684,  made  a  writ- ten  agreement  with  the  trustee  to 
the  effect  that  these  notes  should  be  held  by  it  and  moneys 
paid  thereon  disbursed  to  them  in  the  proportions  follov/ing, 
to-wit: 


Edward  J.  Knapp 

.0877 

Winifred  C.  Knapp 

♦  0877 

Tillman  Knapp 

.0351 

Margaret  Diettrioh 

♦2105 

Frederick  Dlettrich 

,2105 

Olvra  Kupper 

.0790 

Henry  Diettrioh 

.  .0790 

Oeerp;e  Diettrioh 

«  "-  " 

1,0000 

The  interest  of  Edward  J»  Knapp  in  the  trust,,  namely, 
.0877,  was  conveyed  by  mesne  to  assignment  to  fhe  G-lencoe  State 
Bank,  and  ©n  October  29,  1940,  Albers,  who  had  become  its 
receiver,  sold  and  assigned  this  Interest  to  the  plaintiff, 
Molner. 

By  a  fifth  amended  bill  Molner  set  up  his  title  and 
Interest  in  this  trust;  states  that  ©n  March  12,  1931,  the  amount 
dm©  on  the  note  had  been  reduced  to  $143,426.66;  that  the  note  by 
its  terms  thereafter  drew  interest  at  the  rate  of  seven  per  cent 
per  an  um.  His  complaint  avers  that  he,  "as  the  equitable  owner 
of  a  pro-rata  interest  therein,  has  the  right  to  maintain  an  action 
thereon  for  his  own  use  and  benefit,  to  the  extent  of  his  ratable 
interest  in  and  to  said  note,  and  in  and  to  the  avails  and  pr©- 
ceeds  thereof".  He  avers  a  demand  on  the  State  Bank  &  Trust 
Company  to  begin  a  suit  againat  John  W,  and  Luoile  H.  Schaefle 
and  its  refusal  to  do  so.  He  makes  defendants  to  the  complaint 
•ther  beneficiaries  and  their  representatives;  prays  they  may 
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answer;  th  t  the  trust  agreement  be  declared  dissolved,  an 

accounting  taken  and  defendants  decreed  to  pay  to  him  anything 

that  may  be  due,  and  also  that  they _be_re strained  from  collecting 

or  receiving  moneys  arising  out  of  the  trust  estate,  and  for 

further  relief* 

March  3,  1944,  Luclle  H»  Schaefle  answered  that  she  had 

no  knowledge  of  the  trust  agreement,  that  neither  she  nor  her 

husband %wore  parties  to  it;  that  she  had  no  knowledge  of  the 

transactions  in  which  the  State  Bank  &  Trust  Company  conveyed  the 

premises  to  her  and  her  husband;  that  he  was  employed  in  a  real 

estate  office;  on  information  and  belief  she  states  he  was 

merely  a  dummy  title  ijolder  and  an  accomodation  maker  of  the 

note;  that  the  persons  concerned  agreed  on  the  purchase  price 

of  the  land;  that  this  was  to  be  paid  out  of  the  proceeds  of  the 

sale  of  the  lots;  that  there  was  to  be  no  personal  liability 

on  her  or  her  husband;  that  the  proceeds  of  the  sales  were  ap  lied 

on  the  note,  and  that  no  payments  were  made  in  any  other  way;  that 

Edward  J*  Knapp  still  claimed  an  interest  but  was  not  made  a 

party  to  the  suit;  that  she  does  not  know  about  the  conveyance 

of  Lawrence  J*  Knapp  to  the  Slencoe  State  Bank  nor  the  assignment 

ons 
of  Albers  as  receiver  to  plaintiff*  She  avers  that  no/other 

than  the  State  Bank  &  Trust  Company  has  authority  to  enforce 
payment  of  the  note  and  denies  that  plaintiff  is  the  equitable 
owner  of  any  part  of  the  debt  or  has  any  right  to  require  pay- 
ment of  the  notes;  that  she  has  heretofore  suggested  the  death 
of  her  husband  on  December  12,  1943,  and  now  suggests  the  death 
of  Frederick  Diettrich  and  Tillman  Knapp,  likewise  beneficiaries 
of  the  trust*  She  suggests  that  Edward  J*  and  Lawrence  J,  Knapp 
are  not  made  parties  although  they  claim  an  interest  and  are, 
therefore,  necessary  parties.  She  states  that  the  cause  of  action 
is  barred  by  the  Statute  of  Limitations,  etc* 

April  10,  1944,  Lucile  H»  Schaefle  matfe  her  motion  for 
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summary  Judgment  supported  by  her  own  affidavit  and  the 
deposition  of  Lawrence  J*  Knapp*  Plaintiff,  wolner,  in  ooposi- 
tion  submitted  his  own  answer  and  count er-affidavit*  The  order 
of  June  £3,  1944^  recites  that  the  motion  was  considered  on  the 
affidavit  of  Lucile  H*  .  chaefle  and  the  deposition  of  Lawrence 
J*  Knapp  in  support  thereof,  the  answer  and  counter-affidavit 
of  B,  H,  Molner  and  amended  answer  and  counter-affidavit  of  B,  H, 
Molner,  and  that  it  was  ordered  that  the  answer  and  counter- 
affidavit  of  B*  H.  Seiner,  the  amended  answer  and  counter-affidavit 
of  B*  H»  Molner,  are  both  properly  before  the  court,  "and  that 
the  answer  and  counter-affidavit  of  B,  H»  Molner  shall  not  be 
considered  as  superseded  by  the  amended  answer  and  counter- 
affidavit  of  B,  H,  Molner" *  Thereupon  the  orders  already  described 
were  entered*  Defendant's  motion  was  made  under  Section  57  of 
the  Civil  Practice  Act,  as  amended,  and  Rules  15  and  16  of  the 
Supreme  Court  made  pursuant  thereto*   (Smith  Kurd  Anno#  Stat,, 
Chap,  110,  par,  181*) 

Rule  15  (1)  of  the  Supreme  Court  provides: 

"The  affidavits  in  support  of  a  motion  for  summary 
Judgment  shall  be  made  on  the  personal  knowledge 
of  the  affiants;  shall  set  forth  with  particularity 
the  facts  upon  which  the  plaintiff's  cause  of 
action  is  based;  shall  have  at  ached  thereto  sworn 
or  certified  copies  of  all  papers  uoon  which 
plaintiff  relies;  shall  not  oonsist  of  conclus  ons 
but  of  such  facts  as  would  be  admissible  in 
evidence;  and  shall  affirmatively  show  that  the 
affiant  if  sworn  as  a  witness,  can  testify 
competently  thereto*  If  all  the  facts  to  be  sworn 
ar-  not  within  the  personal  knowledge  of  o n# 
person,  two  or  more  affidavits  shall  be  used, ■ 

We  have  given  careful  attention  to  the  affidavits  of 

Lucile  H*  Schaefle  and  the  deposition  of  Lawrence  J,  Knapp 

submitted  in  support  of  her  motion*  The  affidavit  does  not  conform 
*  thing 

to  Supreme  Court  Rule  15(1),  Practically  the  only/ the  affiant  stated 
of  her  own  knowledge  is  that  she  never  paid  anything  on  the  note 
and  that  she  was  not  one  of  the  original  owners  or  of  the 
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syndioate  for  whom  her  husband  was  nominee.  Her  affidavit 
denies  there  was  any  consideration  for  the  note  and  denied 
plaintiff  acquired  any  interest  in  the  trust  through  mesne 
assignments.  The  documents  attached  to  plaintiffs  pleadings 
and  his  affidavit  as  well  as  the  testimony  of  Edward  J.  Knapp 
contradict  her  as  to  that  Issue*  The  motion  was  here  and  the 
affidavit  is  to  be  construed  most  strongly  against  her,  and  issues 
of  fact  cannot  be  decided  in  a  proceeding  by  way  6f  inquisition. 
Gllwa  v.  Washington  Polish  Loan  &  Blds>  Ass'n«i  310  111,  App.  466; 
Soelke  v.  Chicago  Business  Men's  Racing  Assrn»,  314  111*  App* 
336;  Roberts  v*  Sauerman  Bros.*  Inc.,  300  111,  App»  213; 
Barrett  v.  Shanks.  300  111.  App.  119;  G.  I.  T«  Corp«  v»  Smith, 
318  111*  App.  642. 

The  deposition  of  Lawrence  J*  Knapp  shows  in  substance 
that  he  was  an  heir  of  George  Dlettrioh  andj  as  such,  one  of  those 
who  in  1926  conveyed  the  premises  described  to  the  State  Bank  & 
Trust  Company;  that  in  that  year  the  premises  were  sold  to  a 
syndicate  represented  by  Baird  &  Warner;  that  Baird  A  Warner  got 
the  syndicate  together;  tnat  it  consisted  of  abojtt  twenty  persons, 
including  the  witness;  that  so  far  as  he  knew  John  f»  SehaGIee  had 
nothing  to  do  with  getting  the  syndicate  together  and  was  not  a 
■ember  of  it;  that  sixty  odd  thousand  dollars  were  paid  to  the 
heirs  at  the  time  of  the  sale  to  the  syndicate;  that  as  an  heir 
he  received  a  part  of  the  proceeds  and  that  as  a  member  of  the 
syndioate  he  paid  a  part  of  it.  John  W.  Sohaefle  was  merely  a 
nominee  of  the  syndicate  and  title  was  taken  in  his  name*  Based 
on  an  agreement  as  to  the  value  of  the  premises  per  front  foot 
upon  sales  of  lots,  a  certain  fixed  sum  was  paid  to  the  trust 
department  of  the  bank  and  applied  in  reduction  of  the  principal 
note*  Such  payments  were  endorsed  on  the  note,  a  release  filed 
of  record  and  distribution  made  to  the  beneficiaries*  No  payments 
were  ever  made  on  the  notes  except  in  this  manner*  Neither  heirs 
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nor  beneficiaries,  so  far  as  he  knev?,  ever  took  any  steps  to 
collect  the  note,  and  they  had  wiped  the  unpaid  balance  of  it 
off  their  books  as  a  bad  investment.  As  a  matter  of  fact,  in  so 
far  as  ownership  by  plaintiff  of  an  interest  in  this  trust, 
he  corroborates  the  affidavit  of  plaintiff  and  documents  sub- 
mitted tending  to  show  that  plaintiff  acquired  an  ,0877  interest 
from  the  receiver  of  the  Gleneoe  State  Bank* 

This  suit  bears  some  of  the  stigmata  of  a  nuisance  suit. 
It  was  begun  as  a  suit  at  law.  It  became  assuit  in  equity 
without  bringing  in  other  necessary  parties*  It  prays  for  an 
accounting  and  dissolution  of  the  trust*  Dismissal  of  this 
oomplaint  in  equity  would  probably  be  held  to  adjudicate  against 
the  plaintiff  his  claim  of  title  on  which  his  suit  is  based* 
The  pleadings  and  the  affidavits  establish  clear  issues  of  fact 
between  the  parties  on  that  and  other  issues*  Issues  of  fact 
cannot  be  tried  by  inquisition* 

The  Judgment  and  decree  will  be  reversed  and  the  cause 
remanded, 

REVERSED  AND  REMANDED* 

Niemeyer,  P«  J,,  and  O'Connor,  J*  concur. 
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PEOPLE  OF  THE  STATE  OB'  ILLINOIS,  Ex.  rel., 
PAUL  F.  JONES,  Director  of  Insurance  of 
the  State  of  Illinois, 

Petitioner-Appellee, 


MEW  HOME  BENEFIT  AS  OCIATION,  a  corporation, 

Respondent* 


SARAH  A.  SCAGGS , 


Claimant-Appei lant , 


APPEAL  FROM 
SUPERIOR  COURT, 


COOK  COUNTY. 


32  4 1  A. 


MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 


Th«  New  Home  Benefit  Association  was  organized,  "not  for 
r_profit",^d<|r  the  Aot  of  Julj^  1,  1372,  on  August  8,  1927*  It  was 
reincorporated  under  "An  Act  to  Incorporate  Mutual  Benefit  Associa- 
tions  on  the  Assessment  Plan,"  etc.,  approved  June  27,  1927.  Its 
principal  office  was  at  Abingdon,  Illinois,  until  about  the  month 
of  July,  1934,  v/hen  it  was  moved  to  166  West  Jackson  Boulevard, 
Chicago,  where  it  continued  until  January  13,  1941,  when  it  ceased 
business*  After  moving  to  Chicago  the  Association,  about  August  2, 
1937,  began  to  do  business  subject  to  the  supervision  of  the  Insur- 
ance Department  of  the  State  of  Illinois,  under  the  Superintendent  of 
Insurance  and  the  Insurance  Code. 

On  February  7,  1927,  the  Association  issued  to  Dr.  A.  Scaggs 
and  Sarah  A.  Scaggs  his  wire,  of  Lovington,  Illlnois»two  certifi- 
cates of  membership  without  medical  examinations.  The  doctor's 
•ertificate  named  the  wife,  Sarah  A.,  as  beneficiary.  Her  certifi- 
cate named  the  doctor,  her  husband,  as  beneficiary.  Each  of  the 
certificates  promised  to  pay  to  the  beneficiary  $1,000.00  on  satis- 
factory proof  of  the  death  of  the  insured  while  the  certificate  was 
in  force.  The  doctor's  certificate  was  No.  183,  thet  of  Sarah  4., 
No.  184. 

Dr«  Scaggs  died  December  4,  1939,  at  Lovington,  of  pneumonia. 


I 


«    • 

.  < 

<  to 

*io  3ne<bn 


> 


■ 


2, 

Proofs  of  death  were  submitted  to  the  Association  by  Mrs*  Scaggs, 
December  26,  1939*  The  Association  acknowledged  receipt  thereof 
on  January  29,  1940,  by  letter,  saying  the  file  had  been  referred 
to  the  claim  department,  where  it  was  receiving  attention.  The 
letter  saidj   "If  there  is  any  further  information  necessary,  you 
will  be  properly  notified".  It  also  called  attention  to  the  pro- 
vision of  the  certificate  giving  the  Association  ninety  days  in 
which  to  pay  any  aoproved  claim,  It  was  signed  by  George  m,  Cobb, 
president  of  the  Association*  Later  the  Association  sent  to  Mrs* 
Scagps  a  check  for  &6^00.  She  returned  it  by  registered  mall  with 
a  letter  from  her  lawyer. 

January  17,  1940,  the  Attorney  General,  in  the  name  of 
the  People  on  relation  of  the  Insurance  Commissioner,  filed  a 
petition  in  the  Superior  Court,  praying  the  Association  be  dissolved 
and  liquidated*  The  petition  was  in  eight  paragraphs.  It  is  verifi- 
fied  by  James  U.  Cullen,  Supervisor  of  Mutual  Benefit  Associations 
In  the  Insurance  Department.  He  swears  he  is  familiar  wit fa  the  facts 
as  set  forth  in  the  petition,  knows  the  contents  thereof  and  that 
the  same  are  true  "in  substance  and  in  fact"*  Paragraphs  3,  4,  5 
and  6  aver  that  after  the  business  of  the  Association  was  removed 
to  Chicago  its  officers,  directors,  agents,  etc*  devised  a  scheme 
of  imposing  monthly  assessments  of  at  least  flt00  for  each  certif- 
cate  on  those  who  had  been  members  prior  to  the  date  of  re-incorpora- 
tion with  design  to  alter  and  impair  their  rights  as  holders  of 
certificates  in  violation  of  the  laws  of  this  State  and  the  United 
States  and  contrary  to  its  charter;  that  the  plan  was  "to  make 
unlawful  assessments  every  month"  in  violation  of  the  provisions  of 
Sections  10  and  11  of  the  Act  of  1927,  also  Section  1  of  Article  V 
and  Section  1  of  Article  IX  of  its  by-laws  and  the  provisions  of 
paragraph  5  of  Its  charter  of  re-incorporation  as  well  as  of  the 
original  charter  of  incorporation,  under  which  the  insurance  contracts 
were  issued  and  delivered;  that  the  Association  did  n!>t  succeed 
in  forcing  two  of  its  members,  Dr.  A.  Scaggs  and  Mrs*  Sarah  A.  Scaggs, 
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to  accept  in  lieu  of  their  original  contracts  other  contracts 

their 
altering  and  impairing  the  rights  and  benefits;  that  they 

nevertheless  notified  these  members  that  payment  of  assessments 
levied  against  them  had  not  been  received  and  that  their  policies 
had  been  cancelled;  that  these  representations  were  false  and 
fraudulent  because  the  payments  had  been  received  but  the  officers 
falsely  represented  to  the  members  that  they  must  execute  a  reinstate- 
ment application  with  various  warranties  carried  back  to  the  date  of 
the  benefit  certificates.,  namely,  February  7,  1927,  in  order  that 
the  defendant  corporation  might  disclaim  liability  under  these 
contracts  when  the  same  matured* 

The  complaint  also  alleged  that  the  assessments  levied  by 
defendant  corporation  were  not  according  to  law;  that  the  notice 
thereof  did  not  give  the  name  and  address  of  the  deceased  member 
together  with  the  hame  and  address  of  his  beneficiary  and  the  amount 
due;  that  the  assessments  were  not  levied  by  the  board  of  directors, 
as  required  by  law,  and  were  not  levied  upon  a  post  mortem  basis 
but  arbitrarily. 

The  petition  said  the  defendant  issued  new  certificates  to 
some  of  its  members  after  its  re-incorpoB«tion  under  the  Mutual 
Benefit  Act  of  1927  for  the  purpose  of  escaping  its  obligations 
under  the  original  contracts;  that  it  had  been  guilty  of  fraud  with 
reference  to  reinstatement  of  its  members,  having  from  time  to  time 
pretended  not  to  have  received  the  assessments  paid  by  the  members 
and  requiring  the  members  to  make  application  for  reinstatement 
so  as  to  revive  the  contestable  period  and  to  thereby  deprive  such 
members  and  their  beneficiaries  from  relying  upon  the  incontestability 
of  the  certificates  in  the  event  of  claim. 

The  defendant  answered*  On  February  10,  1941,  a  decree 
was  entered  finding  the  issues  in  favor  of  the  plaintiff  and  that 
the  Association  should  be  liquidated.  The  decree  appointed  the 
Director  of  Insurance  liquidator  and  directed  him  to  take  possession 
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of  the  books,  records  and  property  of  the  Association.  An  order 
was  entered  directing  all  claims  to  be  filed  on  or  before  December 
1,  1942. 

Notice  by  publication  was  ^iven  to  possible  creditors* 
Sarah  A*  Scaggs  filed  her  claim,  No*  HEEL.  Ms  was  based  on  boti: 
certificates^  Nob*  183  and  184,  but  No,  184  had  not  matured  and 
she  made  no  claim  thereunder  upon  the  hearing.  The  liquidator 
allowed  the  claim  for  $6.00  only.  Mrs.  Scaggs  filed  objections 
(sixteen  in  number)*  The  cause  came  on  for  hearing  before  the 
chancellor.  Evidence  was  taken.  The  court  entered  a  decree*  January 
14,  1944.  The  decree  sustained  the  action  of  the  liquidator  and 
directed  payment  to  Mrs.  Scaggs  of  the  $6«00  she  had  theretofore 
refused*  This  appeal  is  by  Mrs.  Scaggs  from  that  order* 

The  index  to  the  abstract  does  not  comply  with  Rule  6  of 
this  court.,  in  that  it  fails  to  indicate  the  nature  of  each  exhibit. 
This  disregard  of  the  rule  has  added  much  to  the  labors  of  the  court. 

The  claimant  says  the  findings  of  the  decree  are  contrary 
to  the  law  and  the  evidence.  Certificate  No.  183  was  received  in 
evidence*  Proof  was  made  of  the  payment  of  assessments  on  it  and  of 
the  death  of  Dr*  Scaggs  on  December  4,  1939.  It  was  also  shown  that 
proofs  of  his  death  were  filed  with  the  insurance  company  at  Chicago. 
This  was  prima  facie  sufficient  to  establish  liability  under  the 
policy* 

The  decree,,  however,  finds  that  the  certificate  "issued 
to  Dr*  A*  Scaggs,  was  cancelled  for  non-payment  of  assessment  levied 
for  the  months  of  July,  1939,  and  August,  1939,  and  was  reinstated 
upon  application  for  reinstatement  made  by  Dr*  A.  Scaggs  and  received 
by  the  New  Homo  Benefit  Association  on  August  29,  1939;  that  in  and 
by  said  applloation  for  reinstatement  said  Dr*  A*  Scaggs  made  repre- 
sentations and  warranties  to  the  New  Home  Benefit  Association  that 
ho  was  then  in  good  health,  ana  that  in  consideration  of  said  repre- 
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sentations  and  warranties  said  Certificate  No,  183  was  reinstated; 
that  the  representations  and  warranties  made  by  said  Drf  A,  Soaggs 
in  and  by  said  application  for  reinstatement  were  false  and 

by 

fraudulent*  and  that/ reason  thereof  said  reinstate  rent  of  certifi- 
cate N©,  183  was  void  and  ceased  to  he  of  any  force  and  effect 
after  the  last  day  of  July,  1939;  that  claimant  is  not  entitled 
to  any  of  the  benefits  provided  by  said  certificate  No,  183  *  *  *," 
The  findings  of  the  decree  are  inaccurate  and  not  sustained 
by  the  evidence.  The  notices  of  the  assessments  made  for  July  and 
August,  1939,  aim  in  evidence.  These  notices  state  as  to  each 
assessment  that  it  is  payable  within  thirty  days  of  the  date  of  the 
notice.  The  undisputed  evidence  shows  that  the  assessment  for  both 
months  was  paid  on  August  28  ©f  that  year  and  reoeipt  of  the  payment 
was  acknowledged  by  the  Association  the  next  day,  August  29,  The 
August  payment  was,  therefore,  made  within  the  time  laraed  in  the 
notice.  The  July  payment  was  not  paid  within  such  time.  This 
fact,  however,  did  not  subject  the  certificate  to  cancellation  in 
the  absence  of  further  action  on  the  part  of  the  Association,  which 
was  a  condition  precedent  to  such  cancellation.  The  Illinois 
Insurance  Code,  Chapter  73,  Sections  942  and  945,  provides: 

"Upon  failure  of  any  member  to  pay  any  assess- 
ment levied  upon  him  pursuant  t©  the  provisions 
of  this  article,  within  the  time  named  in  such 
notice,  the  association  may  declare  the  certif- 
icate of  such  member  cancelled  upon  a  further 
notice  sent  by  first  class  mail  addressed  to 
such  member  at  his  last  known  post  office 
address  stating  that  his  certificate  will  be 
cancelled  if  payment  is  not  made  to  the  associa- 
tion within  ten  days  of  the  mailing  ©f  such 
cancellation  notice," 

The  by-laws  contained  a  similar  provision.  There  is  not 
a  scintilla  ©f  evidence  in  the  record  that  any  such  notice  of 
cancellation  was  ever  mailed  to  the  insured  for  any  cause.  The 
recerds  ©f  the  ©©mpany  are  in  the  possession  of  the  liquidator. 
If  any  such  notice  had  been  given  the  proof  wasxeaslly  availabl  u 
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It  was  not  produced*  The  record  shows  that  an  official  of  the 
Insurance  Department,  having  complete  knowledge,  on  oath  says  that 
the  insurance  company  officials  manufactured  untrue  evidence  in 
order  to  deprive  these  insured  (the  Scaggs)  of  their  rights. 

However,  there  is  in  evidence  an  exhibit  (the  liquidator's 
Ne#  1)  which  tends  to  show  Dr,  Scaggs  was  induced  to  believe 
certificate  No,  183  had  lapsed  and  that  he  signed  an  application 
on  August  39  for  reinstatement*  This  paper  la  on  a  printed  form 
apparently  used  by  the  Association.  It  is  designated  "Application 
To  Now  Homo  Benefit  Association  For  Reinstatement  Of  Lapsed  Certifi- 
cate", It  states  that  certificate  No,  183  has  lapsed,  In  an  appro- 
priate place  at  the  end  is  the  signature  "A,  Scaggs";  underneath  in 
printing  "Signature  of  Applicant",  In  the  body  of  the  instrument 
the  signer  states  that  his  occupation  is  "Practice  of  medicine",  in 
another  blank  that  he  was  born  "July  5,  1871",  These  two  blanks 
are  filled  in  to  the  handwriting  of  the  insured*  Before  his  signa- 
ture at  the  end  of  the  document  and  before  both  these  statements  in 
his  handwriting  are  cross— marks  in  ink  and  evidently  in  the  hand- 
writing of  another.  The  paper  is  dated  August  29,  1939,  There  is  an 
appropriate  blank  on  it  for  the  signature  of  a  witness,  but  no  name 
appears  therein*  These  crosses  Indicate  the  paper  was  not  executed 
at  Chicago  at  the  time  stated  on  its  face  and  that  it  was  probably 
executed  at  another  place  and  returned  by  mail.  However,  no  proof 
was  offered  as  to  how  this  writing  was  delivered  to  the  insurance 
company.  It  may  have  been  sent  to  an  agent  of  the  company  at  Dr» 
Scaggs'  home  in  Lovington,  his  writing  obtained  thereon  and  then 
returned  by  the  agent  to  the  company.  In  the  printed  form  the  insured 
states:   "That  since  the  date  of  application  for  the  above  numbered 
certificate  I  have  had  no  sickness,  ailment  or  injury  whatsoever,  nor 
have  I  been  attended  by  any  physloian,  except  as  follws:"  The  answer, 
in  the  handwriting  of  an  unknown  person,  is:   "No  exceptions" •  In 
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another  part  of  the  printed  form  the  applicant  is  supposed  to 
state:   "That  during  the  past  twelve  months*  I  have  not  been 
associated  with  a  person  who  has  consumption  or  any  infectious 
or  contagious  disease,  nor  have  I  been  living  or  staying  in  a  dwell- 
ing occupied  during  said  period  by  such  a  person  except  as  follows* H 
The  answer  to  this*  in  unknown  handwriting,  is:   "No  Exceptions", 
By  the  printed  form  the  insured  further  states:   "I  hereby  make 
this  application  for  reinstatement  a  part  of  the  certificate  and 
agree  that  in  the  event  of  self-destruction,  whether  sane  or 
insane,  within  two  years  from  the  date  of  approval  by  the  New 
Home  Benefit  Association  of  this  amplication*  the  amount  payable 
as  a  death  benefit  under  said  certificate  shall  be  equal  to  the 
assessments  paid  since  reinstatement  on  said  certificate  and  no 
more".  In  the  paper  as  offered  in  evidence  the  letter  "S"  is 
stricken  out  of  the  word  "years",  the  printed  word  "two"  is 
stricken  out  and  in  the  handwriting  of  an  unknown  person  (but 
certainly  not  Dr»  Scaggs)  is  written  the  .ord  "one". 

The  claimant  objected  to  this  paper  when  it  was  offered  in 
evidence*  It  was  received  subject  to  objection  and  the  decree 
seems  to  be  based  upon  its  validity.  When  it  is  recalled  that  the 
original  certificate  was  issued  without  medical  examination  and  that 
both  statute  of  the  State  and  by-law  of  he  insurance  company  required 
a  ten  day  notice  by  registered  mail  before  any  cancellation  of  a 
certificate,  the  paper  lndioateg  an  attempt  to  perpetrate  a  palpable 
fraud  on  the  insured*  such  as  is  described  in  the  original  complaint 
filed*  The  trembling  hand  with  which  Dr»  Sea  gs  wrote  that  part 
of  this  paper  which  was  written  by  him  indicates  a  design  on  the 
part  of  whoever  obtained  his  signature  to  deprive  his  widow  of  the 
benefits  of  the  insurance  he  had  been  carrying  for  many  years. 

There  are  two  signif la  nt  items  of  evidence  in  the  record 
in  this  oomneotion.  First,  the  check  of  August  28,  1939,  by  which 
Dr*  Scaggs  paid  the  asses  mente on  both  certificates  for  July  and 
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August*  At  the  top  of  the  oheck  is  a  memorandum  in  his  hand- 
writing:  "Duplicate  for  check  drawn  8-1-39",  and  at  the  bottom, 
In  a  blank  following  the  printed  word  "For",  this,  also  in 
the  handwriting  ©f  Dr*  Scaggs:   ("Duplicate  check  8-1-39,  which 
has  not  shown  up  at  bank"*)  This  check  was  accepted  by  the  insur- 
ance eotripany  and  cashed.  Second,  under  date  of  8-26-39,  Dr*  Scaggs 
wrote  the  insurance  company  at  Chicago s 

"Sirs:- 

After  having  written  you  twice  since  I 
sent  you  a  check  on  Aug*  1,  1939,  amount  six 
dollars  to  pay  assessments  on  Ctfs*  183  & 
184,  I  am  sending  you  a  duplicate  and  cancelling 
at  bank  of  original* 

I  sent  you  a  self  addressed,  stamped 
envelope  for  reply  some  days  ago  and  not 
received  the  reply* 

If  you  have  any  doubts  about  the  check 
having  been  issued  at  the  time  I  can  send  you 
my  book  of  stubs  and  blanks  left. 

We  are  both  in  our  usual  state  of  good 
health* 

Hoping  to  hear  from  you  soon  I  remain, 

Yours  truly, 

A*  Scaggs* « 

There  are  other  reasons  why  this  decree  cannot  stand* 
The  finding  is  that  the  Insured  obtained  reinstatement  by 
fraudulent  representations*  There  is  not  sufficient  proof  of 
this  in  the  record*  In  the  first  place  tnere  is  no  proof  that 
the  insurance  company  relied  upon  these  representations,  and 
in  the  second  place  there  is  no  proof  that  if  tbey  had  relied 
thereon  the  same  were  false  in  material  matters  when  made*  1'he 
liquidator  offered  no  evidence  on  this  issue  but  relied  upon 
statements  in  thebproof  ot  death  submitted  by  the  claimant*  This 
statement  is  signed  by  Dr*  Stephen  H.  Ambrose  of  Lovington, 
Illinois*  who  states  that  the  duration  of  the  last  illness  off  Dr* 
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Seaggs  was  from  12:50  A,  M9  to  1:00  A*  M.  of  the  day  he  died*  The 
proof  gtates  that  the  deceased  had  had  an  operation  for  hernia 
In  1935  and  cardiac  decomposition  in  1936  and  that  there  was 
recovery  from  both  in  1936;  that  the  disease  of  which  he  died 
first  began  to  affect  his  health  only  thirty  minutes  before  his 
deatfc,  and  that  in  the  opinion  of  the  attending  physician  no 
former  disease  had  any  effect  upon  his  last  illn»ss.  The  attempted 
fraud  In  this  case  is  by  the  insurance  company  Instead  of  Dr. 
Seaggs* 

Claimant  insists  the  order  should  be  reversed  with  direc- 
tions to  allow  her  claim  for  SI, 000*00,  plus  interest  from  the 
date  of  proof  of  loss*  This  will  be  done. 

Por  the  reasons  stated  the  decree  will  be  reversed  and 
the  cause  remanded  with  directions  to  allow  the  claim  under 
certificate  No.  183  for  £1,000,00,  plus  interest  at  five  per  cent 
from  the  date  of  proof  of  loss,  December  26th,  1939» 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

Niemeyer,  P«  J,,  and  O'Connor,  J*,  concur. 


tm  rum 

- 

Tit 


- 


5    rx«a§J 


) 


43165 


LIVE  STOCK  NATIONAL  BANK  OP 
CHICAGO,  Administrator  of  the 
Estate  of  RUTH  TAVE  NER,  De- 
ceased, 

Appellee,         ) 


)    APPEAL  FROM 
) 

CIRCUIT  COURT 


WALTER  J*  GUMMINGS,  as  Receiver  ) 

etc.,  et  al.,  doing  business  as  )    COOK  COUNTY, 

CHICAGO  0URFACE  LINES,  ) 

Appellants.  ) 

*    324I.A. 

MR*  JUSTICE  0» CONNOR  DELIVERED  THE  OPINION  OP  THE  COURT, 

Plaintiff  brought  an  action  under  the  statute,  against 
defendants  to  recover  for  the  wrongful  death  of  Ruth  Tavenner, 
deceased,  which  plaintiff  claimed  resulted  from  a  collision  between 
an  automobile  in  which  Mrs*  Tavenner  was  riding,  and  one  of  defen- 
dants1 street  cars.  There  was  a  Jury  trial,  a  verdict  and  judg- 
ment in  plaintiff's  favor  for  $5,000  and  defendant e  anpeal. 

In  the  late  afternoon  of  July  31,  1943,  Mr,  and  Mrs,  Tavenner, 
with  their  baby  girl  about  26  months  old,  were  driving  in  their 
automobile,  In  Milwaukee  avenue,  which  extends  northwest  and  south- 
east, about  a  block  north  of  Diversey  Boulevard,  Chicago,  They  were 
on  their  way  to  visit  friends  at  Pox  Lake,  Illinois,  Mr*  Tavenner 
was  driving  and  Mrs*  Tavenner  and  the  baby  were  sitting  on  the 
front  seat  with  him.  Another  car  going  in  the  same  direction  was 
in  front  of  the  Tavenner  automobile.  It  stopped  and  was  backing 
into  the  right  hand  curb  to  park;  this  caused  Mr,  Tavenner  to  stop 
his  automobile,  and  It  was  struck  from  the  rear  by  one  of  defen- 
dants' street  cars,  as  a  result  of  which  Mrs*  Tavenner  was  injured. 
Plaintiff's  contention  is  that  as  a  result  of  the  collision  Mrs* 
Tavenner1 b  right  kidney  was  misplaced  about  2  inches.  That  she 
reoeived  medlwal  aid  and  complained  from  that  time  until  ugust 
24,  1943,  when  she  was  operated  on  at  a  hospital  in  Chicago  and 
died  the  same  day  a  very  short  time  after  the  operation  -  that  her 
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death  resulted  from  the  collision*  On  the  other  side  defendants' 
theory  Is  "that  the  fallen  kidney  was  not  caused  by  the  collision." 
The  evidence  Is  to  the  effect  that  the  deceased  was  31  years 
eld;  had  been  married  for  about  5  years  to  Edward  Tavenner,  who  was 
a  machine  shop  foreman*  That  as  a  result  of  the  marriage  a  daughter 
was  born,  who  at  the  time  of  the  accident  was  26  months  old.  Prior 
to  the  accident  Mrs,  Tavenner  was  healthy,  did  her  own  housework, 
the  cooking,  cared  for  the  baby,  did  laundry  work  and  sometimes 
helped  her  husband  with  the  painting  and  decorating  of  the  walls  and 
woodwork  of  their  home*  Her  health  was  good;  she  had  never  been 
treated  by  a  doctor  ether  than  when  the  baby  was  born,   Vhen  the 
aocident  occurred  she  and  the  baby  went  with  the  police  officer  who 
came  to  the  scene.,  to  a  doctor's  office  nearby*  The  doctor  examined 
her  and  found  a  small  blood  tumor  on  the  top  of  her  head  about  ihe 
size  of  a  quarter*  Shortly  afterward  she  and  her  husband  and  the  baby 
continued  on  their  way  to  Fox  lake,  which  is  about  50  miles  northwest 
of  Chicago*  They  were  to  visit  SJiae  friends  over  the  week  end*  They 
arrived  at  Fox  Lake  about  9  o'clock  at  night*  On  the  next  day,  which 
was  Sunday,  Mr*  Tavemer  left  for  his  home  in  Chicago  about  6:50  P*M*, 
Mrs*  Tavenner  remaining  with  her  friends  at  Fox  Lake*  On  the  next 
day,  Monday,  he  received  a  telephone  call  from  his  wife  and  the  next 
day  he  with  Dr,  Bernstein  drove  to  Fox  Lake  where  Mrs*  Tavenner 
received  medical  attention  from  the  doctor*  On  the  following  day, 
v/ednesday,  Mre»  Tavenner  returned  to  their  home  in  Chicago  with  her 
husband  and  the  next  day,  Thursday,  Dr*  Bernstein  called  at  their 
house  where  he  examined  her  and  shortly  afterward  had  X-ray  pictures 
taken  of  her*  The  doctor  had  not  known  the  Tavenners  before  he  went 
with  Mr.  Tavenner  to  Fox  Lake.  The  X-rays  showed  that  firs*  Tavenner' s 
right  kidney  was  about  one  and  one-half  inches  lower  than  the  left 
kidney  which  the  dootor  diagnosed  as  a  "ptosis  displacement  with  a 
torsion"  which  he  said  was  "a  kinking  or  twisting* R  For  a  couple  of 
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weeks  thereafter.  Rose  Kronkel,  &  woman  friend,  stayed  at  the 
Tavenner1  s  home,  apparently  to  help  do  the  housework  and  take  care 
of  Mrs*  Tavenner  and  about  two  weeks  thereafter  Mrs*  Tavenner  was 
taken  to  the  Robert  Burns  Hospital,  in  Chicago.  She  was  there  7  or 
8  days  and  on  August  24,  was  operated  upon  by  Dr*  Boland,  assisted 
by  Dr»  Bernstein,  and  as  stated,  she  died  very  shortly  after  the 
operation  was  completed* 

There  is  further  evidence  in  the  record  tending  to  show  that 
from  the  time  of  the  accident  until  Mrs*  Tavenner  was  operated  on 
she  was  complaining  as  a  result  of  the  collision  between  the  auto- 
mobile and  the  street  car*  Proof  of  Mrs*  Tavenner  ts  good  health  prior 
to  the  injury  and  the  change  occurring  immediately  afterward  and 
continuing  until  her  death  is  competent  to  establish  that  the  sub- 
sequent condition  resulted  from  the  injury*  Well-Kalter  ,-fte,  Oo*  v* 
ind*  Gomm*  376  111,  48;  Ivanhoe  v.  Buda  Go*.  247  111*  App*  336* 
Dr*  Malcolm,  called  by  defendants,  admitted  to  practice 
surgery  in  Illinois  about  1930,  and  who  was  a  graduate  of  McGill 
University  in  Montreal,  testified  as  an  expert*  He  gave  as  his 
opinion,  after  the  facts  were  detailed  about  the  hypothetical  person, 
that  the  displacement  of  the  kidney  could  not  have  been  the  result 
of  the  collision*  And  further.,  that  the  operation  performed  on  Mrs* 
Tavenner  *is  not  done  any  more,"  He  then  detailed  w:at  he  considered 
a  proper  method  of  treatment  for  a  misplaced  kidney* 

We  think  the  question  whether  the  displacement  of  the  kidney 
and  the  operation  resulted  from  the  Injury  Mrs*  Tavenner  received  as 
a  result  of  the  collision  was  for  the  Jury*  And  upon  a  considera- 
tion of  all  the  evidence  in  the  record  we  are  of  opinion  we  would 
not  be  warranted  In  disturbing  the  verdict  of  the  Jury,  approved  as 
it  was  by  the  trial  Judge,  on  the  ground  that  it  was  against  the 
manifest  weight  of  the  evidence* 

Counsel  for  defendants,  after  describing  the  movement  of  the 
two  automobiles  and  the  street  oar,  the  collision  and  what  the 


* 


- 

1 


, 


. 


. 


Hfi 


r 


- 


T-  •  * '> 


• 


- 


ubr  Jbtrui 


( 


4. 

motorman  did  to  stop  his  car  say:  "Since  the  evidence  bearing 
upon  the  question  of  negligence  is  in  conflict,  it  does  not  afford 
a  proper  issue  to  be  presented  in  this  court.  Therefore,  it  will 
not  be  necessary  to  go  into  detail  in  setting  forth  the  evidence 
bearing  u  on  that  question, " 

Counsel  complain  of  the  action  of  the  court  in  refusing  to 
give  defendants*  offered  instruction  No.  25  and  in  giving  plain- 
tiff's instruction  So,  1»  By  instruction  No,  25  defendants  sought 
to  have  the  court  tell  the  Jury  what-  thay  should  take  into  consid- 
eration in  considering  whether  the  motorman  properly  operated  the 
street  car  and  continuing,  that  "plaintiff  must  show*  by  a  prepon- 
derance of  the  evidence  that  the  circumstances  were  such  that  said 
motorman  had  time  and  opportunity  to  become  conscious,  by  the 
exercise  of  ordinary  care,  of  the  facts  giving  rise  to  such  duty, 
and  reasonable  opportunity  to  perform  lt»H  And  that  if  the  motor- 
man  did  not  have  a  reasonable  opportunity,  by  the  exercise  of  ordinary 
care,  to  stop  the  street  car,  they  should  find  for  the  defendants* 
We  think  other  instructions  pointed  out  what  plaintiff  was  to  prove 
by  a  preponderance  of  the  evidence  and  what  the  duty  of  the  motor- 
man  was  and  that  the  Jury  were  not  in  any  way  misled.  The  issues 
were  simple  and  easily  understood  by  the  Jury*  And  under  the  cir- 
cumstances we  think  the  Judgment  ought  not  to  be  reversed  for  failure 
to  give  the  offered  instruction*  Plaintiff's  instruction  No,  1  which 
was  given,  and  to  which  complaint  is  made;j  after  telling  the  Jury 
what  was  alleged  in  the  complaint,  which  was  an  unsworn  statement  of 
charges  made  by  plaintiff  and  not  to  be  considered  as  evidence, 
continued  that  if  the  Jury  believed  from  a  preponderance  of  the 
evidence  under  the  instructions  of  the  court  that  plaintiff  had  proved 
the  defendants  were  guilty  of  one  or  more  charges  of  negligence  as 
alleged  in  the  complaint  "and  that  such  negligence,  if  any,  caused 
or  proximately  contributed  to  cause  the  accident"  and  the  injuries 
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and  death  complained  of,  and  that  both  Mr,  and  Mrs,  Tavenner 
wero  in  the  exercise  of  ordinary  care,  then  they  might  find  the 
defendants  guilty*  Counsel  for  defendants  say  that  this  instruction 
is  wrong  because  it  directs  a  verdict  for  plaintiff  if  the  jury  find 
that  the  defendants  were  negligent  "and  that  such  negligence,  if 
any,  caused  or  proximately  contributed  to  cause  the  accident  and 
the  injuries  and  death  complained  of  in  this  case,"  That  to  warrant 
a  recovery  for  the  wrongful  death  such  as  the  case  at  bar  HThe 
Injuries  act  provides  for  recovery  only  where  the  death  was  caused 
by  wrongful  act  and  not  where  the  wrongful  act  was  but  a  contribu- 
ting cause,  proximate  or  otherwise* "  And  in  support  of  this  con- 
tention counsel  cite  Phase  v.  Neleon»  Admr«  39  111*  App*  53*  That 
was  a  malpractice  case  by  an  administrator  to  recover  for  the  death 
of  a  person  which,  it  was  claimed,  resulted  from  unskillful  treat- 
ment of  the  physiolan.  Language  was  used  by  the  court  in  that  case 
which  would  tend  to  support  counsel's  contention,  but  upon  a  careful 
reading  of  the  opinion  we  think  it  will  be  found  that  this  was  not 
the  holding  in  that  ease*  That  was  a  case  where  the  doctor  was 
charged  with  being  unskillful  in  an  operation*  The  date  when  the 
operation  was  performed  does  not  appear  but  the  patient  died  September 
11  [year  not  stated]*  After  discussing  how  the  operation  was  perform- 
ed, the  court  said  there  was  no  substantial  controversy  about  that, 
except  that  the  doctor  insisted  that  the  patient  "was  laboring  under 
other  serious  and  dangerous  maladies  at  the  time  he  was  called. "  And 
in  discussing  the  instruction  which  told  the  Jury  what  plaintiff  must 
prove  before  recovery  could  be  had  and  then  what  the  doctor  did 
"that  caused  or  contributed  to  the  death"  of  the  patient,  the  court 
said  that  the  statute  under  which  the  action  was  commenced  provided 
that  " 'whenever  the  death  of  a  person  is  caused  by  the  wrongful 
act,  neglect  or  default  of  another*  then  such  person  who  gauged 
the  death  shall  be  liable,  etc»"  We  think  the  court  did  not  quote 
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enough  of  section  1  of  the  Injuries  act.  The  pertinent  part  of  that 
section  is:   "Whenever  the  death  of  a  person  shall  he  caused  hy 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  default 
is  such  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who  or  company  or  corporation 
which  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages** 

In  the  instant  case  if  Mrs*  Tavenner  had  survived  and  brought 
suit  against  the  street  car  company  for  damages  and  should  show  to 
the  satisfaction  of  the  Jury  that  she  was  guilty  of  no  negligence 
but  that  the  motorman  was  negligent,  she  would  be  entitled  to  recover. 
But  since  she  died,  the  statute  gives  the  right  of  action  t©  her 
administrator* 

The  eourt  reversed  the  judgment  in  the  Chase  case  on  the 
ground  that  there  were  otho»  erroneous  instructions  given  at 
plaintiff^  request  and  a  proper  instruction  offered  by  defendant 
refused*  Moreover,  in  the  instant  case,  an  instruction  was  given 
at  defendants'  request  which  told  the  jury  that  HIt  is  not  sufficient 
for  the  plaintiff  to  show  that  any  alleged  injury  contributed  to  or 
heijped  to  bring  about  her  death.  Before  the  plaintiff  can  recover 
in  this  case  it  must  show  that  the  death  of  the  plaintiff's  intes- 
tate was  the  direct  result  of  the  alleged  injuries.* 

Wo  think  the  giving  of  instruction  No.  1  is  not  reversibly 
erroneous  even  if  it  be  held  that  it  was  technically  inaccurate* 

The  Judgment  of  the  Circuit  court  of  Cook  county  is  af- 
firmed* 

AFFIRMED, 

Nlemeyer,  P*  J.,  and  Matohett,  J.,  concur* 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex  rel.,  GENEVIEVE  CHRISTNER, 

Appellant, 


W.  J»  HAMILTON,  et  al., 

Appellees^ 
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)     CIRCUIT  COURT, 


COOK  COUNTY, 
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MR.  JUSTICE  0« CONNOR  DELIVERED  THE  OPINION  OF  JHE  COURT. 


By  this  appeal  the  relator,  Genevieve  Chrirtner,  seeks  to 
reverse  an  order  entered  by  the  Circuit  court  of  Cook  county 
quashing  the  writ  of  certiorari  issued  upon  her  amended  petition 
to  secure  a  review  ©f  the  record  of  the  Oak  Park  Board  of 
Education  District  No,  9?  and  that  of  the  Appeal  Committee  appoint- 
ed by  the  Bounty  Superintendent,  Noble  J.  Puffer, 

October  21,  1943,  the  relator  filed  her  petition  against 
the  Superintendent  of  Schools  and  the  members  of  the  Board  of 
Education  of  School  District  No.  97,  of  Oak  Park,  Illinois,  in 
which  she  alleged  that  she  wag  a  single  woman  and  was  employed  as 
a  teacher  in  an  Oak  Park  school  in  1931  and  continued  to  teach 
until  the  end  of  the  school  year  of  1943  when  the  Board  refused 
to  renew  her  employment  on  the  ground  that  on  July  23,  1933,  she 
had  married  a  blind  lawyer,  and  kept  the  matter  a  secret  from  the 
school  officials.  She  alleged  that  this  marriage  was  known  to 
people  generally  in  Oak  Park  and  Chicago,  and  to  the  school  offi- 
cials of  Oak  Park,  That  she  did  not  conceal  the  fact  of  her 
marriage  and  prayed  that  a  writ  of  mandamus  issue  commanding  the 
Board  to  reinstate  her. 

Defendants  in  their  answer  averred  that  it  was  the  policy 
and  rule  of  the  Board  for  many  years  not  to  employ  as  regular 
teachers  married  women;  that  the  relator  concealed  the  fact  of 
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her  marriage  and  the  Board  was  not  advised  of  it  until  1943; 
that  there  was  a  hearing  before  the  Board  of  Education  which 
found  against  the  relator  and  she  appealed  t©  an  Appeal  Committee 
where  the  matter  was  considered,  with  a  like  result, 

December  £7,  1943,  by  leave  of  court,  the  relator  filed 
an  amended  petition  praying  that  a  writ  of  certiorari  issue  directed 
to  the  Board  of  Sduoation,  the  County  Superintendent  of  Schools 
and  the  Aopeal  Committee  to  certify  the  record  to  the  Circuit 
court*  Substantially  the  same  allegations  are  made  in  this  peti- 
tion as  in  the  original  petition  which  prayed  for  a  writ  of  mandamus. 
There  was  a  hearing  before  the  court  and  on  April  19,  1944,  an 
•rder  was  entered  which  recites  that  the  matter  came  on  to  be  heard 
upon  the  return  to  the  Appeal  Committee  filed  to  the  writ  of  cer- 
tiorari, and  the  court  having  heard  arguments  of  counsel,  oral  and 
written,  and  having  examined  the  return  filed  by  the  County  Super- 
intendent of  Schools  for  the  Appeal  Committee,  found  tnat  the 
Appeal  Committee  had  jurisdiction  of  the  parties  and  of  the  subject 
matter  and  it  was  ordered  and  adjudged  that  the  writ  of  certiorari 
becquashed  and  the  petition  dismissed.  The  relator  appeals* 

The  reply  brief  of  counsel  for  tne  relator  was  filed 
December  26,  1944 ♦ 

There  are  over  700  pages  in  the  transcript  of  record  which 
show  the  rules  of  the  Board  of  Education  of  Oak  Park;  the  minute* 
•f  the  meetings  of  the  Board  in  reference  to  tne  matter  of  sever- 
ing tne  relator's  position  as  teacher  in  the  schools  of  Oak  Park; 
the  testimony  of  a  number  of  witnesses;  the  appeal  taken  by  the 
relator  and  the  hearing  before  the  Appeal  Committee  of  the  three 
appointed  by  the  County  Superintendent  of  Schools,  via,,  Herbert  B. 
Mulford,  Chairman,  Minnie  Rio  and  Ira  Garman*  The  Committee  ren- 
dered  its  opinion  in  which  they  said:   "The  Appeal  Committee  Is 
of  the  opinion  that  the  paramount  interest  to  be  considered  in  the 
operation  of  nubile  schools  SHOULD  be  the  education  and  welfare  of 
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the  children* 

*fe  believe  It  was  unreasonable  for  the  Board  of  Education  of 
School  District  #97  In  Cook  County,  Illinois  to  deny  Genevieve 
Christner  Wilcox  her  contract  merely  because  of  a  change  In  her 
marital  status*  There  is  no  evidence  to  the  effect  that  the 
change  in  her  marital  status  affected  her  ability  to  teach  Or 
that  it  affected  her  rating  as  a  good  teacher,  The  concealment 
of  her  marriage  and  the  deception  practiced  are  the  direct  result 
of  the  policy  of  the  Board  and  her  human  desire  to  hold  her  posi- 
tion under  the  circumstances. 

"However,  we  further  believe  the  question  of  employment  of 
single  or  married  teachers  or  both  at  present  is  a  matter  of 
policy  to  be  determined  by  home  rule*  Under  the  present  law, 
only  the  citizens  of  a  School  District  can  -  if  they  so  desire  - 
change  the  policy  of  the  Board* 

■We  believe  it  is  beyond  the  scope  and  power  of  our  official 

duties  to  disturb  the  home  rule  principle;  therefore^  under  the 

circumstances  and  in  the  opinion  of  the  Appeal  Committee,  we  feel 

other 
we  have  no/ alternative  but  to  hold  that  the  Employing  Board  was 

the  duly  authorized  agency  of  the  Citizens  of  the  School  District 

and  legally  had  the  authority  and  power  to  render  its  decision* * 

The  trial  Judge  in  deciding  the  case  said:   "Genevieve 

Christner  was  a  teacher  in  the  Oak  Park  grammar  schools*  She 

became  a  teacher  in  1931,  but  in  1945  the  Board  of  Education, 

through  its  superintendent,  caused  charges  to  be  filed  against  her, 

and  the  effect  of  the  charges  was  that  she  did  not  truly  answer 

certain  questions  with  reference  to  her  employment  as  a  teacher; 

that  in  effect  she  deceived  the  Board*"  That  in  Oak  Park  there 

was  a  rule  prohibiting  employment  of  married  women  as  teachers; 

that  "There  are  two  versions  of  this  rule;  one,,  referred  to  as 

Rule  99,  reading  as  follows:   'Married  women  are  not  eligible 

for  regular  teaching  positions  In  the  elementary  schools  of  Oak 
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Park*  They  may  be  employed  in  substitute  service.  A  sroman 
teacher  who  is  married  during  the  school  year  may  continue  to 
teach  for  the  balance  of  the  school  year  upon  the  basis  of  a 
substitute  teacher,  and  shall  receive  the  salary  paid  t©  substi- 
tute teachers,"  And  continuing  the  court  said  there  was  a  grave 
question  in  his  mind  as  to  whether  this  rule  was  in  effect,  but 
that  this  question  was  immaterial  because  there  was  a  prior  rule 
which  reads:   "In  the  selection  of  teachers  for  employment  in  the 
Oak  Park  Elementary  Schools  first  consideration  will  be  given 
to  applicants  who  have  had  successful  teaching  eBperience  in 
addition  to  the  required  professional  training.  In  making  appoint- 
ments to  regular  positions  in  the  teaching  force,  first  considera- 
tion will  be  given  to  women  who  are  unmarried, «  That  "there  is  no 
question  but  what  the  rule  was  in  effect*"  That  Miss  Christner  was 
married  in  1933  to  Earl  Wilcox,  a  lawyer  practicing  in  Chicago  who 
lived  in  Austin,  located  on  the  west  side  of  Chicago  close  to 
Oak  Park;  that  Mr*  Hamilton,  Superintendent  of  Schools,  testified 
that  no  married  women  are  employed  as  regular  school  teachers  in 
Oak  Park  but  only  as  extra  teachers.  That  "Miss  Christner,  for 
seven  or  eight  years  was  known  as  Genevieve  Christner,  although 
her  real  name  was  Mrs*  Genevieve  Wilcox,"  That  this  was  not  con- 
trary to  the  law  of  this  State  so  long  as  it  did  not  tend  to 
defraud,   "but,  I  think,  in  this  case  Miss  Christner  wanted  to 
keep,  at  least  partly,  secret  the  fact  the  was  married.  In  a  con- 
versation in  1938  with  Superintendent  Hamilton,  he  testified  that 
when  he  asked  her  if  she  was  married  she  said  'We  plan  to  be,'" 
That  "she  kept  on  teaching,  and  she  was  a  good  taacher,  and  she  led 
a  good,  respectable  moral  life,"  That  all  of  the  trustees  of  Oak 
Park  found  her  guilty  except  one,  although  the  one  says  that  she 
did  not  tell  the  people  of  Oak  Park  that  she  was  married.  The 
court  then  discusses  the  law  with  reference  to  taking  an  a  peal 
from  the  action  of  the  Board  of  Education  and  says  that  the  Appeal 
Committee  was  appointed  by  Mr,  Puffer,  County  Superintendent  of 
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Schools  of  Cook  county,  and  that  at  the  request  of  the  relator 
the  Appeal  Gommlttee  proceeded  to  hold  a  hearlag  as  the  statute 
provided*  He  then  refers  to  the  opinion  of  the  Appeal  Committee, 
which  we  have  above  quoted,  and  after  diseu  sing  some  authorities 
refers  to  the  school  law  -  section  127-5/4,  eh.  122,  111,  Rev. 
Stat,  1943,  and  continues:   "I  hold  that  the  Appeal  Committee 
had  Jurisdiction  of  the  parties  and  of  the  subject  matter.  It  was 
on  the  request  of  the  petitioner,  are.  ilcox  ***  she  brought  the 
review  before  the  County  Superintendent  of  Schools*  Committee. * 
And  he  affirmed  the  decision  of  the  Appeal  Committee. 

Counsel  for  the  relator  In  their  brief  say,  "the  only 
questions  at  issue  were:   (1)  Did  the  Board,  principals,  superin- 
tendent and  others  know  that  ahe  was  a  married  woman  when  the 
Board  placed  her  under  tenure  on  May  22,  1942?   (2)  Did  the 
Board  in  quorum  as  embled  ever  adopt  a  rule  prohibiting  a  teacher 
from  getting  married?  (5)  Was  a  teacher  prohibited  from  using  her 
maiden  name  in  her  professional  capacity  subeeouent  to  her  marriage? " 

On  the  original  hearing  before  the  school  officials  in  Oak 
Bark,  it  was  found  that  the  Board  did  not  know  the  relator  had 
been  married  and  that  she  had  concealed  the  fact  of  her  marriage 
from  the  officials.  The  Appeal  Committee  approved  this  finding. 
If  we  had  authority  to  pa??  on  this  question,  which  we  have  not, 
we  think  (1)  no  other  finding  could  be  sustained  under  the  evidence; 
(2)  the  record  further  discloses  that  for  many  years  there  was  a 
rule  In  force  in  School  District  #97  which  provided  that  in  making 
appointments  of  teachers  to  regmlar  positions  first  consideration 
would  be  given  to  women  who  are  unmarried.  This  fact  Is  shown  by 
the  record  and  is  sustained  by  the  Board  of  Education,  the  Appeal 
Committee  and  the  trial  Judge,  The  trial  Judge,  in  deciding  the 
ease  said  he  was  uncertain  whether  Rule  99  was  properly  adopted 
by  the  School  Board  officials  in  Oak  Park  in  1943,  which  provided 
that  married  women  were  not  eligible  for  regular  teaching  positions 
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In  the  elementary  schools  in  Oak  Park.  But,  the  prior  rule,  >vhich 
we  hare  above  quoted  and  which  had  been  in  effect  many  years, 
wae  sufficient  authority  for  excluding  married  *omen  as  teachers 
in  Oak  Park  schools.  We  agree  with  the  holding  of  the  trail 
Judge.   (3)  There  was  no  prohibition,  so  far  as  we  are  able 
to  find,  by  which  a  married  teacher  was  prevented  from  using  her 
maiden  name,  provided  such  use  was  not  for  the  purpose  of  deceiving 
the  school  officials.  But  in  the  instant  case,  the  finding  is 
that  the  use  by  the  relator  of  her  maiden  name  was  for  the  purpose 
of  deceiving  the  school  orricials.  While  this  disposes  of  what 
counsel  say  are  the  only  three  questions  at  issue,  a  great  deal 
Of  other  argument  is  made  on  several  contentions  touching  the 
alleged  irregularity  of  the  hearings  by  the  Board  of  Education  and 
the  Appeal  Committee,  and  the  constitution  of  that  committee.  We 
think  there  is  no  merit  in  these  several  contentions  and  on  the 
whole  it  is  clear  that  the  relator  was  given  a  fair  hearing  before 
the  Board  of  Education  and  the  Appeal  Committee  and  that  none  of 
her  rights  were  violated. 

Par,  136©,  ch,  122,  which  applies  to  the  school  in  Oak 
Park,  provides  for  "Contractual  continued  service  for  teachers" 
(which  is  referred  to  as  the  "tenure"  statute)  and  for  the  method 
of  removal  of  such  teachers.  The  section  provides:   "Notwithstanding 
the  entry  upon  contractual  continued  service,  any  teacher  may  be 
removed  or  dismissed  for  the  reasons  or  causes  provided  in  Sections 
115  and  127  of  this  Act,  in  the  manner  hereinafter  provided. H 

By  section  115  the  board  of  school  directors  is  authorized 
"To  dismiss  a  teacher  for  incompetency,  cruelty,  negligence,  immor- 
ality or  other  sufficient  cause,"  Any  by  section  127:   "To  dismiss 
and  remove  any  teacher,  whenever,  in  the  opinion  of  the  board  of 
education,  he  is  not  qualified  to  taaoh,  or  whenever,  in  the 

opinion  of  the  board,  the  interests, af  the  schools  may  require  it," 

the 

Par,  136c  (sec,  127-3/4)  after  providing  for/ manner  of  hear- 
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tng  and  discharge  by  the  Board  of  Education  and  the  dismissal 
of  a  teacher  continues!   "If*  after  the  hearing,  the  teacher 
desires  to  appeal  from  the  decision  of  the  board,  said  teacher 
must  notify  the  county  superintendent  in  writing,  within  ten 
days  after  the  decision,  stating  a  desire  to  have  the  case  reviewed 
by  an  appeal  committee*  The  appeal  committee  shall  be  a  pointed 
by  the  county  superintendent  of  schools  and  shall  consist  of 
three  members,  none  of  whom  shall  be  a  resident  of  the  district 
in  which  the  teacher  teaches*  One  of  the  members  shall  be  a 
public  school  teacher,  one  a  school  board  member,  and  the  third, 
who  shall  act  as  chairman,  shall  be  neither  a  teacher  nor  a  board 
member*"  The  only  proof  that  the  three  persons  appointed  were 
not  such  persons  as  the  statute  authorized  is  the  allegations  of 
the  relator's  petition  for  writ  of  certiorari.  There  is  no  proof 
in  the  record  that  we  have  been  referred  to  which  in  any  way 
shows  that  either  of  the  three  members  were  not  properly  appointed* 
We  think  it  clear  that  each  of  the  three  gave  the  relator  a  fair 
and  impartial  hearing  although,  as  they  stated  in  their  decision, 
they  were  not  personally  in  favor  of  the  rule  prohibiting  married 
women  from  teaching  in  the  schools  of  Oak  Park,  ye>  their  deci- 
sion was  not  in  her  favor* 

Authorities  are  cited  holding  that  the  dismissal  of  a 
teacher  because  of  becoming  married  Is  not  in  violation  of  a 
statute  giving  boards  the  right  to  dismis  teachers  for  reason- 
able cause*  Richards  v.  District  School  Board,  78  Ore.  621; 
School  Pity  of  Elwood  v*  State,  203  Ind.  626.  Each  of  these  oases 
was  overruled  by  the  same  court,  Hendryx  v*  School  Pis  rict,  148 
Ore,  83;  Ho  uald>  et  al.  v„  The  State  ex  rel..  Sigler,  211  Ind. 
595*  On  the  other  side,  a  number  of  authorities  are  cited  which 
hold  that  a  rule  against  employing  married  teachers  in  schools 
is  valid.   Sheldon  v.  School  Oomm*  of  Hopedale*  276  Mass*  230; 
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Rlnaldo  v*  School  Comnu  of  Revere*  294  Mass*  167;  Coleman  v. 
School  District.  87  N*  H„  465;  Ansorge  v.  City  ot   Green  Bay* 
198  Wis*  320;  and  in  State  ex  rel,  G-ing  v.  Board  of  Education* 
213  Minn,  550,  it  was  held  that  in  reviewing  the  determination 
of  a  school  board,  whether  a  statutory  ground  for  discharging 
a  tenure  teacher  exists* the  jurisdiction  of  courts  is  limited 
to  questions  affecting  the  regularity  of  its  proceedings,*  and,  as 
to  the  merits*  whether  the  determination  was  arbitrary,  oppressive, 
unreasonable,  fraudulent*  under  an  erroneous  authority  of  law,  or 
without  any  evidence  to  support  it*  And  that  where  a  tenure  teacher 
was  discharged  because  the  position  was  discontinued,  or  for  lack 
of  pupils,  the  one  to  be  discharged  was  for  the  board  to  deter- 
mine as  an  administrative  question  and  the  board's  decision  was 
final* 

No  Illinois  case  has  been  cited  on  this  question  but  under 
the  provisions  of  sec*  127-3/4  of  the  school  law  we  think  the 
rule  of  the  Board  of  Education,  as  above  stated,  which  provides 
that  married  women  should  not  be  employed  as  teachers  is  valid* 
Under  the  record  in  this  case  we  are  not  warranted  in  reversing 
the  order  of  the  Circuit  court  of  Cook  county  appealed  from,  and 
it  is  affirmed, 

ORDER  AFFIRMED* 

Nlemeyer,  P,  J.,  and  Matchett,  J*,  concur* 
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CONTINENTAL  ILLINOIS  NATIONAL  BANK 
AND  TRUST  CO  J3 ANY  OF  CHICAGO,  as 
Executor  and  Trustee  under  the  Last 
Will  and  Testament,  and  Codicils 
Thereto  of  HENRY  EDWIN  SEVER,  Deceased, 

Appellee, 


FRANKLIN  P.  SEVER  (JOEL  W.  SEVER,  H.  A. 
SCHUETZ  and  TOM  B.  BROTH  as  Executors 
of  the  Estate  Of  FRANKLIN  PIERCE  SEVER, 
Deceased),  THOMAS  E«  BROWN,  CORDELIA 
BROWN,  JOHN  G.  BRO  N,  JB.,  WILLIAM  A. 
BROWN,  AMELIA  X.  BRO M   WOEFEL,  HERBERT 
WOODCOCK,  AMY  WOODCOCK,  FRANK  WOODCOCK, 
TO ...  Y  WOODCOCK,  PAULVIL  8  LODGE   -.  r« 
A,  M.  OF  BRASHEAR,  MISSOURI,  ROCK  CREEK 
CEMETERY,  HIRAM  LODGE  OF  KAHOKA,  CEMET  :RY 
AT  KAHOKA,  TOWN  OF  KAHOKA,  THE  CHICAGO 
PARK  CO  ISSIONSRS,  ROBERT  J.  DUNHAM, 
PHILLIP  8,  GRAVER,  8T  PHEN  I,  WITMANSKI 
and  JAMES  C»  PETRILLO,  TRUSTEES  OF  CHI- 
CAGO EARK  DISTRICT,  THE  BOARD  OF  TRUST  :KS 
OF  THE  MOTHER  CHURCH-THE  FIRST  CHURCH  OF 
CHRIST  SCIENTIST,  JOEL  W.  SEVER,  DR.  H.  A, 
SCHUETZ,  JOHN  E.  0!DO;iMELL,  FRANK  3R0SN 
and  WILLIS  WOODCOCK,  as  TSustees  of  the 
Sever  Forest  Preserve  of  Knox  County,  Mis- 
souri, 

LEWIS  C.  MURTAUGH,  Trustee  of  the  Inter- 
ests of  all  persons  not  in  being,  who  may 
become  entitled  to,  or  may,  upon  coming 
into  b^ing,  claim  to  be  entitled  to  any 
future  interest,  legal  or  equitable,  whether 
arising  by  way  of  remainder,  revesslon,  pos- 
sibility of  reverter,  executory  devise  upon  the 
happening  of  a  condition  subsequent  or  other- 
wise, in  any  of  the  trust  property  involved 
herein, 

IMPLEADED  WITH  HANNIBAL-LA  GRANGE  COLLEGE,  St* 

LOUIS  UNIVERSITY, 

Appellees, 


)  AP  EAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY* 


THE  WASHINGTON  UNIVERSITY, 


Appellant* 


MR*  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


By  thi^  appeal  the  ./ashin  ton  University  seeks  to  reverse 
a  decree  of  the  Superior  court  of  Cook  county  entered  June  14,  1944, 
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by  the  terms  of  which  approximately  #1,250,000,  the  residue  of  the 
estate  of  Henry  Edwin  Sever,  deceased,  was  awarded  to  the  St.  Louis 
University,  located  in  St*  Louis,  Missouri* 

June  3,  1942,  plaintiff,  the  Continental  Illinois  Bank  and 
Trust  Company,  of  Chicago,  as  executor  and  trustee  under  the  last 
will  and  testament  and  codicils  of  Henry  Edwin  Sever,  deceased,  filed 
its  complaint  in  chancery  for  the  construction  of  the  will  and  two 
codicils,  of  Henry  Edwin  Sever,  deceased,  and  for  other  relief, 
in  which  it  was  alleged  that  he  died  April  8,  1941,  a  resident  of 
Cook  county,  Illinois;  that  his  will  and  two  codicils  were  admitted 
to  probate  by  the  Probate  court  of  Cook  county,  Illinois,  May  22, 
1941.  The  will  was  dated  June  5,  1925,  the  first  codicil,  November 
9,  1937,  and  the  second  codicil,  March  28,  1941*  That  the  deceased 
left  him  surviving  a  number  of  heirs;  that  an  inventory  and  supple- 
mental inventory  had  been  filed  in,  and  approved  by  the  Probate  court 
of  Cook  county;  that  14  of  the  legatees  mentioned  in  the  will  had 
been  paid  their  respective  legacies  in  full;  that  the  value  of  the 
residue  of  the  estate  was  estimated  to  be  approximately  one  million 
dollars*  That  the  will  established  a  trust  fund  of  :5,000,  the  income 
of  which  was  directed  to  be  paid  semi  -annually  to  the  Paulville 
Lodge  A*  F*  &  A*  K*  of  Brashear,  Missouri,  to  be  used  in  enlarging 
and  beautifying  a  cemetery  locate*  nearby  and  for  the  car-e  of  the 
graves  of  Mr*  Sever' s  father  and  mother  and  other  relatives  who  were 
burled  there*  There  were  other  allegations  in  reference  to  the  pro- 
visions of  the  will  as  to  this  fund,  that  under  the  laws  of  Illinois  it 
was  not  lawful  to  establish  a  trust  in  perpetuity,  etc.,  and  that  the 
court  should  construe  this  provision  of  the  will  so  that  the  plain- 
tiff bank,  the  executor  and  trustee,  would  be  advised  as  to  what 
its  duties  and  obligations  were* 

There  are  further  allegations  of  the  complaint  in  reference 
to  a  $100,000  gift  for  the  erection  of  a  library  and  the  purchase  of 
books  to  be  located  in  Kahoka,  Missouri,  and  the  decree  of  the  court 
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is  asked  for  the  construction  of  this  provision  of  the  will,  and 
advice.  Further  allegations  of  a  similar  character  are  made  as 
to  a  trust  fund  of  $100,000  mentioned  in  the  will  for  the  purpose 
of  establishing  a  forest  preserve  and  game  refu  e  to  he  known  as  the 
Sever  Forest  Preserve,  to  be  located  in  Knox  county,  Missouri*  That 
$25,000  was  bequeathed  to  the  Chicago  Park  Commissioners  for  the 
purpose  of  erecting  a  carillon  in  &rant  Park  to  be  known  as  the 
Sever  Carillon*  A  construction  of  the  will  and  for  advice,  was  asked, 

And  it  was  further  alleged  that  by  Paragraph  F,  of  the  11th 
article  of  the  first  codicil  it  is  provided  that  the  residue  of 
the  testator's  estate  should  be  used  for  the  purpose  of  establishing 
an  educational  institution  in  Missouri  to  bear  the  name  of  the 
deceased;  that  for  this  purpose  the  testator  thought  a  corporation 
should  be  formed  and  a  board  of  directors  named,  and  the  fund  turned 
over  to  them  to  administer  but  not  until  the  location  had  been 
selected  and  the  building  erected,  equipped  and  ready  for  use;  that 
the  location  is  left  to  the  discretion  of  the  plaintiff  bank,  the 
trustee,  to  be  determined  by  inducements  that  may  be  offered  and 
as  the  need  may  appear;  that  the  institution  should  be  along  the 
lines  of  technology  with  a  view  to  better  equipping  young  men  and 
women  in  performing  the  world's  work  and  that  the  Boston  "Tech"  of 
Boston,  or  the  Rice  Institute  of  Huston,  Texas,  were  examples  of 
what  the  testator  had  in  mind;  that  the  town  of  Klrksville, 
Missouri,  may  be  considered  by  the  trustees  as  a  proper  place  in 
whiwh  the  school  might  be  located,  being  the  town  in  which  the 
testator  and  other  members  of  his  family  had  received  their  early 
training;  that  should  the  State  of  Missouri  see  fit  to  take  over 
and  operate  the  institution,  the  trustee  was  authorized  to  turn  the 
fund  over  to  the  state  if  in  its  Judgment  this  would  further  the 
purposes  for  which  the  institution  was  to  be  established* 

The  meaning  of  this  paragraph  involves  the  principal  question 
on  this  appeal,  and  the  trustee  asks  the  aid  of  the  oourt  as  to  its 
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duties,  the  amount  the  trustees  should  expend  for  a  building  and 
equipment  and  endowment;  and  the  court  should  advise  the  trustee 
what  inducements  it  needs  to  consider  in  determining  the  location 
of  the  institution  and  whether  "it  may  he  combined  with  or,  be  a 
part  of  another  institution,  and  may  advise  as  to  the  nature,  types 
and  kinds  of  technology  to  be  taught*"  And  it  is  alleged  that 
due  to  the  war  emergency  and  to  the  shortage  of  materials  it  may 
be  difficult  or  impossible  to  erect  the  buildings  for  several 
years  and  advice  of  the  court  is  asked  as  to  how  the  plaintiff 
trustee  might  invest  the  funds  during  this  period* 

A  number  of  parties,  including  the  Attorneys  General  of 
Illinois  and  Missouri  are  maoe  parties  to  the  suit.  Answers  were 
filed  by  the  several  defendants  Including  the  Attorney  General  of 
Illinois  and  the  Attorney  General  of  Missouri,  as  was  also  the  an- 
swer of  Lewis  C*  Murtaugh,  trustee  of  the  interest  of  all  persons 
not  in  being* 

July  7,  1943,  a  decree  was  entered  which  recites  in  the  usual 
way,  the  pleadings,  and  finds  that  Henry  Edwin  Sever  executed  his 
will  and  two  codicils  on  the  dates  as  above  stated  and  each  of 
them  is  made  a  part  of  the  decree*  Then  follow  a  number  of  findings 
in  reference  to  the  various  bequests;  that  Kahoka,  Missouri  had 
accepted  the  gift  of  #100,000  for  the  library  and  equipment  and 
had  conformed  with  other  requirements  of  the  will*  And  it  was 
decreed  what  the  trusteed  dutiee  were* 

As  to  paragraph  F  of  article  11  of  the  first  codicil,  the 
decree  finds  that  the  plaintiff  bank  is  made  trustee  of  the  residue 
of  the  estate  which  is  "to  be  used  for  the  purpose  of  establishing 
an  educational  institution  along  the  lines  of  Technology  in  the 
State  of  Missouri,  to  bear  his  name,  and  the  location  of  said  edu- 
cational Institution  in  that  state  is  left  to  the  discretion  of  the 
Trustee^  to  be  determined  by  the  inducements  that  may  be  offered 
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and  as  the  need  may  appear;  that  said  educational  institution  may 
be  an  institution  already  existing  and  operating  in  the  State  of 
Missouri;  that  it  is  presently  impracticable  to  make  aopropriate 
and  proper  selection  of  a  location  for  such  educational  institution" 
due  to  the  war  and  to  the  consequent  shortage  of  materials  and  that 
it  may  be  impossible  to  erect  a  new  building  for  that  purpose  for 
several  years;  that  until  the  residue  can  be  ap  lied  as  directed  by 
paragraph  P  of  the  first  codicil,  it  should  be  held  by  the  trustee 
as  a  trust  fund  and  be  invested  by  the  trustee  in  securities  author- 
ized as  investments  by  trustees.  That  "this  Court  reserves  Juris- 
diction of  t lis  cause  for  the  purpose  of  hearing  further  evidence 
with  respect  to  the  location  of  said  proposed  educational  institu- 
tion, and  for  the  purpose  of  hearing  and  considering  inducements 
for  locating  said  educational  institution  at  different  places  in 
the  State  of  Missouri*  and  for  the  purpose  of  assisting  said  Trustee 
in  the  selection  of  a  location  for  such  educational  institution* " 
The  decretal  part  followed  the  findings ,  and  following  the  reserva- 
tion of  Jurisdiction,  as  above  quoted,  it  was  further  decreed  that 
"for  the  purpose  of  assisting  the  Trustee  in  the  selection  of  a 
location"  the  court  "appoints  Mark  W«  Lowell,  Walter  P*  Murphy  and 
William  Zlngheim  to  act  as  a  Committee  to  consider  the  aoplioations 
for  the  use  of  the  residue  of  the  estate  of  Henry  Kdwin  Sever, 
deceased,  that  have  been  made  and  that  may  hereafter  be  made,  and 
said  Committee  shall  advise  this  Court  as  to  its  recommendations 
with  reference  to  such  applications*" 

The  committee  of  three  made  an  investigation  and  study  of 
the  matter  and  Maroh  1,  1944,  two  reports  were  filed,  one  by  Mr. 
Murphy  and  Mr*  Zlngheim  and  the  other  by  Mr*  Lowell*  The  reports 
show  in  considerable  detail  what  was  done  by  the  committee  and  what 
Inducements  were  made  by  a  number  of  schools,  etc. 

The  majority  report  recommended  that  the  application  and  pro- 
posal of  the  St*  Louis  University  be  adopted,  while  the  minority 
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report  asserted  that  the  selection  was  to  toe  made  toy  the  trustee 

and  that  In  his  opinion,  there  were  three  Missouri  Universities 

which  qualified  -  Washington  University  of  St#  Louis,  the  University 

of  Missouri,  located  at  Columbia;,  and  the  University  of  Kansas 

City, 

March  27,  1944,  the  chancellor  rendered  an  opinion  approving 
the  selection  of  the  St.  Louie  University,  in  which  he  referred  to 
paragraph  F  of  the  first  codicil  of  the  will,  to  certain  prayers 
for  relief  in  the  complaint,  and  to  the  reservation  made  in  the 
decree  of  July  7,  1943;  that  the  committee  of  three  had  done  Its 
work  very  thoroughly;  that  it  had  examined  the  proposals  submitted 
in  writing  by  10  cities  and  towns  in  Missouri  and  toy  14  colleges* 
academies  and  universities  of  that  state  with  a  view  to  determining 
what  recommendations  it  should  make  to  the  court.  That  the  committee 
also  gave  to  all  colleges,  academies  and  universities  which  had 
submitted  proposals,  an  opportunity  for  hearing  the  respective  merits 
of  their  proposal,  10  of  which  took  advantage  of  this  opportunity 
through  their  representatives  in  hearings  before  the  full  oommittee* 
That  the  committee  made  special  inspections  of  the  premises  and 
facilities  of  11  of  the  colleges,  academies  and  universities  which 
had  submitted  proposals,  Including  Washington  University,  St.  Louis 
University,  University  of  Missouri  and  the  University  of  Kansas 
City, 

The  court  then  refers  to  the  majority  and  minority  reports 
made  by  the  committee  and  its  recommendations;  that  he  had  considered 
both  of  them  very  Carefully  and  that  the  court  was  of  opinion  that 
the  "establishment  of  the  new  educational  institution  should  be 
done,  not  through  a  new  corporation  ***  but  rather  through  an 
existing  University  of  undoubted  stability  and  experience. B  The 
court  then  points  out  that  the  oommittee  considered  four  of  the 
institutions  eligible  namely,  Washington  University,  Kansas  City 
University,  University  of  Missouri  and  St.  Louis  University.  He 
then  analyzes  the  reports  as  to  the  qualifications  of  the  two  uni- 
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versitles,  Washington  and  St,  Louie  and  says:   "This  Court  is 
of  opinion  that  the  purposes  of  Paragraph  F  of  Article  Eleven  of 
the  First  Codicil  of  the  Will  of  Henry  Edwin  Sever  shall  be 
carried  out  by  entrusting  to  Saint  Louis  University  the  residue 
of  the  Estate  ***  In  trust  for  the  establishment  and  maintenance 
of  the  educational  institution  along  the  lines  of  technology  in 
the  name  of  Henry  Edwin  Sever  as  provided  in  said  will,* 

April  4,  1944,  the  plaintiff  bank,  as  trustee,,  delivered  to 
the  chancellor  a  wri  ten  document  stating  that  it  had  exercised  its 
discretion  under  the  will  and  selected  the  Washington  University, 
to  whom  the  residuary  fund  would  be  turned  over,  giving  its  reasfcns 
for  so  doing  and  saying,  among  other  things,  that:   "The  inability 
of  the  Trustee  to  follow  the  views  of  the  Court  with  reference  to 
Saint  Louis  University  is  in  no  way  a  reflection  upon  the  excellence 
of  that  University," 

April  5,  1944,  the  Washington  University  filed  its  interven- 
ing petition  in  which  it  set  up  that  on  March  31,  1944,  the  plain- 
tiff bank  as  trustee  had  informed  it  of  its  selection  as  the  educa- 
tional Institution  under  the  provisions  Of  paragraph  F  of  the  first 
codicil  to  the  will  and  that  it  had  duly  accepted  and  it  prayed  that 
an  order  be  entered  permitting  it  to  become  a  party  to  the  cause 
which  was  done, 

On  the  same  day  by  stipulation,  the  HannibalHLa&range  s  College 
was  permitted  to  beooao  a  party  to  the  cause  as  of  November  3,  1943, 
and  to  file  its  proposal  with  such  proposal  standing  as  its  pleading, 
setting  up  and  asserting  its  rights, 

April  26,  1944,  Thomas  E«  Blackwell,  called  asca  witness 
by  the  Washington  University,  testified  that  he  was  treasurer  and 
acting  secretary  of  the  board  of  directors  of  the  Washington  Univer- 
sity; its  selection  by  the  plaintiff  trustee  and  the  acceptance  by 
the  Washington  University, 

May  &,  1944,  St,  Louis  University  filed  its  petition, setting 
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up  its  organisation  as  a  non-profit  educational  institution; 
that  It  was  recommended  by  a  majority  of  the  members  of  the 
oommittee  appointed  by  the  court  t®  receive  the  residuary  corpus 
of  the  Sever  estate;  that  it  is  the  "University  designated  by  this 
Court  to  receive  the  Income  from  the  residuary  estate*1  held  by  the 
plaintiff  bank  as  trustee  and  prayed  that  an  order  be  entered 
authorizing  it  to  become  a  party  defendant  to  the  suit,  and  on  the 
same  day,  an  order  was  entered  permitting  it  to  intervene* 

May  10,  following,  witnesses  were  called  on  behalf  of  the 
St*  Louis  University,  two  of  them  being  members  of  the  co  mittee 
of  three  appointed  by  the  court,  and  who  filed  the  majority  report 
of  that  committee.  Father  Holloran,  president  and  Father  Mae el wane, 
professor  and  director  of  the  Department  of  Geophysics  of  St*  Louis 
University,  also  gave  testimony  as  to  the  history  and  standing  of 
the  university  as  an  educational  institution* 

W»  B,  Bllssj  called  on  behalf  of  St,  Louis  Univ  rsity,  tes- 
tified that  he  was  a  teacher  and  administrator  at  Marquette  Univer- 
sity located  at  Milwaukee,  giving  his  opinion  as  to  the  cost  of 
constructing  and  equipping  an  institution  such  as  that  mentioned 
in  the  oodicil.  Professor  0»  W»  Eshbach,  Dean  of  Northwestern 
Technological  Institute,  also  testified  en  behalf  of  St,  Louis 
University  that  in  his  opinion  it  would  not  be  practical  or  expedient 
to  establish  an  independent  school  such  as  the  testator  contemplated 
with  the  us©  of  the  sum  of  money  in  the  residuary  fund* 

About  a  month  after  this  evidence  was  heard,  the  court,  on 
June  7,  1944^  rend  red  a  supplemental  opinion  in  which  he  said: 
"Since  entering  the  Int-v.  locutory  Decree  July  ?,  1943,  I  have 
examined  Reports  Of  the  Committee  appointed  by  me  having  to  do  with 
the  application  of  the  residue  of  the  Sever  Estate,  which  Reports 
have  now,  as  you  all  know,  been  received  in  evidence  in  this  cause," 
That  he  had  also  examined  the  report  of  the  trustee  whereby  it 
informed  the  court  that;  "irrespective  of  this  Court's  announced 
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Intention  to  enter  a  decree  in  favor  of  the  proposal  by  Saint  Louis 
University,  it  had  selected  Washington  University  by  virtue  of  the 
alleged  discretion  in  the  Trustee  to  do  so,  I  have  examined  care- 
fully the  memorandum  of  law  having  to  do  with  the  inability  of  a 
court  of  equity  to  interfere  with  the  exercise  of  discretions  by 
a  trustee^  as  well  as  a  memorandum  of  law  having  to  do  ^vith  the 
execution  of  a  charitable  truest  by  a  eourt  of  chancery  cy.  ores, 
I  have  listened  carefully  to  the  testimony  of  witnesses,  especially 
the  testimony  of  Dean  0«  W»  Bshbach,  head  of  the  Technological 
Institute  of  Northwestern  University. **#  that  it  is  the  contention 
of  Washington  University  that  I  have  heretofore  construed  the  Last 
Will  and  Testament  of  Henry  Edwin  Sever,  and  particularly  Paragraph 
F  of  Article  Eleven  of  the  First  odlcll  thereto^  to  the  effect 
that  it  was  the  Testator's  intention  that  his  proposed  School  of 
Technology  could  be  a  part  of  an  existing  university;"  that  in  the 
light  of  these  things  he  had  reviewed  the  decree  of  July  7,  and 
his  opinion  rendered  subsequent  to  the  filing  of  the  committee's 
reports,  "I  find  that  the  language  in  the  Interlocutory  Decree 
entered  by  me   is  somewhat  inapt,  I  find  that  under  certain  con- 
structions some  parts  of  it  are  even  in  conflict  with  other  parts 
of  it»*  That  in  construing  paragraph  F  of  the  first  codicil  the 
court  did  not  believe  that  the  testator  "had  in  mind  that  his  pro- 
posed educational  institution  was  to  be  a  part  of  an  existing 
university.  Everything  points  to  the  contrary,"  The  court  then 
points  out  certain  language  of  the  will  and  continues:   "These 
statements  are  wholly  incompatible  with  the  thought  of  establishing 
a  School  of  Technology  as  a  part  ©f  an  existing  university, "  That 
the  court  found  in  the  interlocutory  decree  that  the  location  of 
the  educational  institution  was  left  to  the  discretion  of  the 
trustee  and  that  if  itcwere  possible  to  carry  out  the  testator's 
intention  "as  directed  in  the  Will  to  establish  a  separate 
institution,  I  would  be  the  last  one  to  even  intimate  that  the 
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Trustee  did  not  have  discretion  to  select  the  location.  However, 
it  is  clear  that  at  the  time  of  the  entry  of  the  Interlocutory- 
Decree,  I  had  not  found  that  it  was  impossible  to  establish  such 
a  school  as  the  Testator  desired  as  a  separate  independent  insti- 
tution*" 

The  court  then  in  substance  found  that  the  testator  contem- 
plated establishing  an  independent  educational  institution  and  that 
this  could  not  be  done  because  of  Insufficient  funds*  The  trustee 
therefore  had  no  discretion  and  the  doctrine  of  cy,  ores  was  for  the 
court  alone*  That  apr lying  this  doctrine,  the  intention  of  the  tes- 
tator would  be  carried  out  as  near  as  possible  by  the  court  select- 
ing the  St»  Louis  University,  and  a  decree  to  this  effect  was  en- 
tered June  14,  1944* 

Counsel  for  the  Washington  University  contend  that  the  decree 
of  July  7,  1943,  was  a  final  decree  and  the  court  was  without  Juris- 
diction t©  set  it  aside  or  modify  it  nearly  a  year  thereafter*  That 
July  7,  1943  it  was  decreed "that  said  educational  institution  may  be 
an  institution  already  existing  and  operating  in  the  State  of 
Missouri"  and  that  the  construction  of  the  will  in  this  respect  is 
res  adjudicata:  that  the  doctrine  of  cy.  ores  as  decreed  byvthe  court 
is  erroneous  for  the  reason  that  it  is  contrary  to  the  intention  of 
the  testator* 

The  position  of  Lewis  C.  Murtaugh,  trustee  for  all  persons 
not  in  being  is  that  the  finding  of  the  court  that  it  was  the  inten- 
tion of  the  testator  to  establish  a  separate  educational  institution 
and  that  this  could  not  be  done  by  the  use  of  the  residuary  fund 
available  which  was  insufficient,  is  sound,  and  that  the  court  should 
have  then  decreed  that  the  bequest  of  the  residuary  fund  lapsed  and 
passed  as  intestate  property* 

The  position  of  counsel  for  the  helra  of  the  deceased  is 
that  the  paragraph  of  the  will  reading:   "The  residuary  of  my  estate, 
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shall  be  used  for  the  purpose  of  establishing  an  educational  insti- 
tution in  my  native  state,  the  state  of  Missouri,  this  institution 
to  bear  my  name"  is  clear  and  unambigous;  that  by  the  language 
quoted  the  testator  "directed  that  a  complete  Institution  be  establish- 
ed, not  a  department  added  to  some  other  school,  nor  a  branch  of 
technology  created  for  some  other  schoool****  It  is  our  conten- 
tion that  neither  the  St*  Louis  University  proposal  nor  the 
Washington  University  proposal  does  more  than  give  faint  lip  service 
to  this  requirement,"  That  "among  the  proposals  appearing  in  the 
record,  is  a  proposal  from  Hannibal-La&range  College  (pages  2828  to 
2356  of  record)  in  which  that  institution  proposes  for  all  time 
to  chan,<Te  the  name  of  the  entire  institution  to  Sever  Institute  of 
Technology,  and  to  join  Its  resources,  including  existing  buildings, 
equipment  and  other  property,  with  those  of  the  testator's  residuary 
estate  for  the  purposes  of  carrying  on  the  re-named  and  reorganized 
institution* "  That  "even  if  one  responsible  proposal  has  been 
received  by  the  8ourt  or  by  the  Trustee  which  meets  and  satisfies 
the  precise  terms  and  conditions  of  the  testator's  Will  relative 
to  the  establishment  of  an  educational  institution  in  the  state  of 
Missouri  bearing  his  name,  it  entirely  negatives  any  purported 
finding  ©f  impossibility  by  the  court  below,,  and  we  contend  that 
the  proposal  of  Hanni&al-LaGrange  College  is  an  example  of  such 
a  proposal****  and  hence  the  decree  entered  below  should  be  reversed 
and  the  cause  remanded  with  appropriate  directions  that  the  wishes 
of  the  testator  as  set  forth  in  his  Will  be  carried  out**  Since 
the  proposal  of  the  Hannlbal-LaGrange  College  is  not  analyzed  or 
discussed  but  only  reference  is  made  to  pages  ef  the  record,  we 
give  it  no  further  consideration* 

The  decree  of  July  7,  1943,  was  entered  on  the  pleadings. 
No  evidence  was  heard.  It  was  found  and  decreed  that  the  educational 
instltutio  which  the  testator  provided  for  in  paragraph  F  of  the 
11th  article  of  the  first  codicil  might  "be  an  institution  already 
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existing  and  operating  in  the  State  of  Missouri;*  and  the  location 
and  the  inducements  Jhat  might  be  offered  were  left  to  the  discre- 
tion of  the  trustee* 

The  committee  of  3  investigated  a  number  of  institutions  in 
Missouri  and  the  inducements  made,  The  minority  report  recommended 
that  the  trustee  select  the  Washington  University  while  the  majority 
recommended  the  St»  Louis  University*  The  court  then,  with  the  in- 
formation he  had,  found  that  it  was  the  testator's  intention  to  es- 
tablish a  new  educational  institution  "from  the  ground  up; "  that  this 
could  not  be  done  with  the  amount  of  money  available  and  that  for 
the  purpose  of  establishing  and  maintaining  the  new  educational 
institution  the  recipient  must  b©  an  Institution  which  had  other 
resources.  That  the  Washington  University  did  not  meet  the  require- 
ments of  the  will,  pointing  out  certain  reasons,  but  found  that  the 
intention  of  the  testator  could  be  carried  out  by  entrusting  the  re- 
sldaary  fund  to  the  St,  Louis  University,  specifying  a  number  of  facte 
which  the  court  held  qualified  it. 

A  few  days  after  this  plaintiff  trustee  delected  the  Washington 
University  as  the  institution  to  receive  the  fund  and  the  latter 
accepted  and  agreed  to  use  it  in  carrying  out  the  testator's  inten- 
tion* Shortly  thereafter,  the  two  universities  by  leave  of  cou  t, 
intervened.  The  Washington  University  offered  no  evidence  except  that 
it  had  agreed  to  receive  the  fund  from  the  trustee*  The  St#  Louis 
University  put  in  evidence  tending  to  show,  among  other  things, 
that  a  new  institution  from  the  ground  up  would  not  be  established 
by  the  use  of  the  residuary  fund  of  $1,250,000,  Some  time  lifter 
this,  the  court,  on  June  7,  1944,  rendered  a  supplemental  opinion  in 
which  he  said  he  had  carefully  examined  the  law  as  presented  by 
counsel  "havingvto  do  with  the  execution  of  a  charitable  trust  by  a 
court  of  chancery  cy.  ores,"  He  then  pointed  out  some  contrary  state- 
ments in  his  former  opinion  and  in  the  decree  of  July  7,  1943  which 


i' 


■ 


, 


<  » 

■ 


he  said  were  inapt  for  the  reason  that  he  did  not  have  all  the 
facts  in  mind  at  that  time  and  held  that  the  intention  of  the 
testator  could  not  be  carried  out  with  the  amount  of  money  avail- 
able, but  under  the  doctrine  of  cy,  ores  it  was  the  court's  duty 
to  carry  out  the  testator's  intention  as  near  as  possible,  which 
could  be  done  by  the  court  selecting  the  St,  Louis  University,  which 
was  ready,  wllllmg  and  able  to  carry  out  the  testator's  intention 
as  the  court  might  order.  And  it  was  deereed  that  upon  the  St» 
Louis  University  filing  its  certificate  showing  that  it  would 
comply  with  the  decree  of  the  court  the  trustee  should  pay  to  it 
"flor  the  exclusive  use  and  benefit  of  the  Sever  Institute  of 
Geophysical  Technology  the  entire  net  income  from  the  charitable 
trust  estate* "   It  was  further  decreed  that  the  trustee  invest 
and  reinvest  the  moneys  available  and  that  the  selection  of 
Washington  University  by  the  trustee  as  the  beneficiary  of  the 
residuary  estate,  and  Its  acceptance,  be  declared  null  and  void* 

There  is  a  great  deal  of  argument  in  the  briefs  and  a  number 
of  authorities  are  cited  and  discussed  by  counsel  in  which  counsel 
for  the  Washington  University  contend  that  the  decree  of  July  7, 
1943,  was  final  and  adjudicated  that  the  educational  institution 
mentioned  in  the  will  might  be  an  institution  already  existing  and 
operating  In  the  state  of  Missouri,  and  further,  that  a  court  of 
chancery  was  without  power  to  interfere  with  the  trustee's  selection 
of  the  institution.  On  the  other  side,  counsel  for  the  St.  Louis 

University's  position  is  that  the  decree  in  this  respect  was  not 

of 
final  and  that  under  the  facts,  the  dootrine/cy  ores  was  applicable. 

In  suoport  of  this  counsel  say  that  the  decree  of  July  7,  while  it 
construed  certain  parts  of  the  will,  made  no  attempt  to  construe 
paragraph  F  as  to  whether  the  testator  intended  that  the  educa- 
tional institution  mentioned  in  the  will  might  be  an  institution 
already  existing  in  the  state  of  liiBsouri.  That  the  compla-int 
asked  for  advice  and  not  for  construction  of  the  will.  That  as  a 
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matter  of  fact,  the  language  of  the  paragraph  is  not  ambiguous 
and  therefore  the  decree  was  not  final*  That  the  doctrine  of 
,22  pres.  although  not  expressly  mentioned  in  that  decree,  was 
invoked.  We  think  that  what  the  court  said  at  the  time  this 
deeree  was  entered  indicated  clearly  that  he  was  adjudicating  that 
the  educational  Institution  mentioned  by  the  testator  might  be 
one  already  existing  and  operating  in  Missouri,  But  in  any  event, 
we  are  of  opinion  that,  upon  a  consideration  of  what  took  place 
after  the  entry  of  that  decree  and  all  other  matters  which  appear 
in  the  record  and  briefs,  that  the  Washington  University  and  the 
8t»  Louis  University  is  each  able  and  willing,  to  carry  out  the 
testator's  intent ion*  And  that  the  finding  of  the  court  to  the 
effect  that  V'ashington  University  was  unable  to  qualify  is  contrary 
to  the  record  before  us*  No  complaint  is  made  by  either  aniverslty 
against  the  other*  Counsel  for  the  Washington  Iniversity  say:  "We 
wish  to  say  at  this  point  that  v/e  do  not  ooncelve  of  this  case  as 
involving  any  issue  between  8t*  Louis  University  and  //ashington 
University,  except  the  issue  as  to  whose  sponsor  properly  made  the 
selection*  But  they  think  their  client's  proposal  is  the  better* 
"But  our  client  would  not  enter  &nt©  this  litigation  if  it  was 
believed  to  involve  on  the  part  of  these  two  neighboring  universities 
any  mutual  disparagement  of  each  other," 

Hiding  as  we  do  that  the  "ashington  University  was  qualified 
to  oarry  out  the  testator's  intention,  and  it  having  been  selected 
by  the  trustee  as  the  institution  to  receive  the  residuary  fund,  the 
doctrine  of  cy.  pre^  does  not  ar>ply.  It  was  the  duty  of  the  trustee  and 
not  of  the  court  to  make  the  selection* 

The  decree  of  the  Superior  court  of  Cook  county  in  the  mattere 
complained  of  is  reversed  and  the  cause  remanded  fior  further  proceeding! 
in  accordance  with  the  views  herein  expressed. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

Nlemeyer,  P,J.,  and  Matchett,  J,,  concur, 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
October  Term,  A.  D.  194-4-. 


Term  No.  43021 


JOHN  P.  BROWN,  JOHN  KEMPER,  ED 
SWAIN,  G.  W.  MILLER  and  EUGENE 
JORDON, 

Petitioners  and  Appellants, 

vs. 

COUNTY  COURT  OF  ALEXANDER  COUNTY, 
•ILLINOIS,  ASA  J.  WILBOURN,  Judge 
of  the  County  Court  of  Alexander 
County,  Illinois,  PAUL  S.        % 
CLUTTS,  Clerk  of  the  County 
Court  of  Alexander  County, 
Illinois,  and  MARVIN  KERR, 

Respondents  and  Appellees. 
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Agenda  No.  23. 


324I.A.  657 


Appeal  from  the 
Circuit  Court  of 
Alexander  County, 
Illinois. 


STONE,  J. 

A  petition  for  the  common  law  writ  of  certiorari  was 
filed  in  the  Circuit  Court  of  Alexander  County,  on  January  8th, 
194-3  by  John  P.  Brown,  John  Kemper,  Ed.  Swain,  G.  W.  Miller  and 
Eugene  Jordon,  Petitioners  and  Appellants,  who  will  hereinafter 
be  designated  as  Petitioners,  to  review  the  proceedings  and 
judgment  of  the  County  Court  of  said  county  in  the  matter  of  the 
contest  of  an  election  held  under  the  provisions  of  the  Dram  Shop 
Act  of  Illinois  (Liquor  Control  Act  of  1934).   The  contest  of  the 
election  was  brought  under  Section  17  of  Article  9  of  the  Liquor 
Control  Act.   An  election  was  held  in  Road  District  No.  6  of 
Alexander  County  on  November  3,  1942,  in  which  was  submitted  the 
proposition,  "Shall  the  sale  of  intoxicating  liquor  be  prohibited 
in  Road  District   ->.  6  of  Alexander  County,  Illinois?"  Upon  the 
proposition  216  \  ,ued  "Yes"  and  210  voted  "No." 

Thereafter  a  petition  to  contest  the  election  was  filed 
in  the  County  Court  by  Wilbert  Davis,  et  al.   Intervening  motion 
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was  filed  by  the  petitioners  herein  to  dismiss  the  petition  to 
contest  said  election  under  the  provisions  of  Section  17  of  Article 
9  of  the  Liquor  Control  Act  on  the  grounds  that  the  County  Court 
was  without  jurisdiction. 

Upon  hearing  of  the  motion  to  dismiss  the  petition,  the 
County  Court  overruled  the,  motions  of  petitioners  and  entered  a 
judgment  declaring  the  election  null  and  void,  whereupon  petitioners 
filed  their  petition  for  the  common-law  writ  of  certiorari  in  the 
Circuit  Court  of  Alexander  County  to  review  the  record  of  the 
County  Court.   Upon  a  hearing  of  the  cause  in  the  Circuit  Court, 
judgment  was  rendered  against  petitioners  and  the  writ  of  certiorari 
quashed.   From  that  judgment  petitioners  prosecute  their  appeal  to 
this  court. 

The  reasons  assigned  by  petitioners  in  their  motion 
questioning  the  jurisdiction  of  the  County  Court,  and  urged  as 
error  in  this  court  on  the  part  of  the  Circuit  Court  in  quashing 
the  writ  are,  primarily,  that  the  petition  to  contest  said  election 
was  not  properly  verified  in  accordance  with  the  law,  and  that  the 
bond  for  costs  was  not  given  in  accordance  with  the  statute  in 
such  case  made  and  provided. 

The  statute  upon  which  the  election  contest  was  predicated 
provides,  "any  five  legal  voters  of  any  political  subdivision, 
district,  precinct  or  group  of  precincts  in  which  an  election 
shall  have  been  held  as  provided  for  in  this  Act,  may  within  ten 
days  after  the  canvass  of  the  returns  of  such  election  and  upon 
filirg  a  bond  for  costs,  contest  the  validity  of  such  election  by 
filing  a  verified  petition  in  the  County  Court  of  the  County  in 
which  such  political  subdivision,  district,  precinct  or  group  of 
precincts  is  situated,  setting  forth  the  grounds  for  the  contest." 
Sec.  17,  Article  9,  Chapter  43,  Rev.  Stat.  111.  1941. 

The  affidavit  attached  to  the  petition  which  was  filed 
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in  the  county  court  recited  that  the,  "matters  and  things  therein 
stated  to  be  true  of  his  own  knowledge  are  true  in  substance  and 
in  fact  and  that  the  matters  and  things  therein  stated  as  being 
upon  his  information  and  belief  are  true  to  the  best  of  this 
affiant's  knowledge,  information  and  belief."   It  is  contended  on 
the  part  of  counsel  for  petitioners  that  this  verification  is 
fatally  defective  and  not  sufficient  to  give  the  County  Court 
jurisdiction  of  the  proceedings  to  contest  the  election,  and  cite 
in  support  of  their  contention  the  case  of  The  People  vs.  Jenner, 
214- ,  111.  App.  323,  which  held  in  substance  that  a  petition  in  this 
kind  of  a  case  must  be  positively  verified  and  was  in  turn  based 
upon  a  decision  in  support  of  that  holding,  Kind  vs.  Haines,  23 

111.  340. 

In  the  Kind  case,  the  question  of  verification  related  to 
a  plea  in  abatement,  which  under  the  statute  at  that  time  required 
such  pleas  to  be  positively  verified.   The  Jenner  case  was  decided 
almost  fifteen  years  prior  to  the  present  Civil  Practice  Act, 
which  provides,  that,  "Any  pleading,  although  not  required  to  be 
sworn  to,  may  be  verified  by  oath  of  the  party  filing  the  same  or 
of  any  other  person  or  persons  having  knowledge  of  the  facts 
pleaded.  ********  jn  pleadings  which  are  verified  by  the  oath  of 
the  party,  the  several  matters  stated  shall  be  stated  positively 
or  upon  information  and  belief  only,  according  to  the  fact.  **** 
Civil  Practice  Act,  Sec.  35,  Chap.  110,  Rev.  Stat.  111.  1941.   The 
A.ct  further  provides  that,  "The  provisions  of  this  Act  shall  apply 
to  all  civil  proceedings,  both  at  law  and  in  equity,  unless  their 
application  is  otherwise  herein  expressly  limited.  *****  Civil 
Practice  Act,  Sec.  1.  Chap.  110,  Rev.  Stat.  111.  1941.  Above  Section 
35  of  the  Civil  Practice  Act  provides  for  the  verification  of  plead- 
ings in  election  contest  cases,  just  the  same  as  it  provides  for 
the  verification  of  pleading  under  any  other  kind  of  action.   This 
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Act,  under  the  enactment  of  the  Legislature  by  its  own  language 
is  to  be  liberally  construed  to  the  end  that  controversies  may 
be  speedily  and  finally  determined  according  to  the  substantive 
rights  of  the  parties. 

Every  allegation  in  the  petition  in  the  case  at  bar  is 
e.   positive  averment,  except  an  averment  in  Paragraph  5  of  said 
petition.   Every  other  allegation  is  a  positive  one  and  not 
predicated  upon  information  and  belief.   Paragraph  5  of  the 
Petition  alleged  that  upon  the  canvass  of  said  votes  at  two  polling 
places  there  were  counted  through  mistake  a  large  number  of  votes, 
to-wit  15  votes  as  voting  "Yes"  upon  the  proposition,  when,  as  the 
petitioners  were  informed  and  believed,  and  upon  such  information 
and  belief  stated  the  facts  to  be  that  the  said  number  of  votes, 
should  have  been  counted  as  voting  "No"  upon  said  proposition. 
This  paragraph  could  very  well  have  been  disregarded  as  surplusage, 
and  the  petition  still  have  been  held  sufficient. 

The  cases  of  Daugherty  vs.  Carnine,  261  111.  366,  and 
Armstrong  vs.  Wilkinson,  346  111.  322,  cited  by  petitioners  are 
not  in  point.   In  the  Daugherty  case,  the  affidavit  in  question 
was  held  bad,  because  it  was  not  sworn  to.   In  the  Armstrong  case, 
the  affidavit  neither  affirmed  that  the  matters  and  things  contained 
in  the  petition  were  true  as  therein  stated,  nor,  in  fact  contained 
any  reference  to  the  truth  of  the  statement  except  as  to  such 
matters  as  were  stated  to  be  upon  information  and  belief. 

In  the  case  of  Farrel  vs.  Heilberg,  262  111.  4.07>  it  was 
held  that  an  affidavit  to  a  petition  to  contest  an  election  was 
sufficient  which  stated  that  the  affiant,  "Has  read  the  foregoing 
petition  subscribed  to  by  him  and  knows  the  contents  thereof  and 
that  the  same  is  true,  except  as  to  matters  therein  set  forth 
upon  information  and  belief  and  as  to  such  matters  he  believes 
them  to  be  true."   The  rule  laid  down  in  the  above  case  has  been 
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followed  in  the  following  cases,  Smith  vs.  Township  High  School 
Dist.  335  111.  346;  G-irhard  vs.  Yost  344  111.  483;  Smiley  vs. 
Lenane,  363  111.  67;  Waters  vs.  Heaton,  364  111.  150. 

In  Farrel  vs.  Heilberg,  supra  the  Court  said,  "The 
Statute  should  have  a  reasonable  construction  in  order  to  accomplish 
+.he  purpose  intended.   To  hold  that  a  petition  to  contest  an 
election  should  only  contain  such  statements  as  were  within  the 
contestant's  own  personal  knowledge  would  be  impracticable,  since 
from  the  very  nature  of  the  proceedings  the  contestant  must  rely 
•largely  on  information  obtained  from  others,  and  as  to  such  informa- 
tion the  contestant  could  only  make  oath  that  he  believes  the 
statements  to  be  true.  The  verification  of  the  petition  was 
sufficient."  We  are  inclined  to  follow  this  reasoning  and  the  line 
of  cases  set  forth  above,  and  hold  that  the  verification  of  this 
petition  was  sufficient. 

It  is  contended  on  the  part  of  counsel  for  petitioners 
that  the  security  for  costs  given  by  respondents  does  not  comply 
with  Section  17  of  Article  9  Liquor  Control  Act,  providing  for  the 
contest  of  the  validity  of  an  election,  in  that  the  instrument  was 
not  under  seal,  and  in  support  of  his  contention  cites  again  the 
case  of  The  People  vs.  Jenner,  supra. 

The  Jenner  case  held  that  an  instrument  in  the  form 
prescribed  by  what  is  now  Section  1  of  the  Costs  Act,  Chapter 
33,  Rev.  Stat.,  111.  1941,  and  termed  by  such  Act,  "Security  for 
costs"  is  not  a  bond  for  costs,  as  a  bond  must  be  under  seal.   Such 
finding  in  the  Jenner  case  is  based  upon  the  case  of  Chilton  vs. 
People  66  111.  501,  which  is  a  bastardy  case,  where  the  judgment 
of  the  court  was  that  defendant,  being  found  quilty,  pay  the  sum 
of  $100.00  to  the  mother  of  the  child  the  first  year  and  $50.00 
each  year  thereafter  for  nine  years.  Upon  defendant,  leaving 
without  giving  bond,  according  to  the  conditions  of  the  judgment, 
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suit  was  brought  upon  the  appearance  bond,  which  provided  that  if 
"John  N.  Chilton  shall  appear  at  the  next  Circuit  Court  to  be 
holden  in  and  for  the  county  of  Madison,  and  answer  to  the  said 
complaint,  and  not  depart  the  court  without  leave,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue."'   There  the  court  held  that  such  bond  should  be  under  seal. 

We  find  no  similarity  between  a  bond  for  appearance  to 
answer  at  a  certain  term  of  court,  and  a  bond  for  costs,  as 
provided  for  in  Section  17  of  the  Dram  Shop  Act. 

The  bond  given  in  this  case  was  as  follows,   "I  hereby 
enter  myself  security  for  all  costs  that  may  accrue  in  the  above 
entitled  cause.  Marvin  Kerr,"  which  follows  substantially  the  form 
of  security  for  costs,  which  is  set  out  in  Section  1,  Chapter  33, 
Rev.  Stat.  111.  194-1.  When  a  person  executes  a  bond  for  costs,  in 
behalf  of  the  plaintiff  in  a  cause  in  the  form  prescribed  in  the 
statute,  he  will  be  liable,  not  only  for  the  defendant's  costs, 
and  such  as  may  accrue  to  the  officers  of  the  court,  but  for  all 
the  costs  v/hich  may  be  made  in  the  case,  without  reference  to  the 
person  to  whom  they  may  accrue.   Whitehurst  vs.  Coleen,  53  111. 
24-7.   In  this  case  and  in  other  cases  where  the  question  was 
involved,  the  terms  security  for  costs  and  bond  for  costs  are  used 
inti  i'changeably . 

Certainly  when  the  Legislature  provided  in  the  Dram  Shop 
Act  that  any  five  legal  voters,  "upon  filing  a  bond  for  costs" 
might  contest  the  validity  of  any  election,  all  that  was  contem- 
plated was  that  respondents  therein,  the  officers  of  the  court, 
and  any  other  person  to  whom  costs  might  accrue,  would  be  secure 
therein.   In  the  case  of  Town  of  Browning  vs.  Gblman,  79  111. 
App.  336,  the  following  writing,  "We  hereby  enter  ourselves  as 
security  for  cost  in  the  above  entitled  cause,"  was  held  a  valid 
common  law  obligation,  and  as  such  binding  upon  the  signers, 
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whether  the  statute  did  or  did  not  require  a  cost  bond  to  be  given. 
We  are  inclined  to  the  belief,  that  this  instrument,  whether  it  be 
called  bond  for  costs,  or  security  for  costs,  fulfilled  its  purpose, 
contemplated  by  the  statute,  and  was  a  sufficient  bond. 

Finding  no  reversible  error  in  this  record,  the  judgment 
of  the  Circuit  Court  of  Alexander  County  will  be  affirmed. 


AFFIRMED. 
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IN  THE 
APPELLATE  COURT  OF  THE 
STATE  OF  ILLINOIS 
SECOND  DISTRICT 


OCTOBER  TERM,  A.  D.  1944 


In  the  Matter  of  the  Estate  of 
Minnie  Feldman,  Deceased. 

Gertrude  Van  Zele ,  Executrix  of  the 
will  of  Leon  Van  Zele,  Deceased, 

Appellant, 


v. 


Jay  J.   Smalt z,    Executor  of   ttoe  Will 
of  Minnie  E.   Feldman,    Deceased, 

Appellee. 


324I.A.  658 


Appeal  from  the 
Circuit  Court  of 
Whiteside  County 


Dove,   P.   J.    : 

This   cause  involves  the  construction  of   the  provisions   of   a 
promissory  note  for   $3000.00  executed  and  delivered  by   Minnie   E. 
Feldman  to  her  son,   James  C.   Feldman,   dated  March  1,    1931.     The 
principal  issue   is   the  due  date  of  the  note.     Its  pertinent  portions, 
giving  rise  to  the  controversy,    including  its  date,    above  mentioned, 
are  as  follows:      "On  or  Before  date  we  jointly  and  severally  promise 
to  pay,"  etc.     In  the  lower  left  hand  corner  are  the  words  and  figures: 
"Due  March  1.    1939.  "     The   note  is  on  a  printed  form,   with  the 
italicised  words  and  figures  in  hand  writing.     It  was  first  assigned 
by  the  payee  to  Leon  Van   Zele   as  collateral  security  for   a  $1500.00 
note  executed  by  James  C.   Feldman  and  one   Charles   E.   Ward,   due 
January  2,    1933/     The   latter  note  was  not   paid  at  maturity,   whereupon 
another  $1500.00  note,    due  January  2,   1934,    executed  by  Hazel  Feldman, 
was  substituted  therefor,   collaterally  secured  by  the   #3000.00  note, 
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the   indebtedness   under  the    first   $1500.00  note  was  released,    and  the 
$3000.00  note  was   assigned  to  Hazel   Feldman,    subject  to  the  rights 
and  interests   of   Van  Zele  therein,   and  he  continued  to   hold  it  until 
his  death   on  December  26,    1933,   as  collateral  security  for  the 
$1500.00  note  of  Hazel  Feldman.      In  August,   1933,   James  C.    Feldman 
and  a  brother  were  adjudged  bankrupts,   individually  and  as  co- 
partners.     The   $3000.00  note  was  not  listed  as  an  asset,   but  in  the 
adjustment    of  accounts  between  James  C.    Feldman  and  his   mother,    Van 
Zele  produced  it   under  an   order  of  the  referee,   testified  in  respect 
thereto,    and  it  was   afterward  returned  to  him. 

Minnie  E.   Feldman   died  February  20,   1941,    and  on  June   25,    1941 
a  claim  was  filed  in  the  County  court   of  Whiteside  County  against 
her  estate  by  the  Executor  of  Leon  Van  Zele,    deceased,    for  the 
$3000.00  plnclpal  of   the   note,    plus   interest   of  $1362.75.      Defenses 
were  interposed  to   the  claim,    revolving  around  the  question  of  the 
due  date  of  the  note  and  the  statute   of  limitations.      It  was   also 
claimed  that  the  note  was  discharged  by   the  bankruptcy  proceedings, 
of  which  Van  Zele  was   aware,    and  that  the  claimant   was  guilty   of 
laches.      The  claim  was  disallowed  by  the  county   court,   with  a  like 
result  on  appeal  to   the  circuit  court,    and  the  latter  judgment   was 
affirmed  by  this  court  on  the  ground  that  the  words   and  figures    : 
"Due  March  1,    1939"  in  the   lower  left  hand  corner  of  the  note  were 
not    a  part  thereof,    and  that   the   owner  of  the  note  was  guilty  of 
laches.      ^texiiM^xte^ffl^^^Sfet^xS^J^,'  Executor,    etc.,    320  111. 
App.   243.)      The  judgment    of   this  court  was  reversed  upon  an  appeal   to 
the   Supreme  Court  of  this    State  and  the  cause  was  remanded  to  this 
court  for  further  proceedings  consistent  with  the  opinion  of  the 
Supreme   Court,    j&axx28Q»xxB*g!aK^e^ 
fcxxxX3egcxxxKKKxxxx3a68c .      Ir    re;  Estate   of  Minnie   E.   Feldman,    387  111.   568. 

There  is  no  evidence  in  the  record  of   the  time  when  the  due 
date  in  the  left  hand  corner  of   the  note  was  Inserted  therein.      Other 
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facts  need  not   be  repeated  here  as  they  are  fully  set  out   in  the 
opinion  of   the   Supreme  Court. 

The   Supreme  Court  held  that   because   of  the  absence  of  any 
evidence  as  to  when  the   due   dat?  blank  was  filled  in,    the  presumption 
is  that   it   was  done   contemporaneously  with  the   execution  of  the 
instrument  and  that  the  note  in  controversy  matured,   in  fact  on 
March  1,   1939,    excluding  any  question  of   laches.     It  was  also    held 
that  the  note  was  not  discharged  by  the  bankruptcy  proceedings 
mentioned,   and  that   Van   Zele  was  a  holder  in  due  course.     Under 
section  27  of  the  Negotiable   Instruments   act,   however,  the    claim 
can  be  allowed  only  to  the    extent  of  the  unpaid  balance,    if   any, 
due   on  the   $1500.00  note  of   Hazel  Feldman,   plus   interest. 

Accordingly,    the  judgment    of   the  circuit   court  is  reversed 
and  the  cause  is   remanded  to    that  court  for   further  proceedings, 
consistent  with  the   opinio*!  of  the   Supreme  Court. 


Reversed  and  remanded. 
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Gen,    ho.    9986 Agenda  No.   2 

IN   THE  APPELLATE  COURT  OF   THE 

STATE  OF   ILLINOIS 

SECOND    DISTRICT 


OCTOBER  TERM,    1944 

3241*    """^ 


Ida  K.  Brown,              , 

Appellee, 

Appeal  from  the 

v. 

Circuit  Court  of 

City  of  Streator, 

Appellant.  , 

LaSalle  County. 

Dove,   P.  J.    : 

Appellee   recovered  a   Judgment  for    )600.00  against  appellant 
in  the  olrdsalt  court  of  LaSalle  County,  £ir"account   of  injuries 
sustained  by   stumbling  in  a  depression  in  a  concrete  sidewalk 
on  Main  Street   in  the  principal   business   district  of  the  City 
of   otreator.     A  jury  trial  was  had  and   the  cause  is  here  on  the 
city's  appeal. 

The  numerous  grounds  urged  for  reversal  necessitate  a  review 
of  the  testimony.     Appellant,    a  widow         forty  five  years  of  age, 
at  the  time  of  the   trial,    lived  in  an  apartment  on  the   seoond 
floor  at  301  Main  Street,    the  entrance  to  which  is  on  the  east 
side  of   Monroe  Street,  which  intersects  Main  Street  and  run6 
north  and  south.     Main  Street  runs   east  and  west.     The  building 
in  which  she  lived  is  directly  east  across  Monroe   Street  from  the 
Paris  Cloak  Company's  store  at  the  southwest  corner  of  the  inter- 
section.    Appellee  was  employed  as  a  clerk  at  a  bakery  on  Park 
Street,   whioh  intersects  Main  Street  one  block  west   of   Monroe 
Street,    the  bakery  being  about   one  half  block  north  of  Main  Street. 
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She  had  been  employed  there  since  January,   1942,   working  eight 
hours  a  day  for  six  days  a  week,    and  had  been  earning   318.00  per 
week  since  iiaroh  1942.     The  accident    occurred  on  the  t4ain  Street 
sidewalk  in  front  of  the   Paris  Cloak  Company's  store,    on  the 
morning  of   November  5,    1942,   while  appellee  was  walking  west  to 
her  place  of   employment.      It  was  foggy  and  misting,    and  the   street 
and  the  sidewalk  were  wet.     Appellee  started  from  home   about   5 
minutes  before  8  o'clock,   wearing  oxford  laced  shoes,   with  heels 
about    one  inch  high. 

The  sidewalk  at  that  point  is  16  feet,   4  inches  wide,   and 
the  photographs  in  evidence  show  it  to  have  been  built   on  a  level 
along  the  block  between  Monroe   Street  and   Park  Street.     Starting 


at  a  point   16  feet,   7  inches  west  of/the  northeast  corner  of  the 
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Paris  Cloak   Company's  store,    there  was   a  block  of  the   sidewalk, 
5  feet,    10  Inches  long,    east   and  west,    and   3  feet,    11   inches  wide, 
north  and  south,   with  the   south  edge,    at  the  building  line, 
depressed  one   eighth  of   an  inch,   and  the  north  edge  depressed 
seven  eighths  of  an  inch  below  the  level  of   the  adjacent  portions 
of  the  walk.     The  west   end  of  the  depression  was  1  foot,   8  inches 
east  of  the  west  line  of  the  building.     At  the  west   end  of  the 
building,    the  next  block  of  the  sidewalk  along  the   building  line 
is  considerably  wider,   and  its  east  end  had  dropped  one  and  three 
fourths  Inches,    and  was  connected  with   the  sidewalk  to  the  east 
by  an  asphalt  Incline.     These  distanoes  and  dimensions  appear  from 
a  diagram  admitted  in  evidence,   and  by  the  testimony  of  the  witness 
who  prepared  it,   and  are  not  disputed. 

Appellee  stumbled  with  her  left  foot  in  the  north  side  of 
the   depression,   and  suffered  a  complete  fracture  of  the  proximal 
end  of  the   metatarsal  bone  which  is  back   of  and  articulates  the 
little  toe.      She   testified  that  she  did  not  fall   down,   but 
stumbled  three  or  four  feet  west  and   toward  her  right,  striking 
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the  concrete  twice,   and   felt  a  pain  in  her  injured  foot,   but 
went  on  to  the  bakery,   leaving   there  at  ten   o'clock  in  the 
morning,   on  account  of  the  pain.     She   testified  that  where  she 
first  stepped  down  the    edge  was  round,    and  where  she  bumped  her 
foot  the  edge  was  sharp  and  jagged.     She  was  taken  from  her  home 
in  her  sister's  car  to   a  hospital,  where  the   foot  was  X-rayed  by 
the  order  of  her  attending  physician,  who  placed  the  foot  in  a 
oast,    after  which  she  returned  to  her  home,   resuming  work  eight 
weeks  afterward.     She  paid  the  doctor  -^23. 00,   a  hospital  bill  of 
$10.00,   paid  ^2.50  for  crutches,   and  paid  her  sister  ^5.00  per 
week  for  eight  weeks  housework,   receiving  no  wages  meanwhile. 
This   aggregates   a  financial  loss  of   #219.50.     She  testified  that 
the  pain  continued  up  to  the  time  the  cast  was  taken   off,   and 
that   at  the  time  of  the  trial,    (about    one  and  one  half  years 
after  the   accident,)   she  still  had  pain  and  swelling  in  the 
foot  after  working  eight  hours.     She  further  testified  that  in 
going  to  work  she  took  the  course  above  mentioned  along  the 
sidewalk  about   half  the   time  for  almost  a  year  prior  to  the 
accident,   and  had  used  the    3idewalk  in  front  of  the  Paris  Cloak 
Company,    on  many  other  occasions;   that  she  knew  that  there  was  a 
low  spot  in  the   sidewalk,  but  had  never  noticed  there  was  any 
such  hole  there  until  she  stepped  into  it;    that   she  had  seen  the 
one   in  the  middle  of  the  sidewalk,   but   not   the  one  into  which 
she  stepped;   that  on  the   day  of  the  accident  she  noticed  that   there 
were   two  holes   there;  that   she  usually  traveled  the  outside  of 
the  sidewalk  unless   it  was  on  account  of  the  weather,   and  when 
asked  if  she  traveled  the  inside  every  time   the  weather  was  bad, 
she  said   "Hot  necessarily",    and  that   "this  time"  it   seemed  she   did. 

From  the  testimony  of  two  witnesses  who  had  traveled  the 
sidewalk  in  front  of  the   Paris  Cloak  Company  for  five  and  seven 
and  one  half  years,   respectively,   next  prior  to  the  accident, 
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it  appears  that   the  condition  of  the   sidewalk  on  that   day  had 
existed  unchanged  for  all  of  that  time.     Each  of  them  estimated 
the  depth  of  the  north  side  of  the   depression  as  being  from  one 
to  one   and  one  half  inches.     One  of  them,    an   eye  witness  to  the 
accident,   also    testified  that    the  depression  had  a  very  sharp 
edge;    that   appellee  stumbled  to  her  right;   and  that  off  to  the 
center  of  the  walk  after  leaving  the  incline  there  was  quite  a 
hole.     Both  of  these  witnesses  testified  that  the   sidewalk  is   on 
the  main  public  street   of  the  city;    that  it  is  us  ed  by  a  great 
many  pedestrians,   and  is  one   of   the  busiest  places  in  the  city. 

The  only  witness  called  by  appellant,    a  photographer  who 
took  pictures  of  the    place  of  the  accident   which  were  introduced 
in  evidence  by   appellant,    testified  on  cross-examination  that  he 
took  the  pictures  looking  west    (the   direction  plaintiff  was 
walking)   and  that  to  show  the  depression  to  the  best  advantage 
one  should  take   the  pictures  from  the  opposite  direotion  looking 
east. 

The  claims   that   the  court   erred  in  refusing  to  direct  a 
verdict  for  ai-pellant,    and  in  refusing  its  motion   for  judgment 
notwithstanding  the   verdict,   are  based  on  the   theory  that   the 
defect  in  the  sidewalk  was  so   slight  that  danger  therefrom  was 
not  reasonably  to  be  expected,    absolving  the  city,    as  a  matter 
of   law,   from  liability;  and  that  appellee  was  guilty  of  con- 
tributory negligence.     Gases  cited  by  appellant,  where  a  side- 
walk was  built   on  two  different    levels,    plainly  apparent   to 
pedestrians,    to  conform  to  different  ground  levels,  are  not   in 
point.      In  Luse  v.   City    of  Chicago,    321  111.   App.    628,   where 
one  cement   slab  had  pulled  away  from  and  had  sunk  two  or  two  and 
one  half    inches  lower  than  the  slab  next  to  it,   it   was  held  that 
the  city  could  not  be  held,    as  a  matter  of  law,   not   negligent  in 
failing  to  repair  the  defect;  and  in  Keznowski  v.   City  of  LaSalle, 
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316  111.   App.   115,    this  court  held  that  where  a  hole  had  existed 
In  a  sidewalk  for  8  or  10  years,    and  pedestrians  had  tripped  In  It, 
the  defect  was  not  so  slight  that  the  city  was  not    guilty  of 
negligence.     In  the  case  at  bar  the  depression  into  which  appellee 
stepped  had  a  sharp  edge  and  was  of  such  a  depth  that  when  appellee 
stumbled  in  it   she  broke  a  bone  in  her  left  foot.      According   to 
her  testimony  she  did  not  know  there  was  such  a  hole  there.     The 
holding  in  Vizard  v.  Cummings,    318  111.   App.   545,    relied  upon  by 
appellant,   that   the  plaintiff  was  guilty  of  contributory  neg- 
ligence,  as  a  matter  of  law,   where,   in  alighting  from  a  street  car, 
she  was  looking  down  at  and  saw  the  condition  of  the  street  and 
what   she  was  stepping  upon,    is   not   applicable  here. 

It  is  well   settled  that    although  a  person  goes  upon  a 
sidewalk  knowing   it   to  be  defective  or  out  of  repair,   this  does 
not   establish  negligence  per  se  on  his  part,    if  lie   is  in  the 
exercise  of  ordinary  and  reasonable  care,   but   the   plaintiff's 
knowledge  of   the  condition  is  one  of  the  circumstances  to  be 
considered  by  the  jury  in  determining  whether  there  has  been  the 
exercise  of  due   care;  and  whether  due  oare  was  exercised  in  using 
the  sidewalk,   knowing  it  to  be  defective  or  out  of  repair  is   a 
question  of  fact  for  the   jury.      (Wallace  v.   City   of  Farraington, 
231  111.   232,   235:     City  of  Mattoon  v.   Paller,   217  111.   273,    281; 
City    of  Creator  v.   Ohrisman,    182  111.   215,    217:      Village  of 
Clayton  v.    Brooks,   150  111.    97,   105:   Oity  of  Flora  v.   Naney, 
136  111.    45,    47.) 

As  to   the  claim  that  appellee  did  not  prove  that   she  was 
in  the  exercise  of  due  oare,    and  that  she   was  guilty  of  con- 
tributory negligence,   the  testimony  shows   that   she  was  walking 
along  the   sidewalk  on  a  foggy,    misty  morning.      She  knew  there 
was  a  low  place  in  the  sidewalk,  but,   usually  walking  on  the 
outside  of  the  walk,   she  had  never  seen  the  hole,   which  oould 
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be   seen  to  better   advantage  from  the  opposite  direction  to   the 
one   in  -which   she  was  walking.     The  claim  that  she  was  also 
guilty   (if  contributory  negligence  by  not  wearing  rubbers  or 
galoshes,    obviously  merits  no  consideration.      It  is  not  claimed 
that   she  slipped  on  the  sidewalk,    and  it  is  not    suggested  how 
the  wearing  or  rubbers  or  galoshes  would  have  aided  in  preventing 
her  from  stepping  into  the  hole  or  stumbling  in  it.     Appellee 
testified  that  she  was  walking  in  the    ordinary  manner  that  she 
usually  did  when  going  to  work.     Although  a  municipality  is   not 
bound  to  keep  its  streets  and  sidewalks   absolutely  safe  for  per- 
sons passing  over  any  part  of  them,   it  has  the  duty  to  exercise 
ordinary  care  to  keep  them  reasonably  safe  for  persons  who  exercise 
ordinary  care.      (Storen  v.    City  of  Chicago,    373  111.    530,    534; 
Brennan  v.   City   of   Streator,    256  111.   468,    471.)      The   question  of 
negligence  does  not  become   a  question  of  law  unless  the  evidence  is 
such  that    all  reasonable  minds  would  agree  that  the   defendant  was 
not   negligent   in  his  acts  or  that    the  injury  was  the  result  of   the 
plaintiff's  own  negligence.      (Kaznowski  v.  City  of  LaSalle,   supra.) 
The  trial  court  did  not   erxp.n  denying  tne  motions   for  a  directed 
verdict  and  for  judgment  notwithstanding   the  verdict.     Under  the 
circumstances   above  related,   neither  can  it  be  said  that   the 
verdict  is   against  the   manifest  weight  of   the  evidence,   on  either 
of  the  questions  of   actionable   negligence  on  the  part  of   appellant, 
or  due  care  on  the  part  of  appellee,   both  of  which  were  questions 
for  the  determination  of  the  jury. 

Appellant's  contention  that   there  was  not    sufficient  proof 
to  show   that  the   sidewalk  was  dedicated  to  public   use  is   equally 
without   merit.     The  testimony  shows  without  contradiction  that 
Main  Street  is   the   principal  public  street  of  the   city,  that   the 
sidewalk  is   on     and  a  part  of  the  street,    and  has  been  in  long 
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and  constant  use  by  the  general  public.     This  was   a  sufficient 
showing.      (Melin  v.   Community  Consolidated  School   District  No.    76, 
312  111.   376;     City  of   Rock  Island  v.    Starkey,   189  III.    515,    524; 
Glty    of  Sullivan  v.   Ticnenor,    179  111.   97;   Louk  v.   Woods,   15  111. 
256.) 

The   court  did  not   err   in  refusing  appellant's  motion  for  an 
order  requiring  appellee  to  submit   to  a  physical  examination  by  a 
physician  selected  by  appellant,  concerning  her  injuries.     It  Is 
claimed  in  appellant's  brief  that  the   evidence  shows  that  appellee's 
attending  physician  refused  to  give  appellant    a  statement    of  his 
examination  as  to  any  such  injury,   but  the  motion  does  not   allege 
any  suoh  refusal,    and  the   attending  physician  testified  he  had  never 
refused  to  give  appellant    such  a  statement,   but  had  left  unanswered 
a  letter  from  appellant's  counsel   asking  for  a  written  statement 
of   the  Injury  to  the   foot.     Furthermore,    the  court  had  no  power  to 
make   or  enforce  such  an  order.      (Parker  v.    Snslow,    102  111.   272, 
279;   Joliet  Street  Hallway   Co.   v.   Call,    143  111.   177,   182; 
Peoria,   Decatur  and  Evansville  Hallway  Co.   v.  Rice,   144  111.   227, 
232.) 

Appellant   also  complains  that  the  court  erred  in  refusing 
its  7th  offered  instruction,   which  told  the  jury  that  if  they 
believed  from  the  evidence    "that  there  was  a  defect  in  the  side- 
walk where  plaintiff  alleges   she  fell  but  if  you  further  believe 
from  the  evidence  that  the  depression  in  the  sidewalk  did  not 
exceed  seven  eighths  of  an  inch  then  as  a  matter  of  law  the   side- 
walk In  itself  was  not  dangerous  to  the    safety  of  a  person  passing 
over  it  with  reasonable  care  and   caution".     The  instruction 
clearly  invaded  the  province  of  the  jury  on  a  question  of  fact, 
and  stated  a  proposition  that  was   for  the  determination  of  the 
court. 
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Appellant's  8th  refused  instruction  told  the   Jury  that    "the 
plaintiff  must  prove  her  case  by  the  preponderance  of  the  evidence 
but  that  does  not   mean  that  the  plaintiff  has  more  witnesses   than 
the   defendant  or  that  the  defendant  has  more  witnesses  than  the 
plaintiff.      It  means   that    the   true  testimony  and  facts  presented  to 
you  should  be  considered  by  you  in  its   entirety  regardless  of  who 
presented  it   in  court."     It  is  claimed  that  appellee's  counsel 
argued  to  the  jury  that  appellee  had  more  witnesses   than  appellant 
and  therefore  proved  her  case  without  eny  question.     There  is 
nothing  before  us  which  tends  to  uphold  this   claim  and  we  cannot 
consider  it.     As  tendered,    the  instruction  tended  to  lead  the    Jury 
to   think  that  the  number  of  witnesses  is  not   an  element    on  the 
question  of  preponderance,   which  it   is,   if  the  witnesses  are  of 
equal  credibility  and  have  the  same   opportunity  to  observe  and 
know  of   the  matters   to   which   they    testify.     All  of  which,   with  the 
demeanor  of  the   witnesses  on  the  stand,    and   their  interest  or 
want   of   interest  in  the  subject  matter,    are  proper  elements  to   be 
considered  toy  the   Jury  on  the  question  of  preponderance.      (Meyer 
v.   Mead,   83  111.   19,   21;      Skulimowski  v.    Deahl,   169  111.   App.   355.) 
./here  an  instruction  selects  one  fact   disclosed  by   the   evidence, 
and   states  that    a  certain  conclusion  does   not  follow  as  a  matter 
of  law  from  that   fact,   it   ijs£alculated  to  mislead  and  confuse  the 
Jury.      (Garvey  v.    Chicago  Railways  Co.,    339  111.    276.    287.) 

Appellee's  third  and  fourth  given  instruction  are  critioized 
by  appellant,   but  we  are  of  the   opinion  that   they  are  correct 
statements  of  the  law. 

The  claim  that  the  amount   of  the  verdict  has  no  basis  in 
the  evidenoe  is  without  merit.      She  had  an    actual   financial  loss 
of  3219.50,    leaving  less  than  $400.00  for  the  pain   and   suffering 
to  which  she  testified,   and  whioh  is   not   disputed. 
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Finding  no  reversible  error  In  the  record,  the  Judgment 
of  the  circuit  court  is  affirmed. 


Judgment  affirmed. 
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Agenda  'Jo.  17 


In  the  Ap oel late  Court  of  the 

State  of  Illinois 

Second  District 

October  Perm,  1944 


Myron  If.   Segal  ,   doing  hslness  as                j 

Acne  Equipment    Co.,   not   Ine.,                        < 

Apoeal  from 

Plaint iff -Appellant,         : 

v.                                                            ; 

Circuit   Court  of 

Kane   County 

Harry  B.   Stoner  and  Stoner  J.Ianufact-        : 

■urine  Corporation,    Inc.,                                   \ 

-) 

Defendants -Appellees.         « 

o  y 

Dove,   ?.   J.: 

Appellant  sued  appellees   in  trie    circuit    court  of  Kane 
County  for  damages   on  account  of  an  alleged  conversion  of  a 
Ho.   53  Kational   Acme   Automatic  Screw  Machine    and   a  No*    5  R 
and  K  Punch  press,   allegedly  purchased  by  appellant  from  ap- 
pellees at  the   price   of  $1000*00  for   the   screw  machine  and  £500.00 
for  the   punch  press,    and  allegedly  paid  for   Dp   a  check  drawn  by 
Acme  Equipment   Co.,   for  $1500.00  to  and  payable   to  the  order  of 
appellee,   Harry  B.   stoner.      Issue   was   joined,   and  appellees  also 
Interposed  the  defense  that  the  sLLeged  sale  was  void  under  the 
4th  section  of  the   Sales  act,    (111.   Rev.    Stat.   1943,   ehap.   121$, 
par.   4).     A  trial  by  the  court  without   a  jury  re  stilted  in  a 
Judgment  for  apellees,   and  the   cause  is  here  by  an  apeal  from 
that    judgment. 

Appellant   resides  and  does  business  in  Chicago.     Harry  B. 
Stoner  is   president  of  the  defendant  corpora  Ion,  whose  plant 
is   located  at  Aurora.     I.Ir.    Stoner  advertised  the  two  machines 
for   sale   in  the   Chicago  Tribune,   and  responsive  thereto  appellant 
went   to  the  plant  at  Aurora,   and  whatever  transaction  took  place 
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was  between  him  and  Mr*    Stoner.     The   testimony  tends  to   show 
that  no  one   else  heard  their   conversation.     Mr.    Sooner,    called 
by  appellant  as  an  adverse  witness,    testified  that  in  their 
conversation  appellant  asked  the  price  of  the   two  machines,   and 
that  he,    the  witness,   told  Mr*   Stoner  that    "the  best  offer  takes"; 
that  appellant   then  offered  $1200.00  for  the   two  machines,   and  the 
witness  told  him  that  he  did  not  care  what  he   offered;   that   there- 
upon appellant  £ave  him  the   check  for   $1500*00  as  an  offer  and  that 
the  witness  so  accepted  the   check;   that  he,   Sfconer,  demanded  cash, 
and  appellant  then  wanted  to  know  why  a  check  \o  uld  not   do  as  a 
bona  fide   offer;    and  that    the  witness   told  him  a  check  did  not 
mean  anything  like   cash  and  that  if  his  offer  was  accepted  it 
would  not  be   considered  a  sale  nor  could  he  get  the  machinery 
until  the    check  had  cleared}  that  on  the  next  day  he,  Stoner, 
called  appellant  by   telephone  and  tola  him  he  did  not   offer 
enough,   and  asked  him  for  a  better    offer  if  he  wanted  the 
machines,   but  did  not   tell  him  how  much  it  would  require   to  buy 
them;    that  he  did  tell  him  that   if  he, appellant,   bought  the 
machines  they  were   to   be  sold  F*  0.   13.   the  plant*     Mr,   Stoner 
denied  that  he  ever    told  appellant  that  the  foreman  did  not  know 
of  the    sale  and  that  he,   the  foreman,   load  re -sold  them  to  a 
third  party  in  Milwaukee*        Mr*    Stoner  further'  testified  that 
the    condition  of  th  automatic  screw  machine  was   junk,  but   that 
it  was  not   sold  as   junk* 

The  record  discloses  that  the  check  was  returned  by 
appellee  to  appellant  and  the  machines  were   sold  to  another 
party  but   the   price  at  vhich  the;:  were   sold  does  not  appear. 
Testimony  on  behalf  of  appellant  isjto  the  effect   that  the 
screw  machine  had  a  value    of  $3250*00  and  the  punch  press  $750«00« 
The  punch  press  was  on  skids,   and  tie  screw  machine  had  been  in 
use  up  to  the   tint  of  the  aL  leged  sale. 

Appellant  testified  that  Mr.    Stoner  priced  the   screw 
machine   to  him  at  £1000*00  and   the  punch  press   at  .£500*00  and 
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that  the  witness  agreed  to  take    then  at  that  price j    that  hr. 

t 

Stcmar  asked  hi.  i  to  give  him  a  check  for  then  at  that  tine,   and 
that  he  did   so;   that  hr.   S£oner  did  rot  ask  him  to  give  him  the 
money  in  the   nature    of  an  offer;    that  after   the  delivery  of  the 
check,  L-lr.    Stoner  told  him  that  he,    the   witness,    could  send 
a  track  for    the  nachines,    anathal    . . : ben  the  witness  said  he  had 
no  t  ruck,   Mr.    Stoner  said  that  they  had  a  nan  who  did  most  of 
their  work,   and  that   it  was  agreed  that   Mr,    Stoner  would  ship 
the  Machines  by  this  man,   at  appellants  expense  j   that  01500,00 
was  all  that  Mr,    Sooner  was  to   get  out   of  the  transaction;   that 
two  days  afterward  Mr,   stoner   cdllod  him  end  informed  him  that 
he  vculd  have   to  send   the    cheek  back  because  he,   Mr,   Stoner,  was 
not  there  the  day   before,  and  that  his  foreman  had  sold  the 
nachines  to   someone  m  Milwaukee  aid  they  had  removed  the 
machines   immediately;   that  the  witness  said  he  had  bought  the 
machines; and  wanted  them  shipped  to  him  and  did  not  want  hie 
check  back,   to  which  Mr,   Stoner  replied  in  substance   that  he 
could  not  do  anything  about    It. 

These  were  the   only  two  witnesses   to   the   transaction  and 
their  testimony  is   stsrcCT&S^  contradictory  as  to  whether   there 
was  an  actual  sale  of  the  nachines,   or   only  an  offer  to  pur- 
chase which  wa3  not   accepted.      It  is  elementary  that   to   con- 
stitute a   contract,  an  offer  must  be  accepted.      The   trial  court 
saw  and  heard  the  witnesses   testify,   and  was  in  a  better 
position  to    judge  of  their   credibility  than  a  reviewing   court. 
In  such  cases  a  court  of  review  will  not   substitute  Its  finding 
of   fact  for   that  of   the  trial    court  unless  the    judgment    is 
clearly  against  the  manifest  ar&ight   of  the  evidence.      (City  of 
Quincy  v.   Kemper,   304  111.   503,   307;     *laug  v.   Bang,   193  111,   645,   649; 
Western  and  Southern  L^.fc   Ins.   Go.   v.   brueggeman,   323  HI.   App, 
173,   180;    Buttles  v.   Aokins,   318   111.    App.   24,   50.)/ 

There   is  nothing  in  there oord  ulch  convinces  us  that   the 
judgment  is  against  the  manifest  weight   of  the   evidence.     Under 
such  circumstances  It  is  not  necessary  to   consider  whether  the 
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transaction  was  void  under  the   4th  section  of  the  Sales  act. 
The    .judgment   of   the   trial  court  la  affirmed. 

affirmed. 
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AGENDA   1,0.    13 


IN  THE  APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
OCTOHER  TERM,  A.  D.1944 


MICHAEL  WEINHOUSE, 

APPELLANT, 
vs. 
FREDERICK  W.  WOODRUFF, 
z/i   AL., 

APPELLEES . 


I      APPEAL  FROM  THE  CIRCUIT 

) 

)   COURT  OF  WILL  COUNTY . 

) 

) 


HUFFMAN,  J. 

This  Is  a  suit  by  appellant  to  recover  broker's 
commission  for  sale  of  personal  property,  consisting 
of  the  hotel  furnishings  and  equipment  In  use  in  the 
operation  of  the  Woodruff  Hotel  In  Joliet,  and  the  se- 
curing of  a  tenant  for  said  premises .   The  complaint 
consisted  of  two  counts.   In  the  first  count,  the  Joliet 
.otel  Company,  a  Corporation,  Anna  Schoene,  individually 
and  as  Executrix  of  the  Estate  of  Paul  Schoene,  Deceased, 
were  defendants.  In  the  second  count,  Frederick  f«  Wood- 
ruff was  sole  defendant.  At  the  close  of  the  plaintiff's 
evidence,  motion  by  defendants  named  in  the  first  count 
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for  directed  verdict  was  granted.   This  left  standing  the 
second  count  with  appellee  Woodruff  as  defendant.   The 
jury  returned  a  verdict  in  favor  of  &aid  defendant. 
Appellant  makes  no  argument  against  the  action  of  the 
trial  court  in  directing  a  verdict  for  the  defendants 
named  in  the  first  count.   Therefore,  our  consideration 
shall  be  directed  toward  the  case  as  it  went  to  the  jury 
under  the  second  count. 

It  is  claimed  by  appellant  in  his  complaint,  that  he 
was  a  licensed  real  estate  broker,  engaged  in  business 
activities  incident  to  such  line  of  endeavor;  that  during 
the  months  of  June  and  July,  of  1942,  he  negotiated  with 
appellee  Woodruff  to  the  end  that  he  might  represent  said 
Woodruff  as  ids  broker  and  agent  for  obtaining  a  purchaser 
for  the  personal  property  and  furnishings  located  in  the 
Woodruff  Hotel,  in  the  City  of  Joliet,  and  also  in  obtain- 
ing a  new  tenant  for  said  hotel;  that  appellee  .oodruff 
claimed  to  be  the  owner  of  the  hotel  furnishings  and  equip- 
ment; and  that  he  did  retain  appellant  to  represent  him 
with  respect  to  making  sale  of  such  personal  property,  fur- 
nishings and  equipment,  and  for  the  procuring  of  a  new  tenant 
for  the  premises.   Appellant  avers  that  pursuant  -co  such  con- 
tract of  agency,  he  made  numerous  business  trips  from  Chicago 
to  Joliet,  and  brought  several  prospective  purchasers  and 
lessees  to  interview  appellee  Woodruff;  that  during  such 
period  of  negotiations,  Woodruff  did  accept  the  offer  of  one 

-2- 


: 


- 


: 


. 


* 
■ 


jaT    | 


' 


of  said  prospects;  that  a  deal  such  as  had  been  contemplated 
was  consummated  as  a  result  of  the  efforts  of  appollantj 
and  that  appellee  Woodruff  promised  and  agreed  to  pay  to 
appellant  the  sum  of  E2500,  as  a  fee  and  corrsn.Is3.ion  for 
his  services  rendered  in  connection  with  such  sale. 
Appellee  Woodruff  by  his  answer  specifically  denied  each 
averment  of  the  complaint  charging  him  with  liability. 
Ee  also  filed  an  affirmative  defense  alleging  that  appell- 
ant, during  the  entire  period  when  he  claimed  his  services 
were  rendered,  had  an  arrangement  with  a  broker  representing 
one  William  'McNamara,  who  became  purchaser  of  the  property 
involved  and  the  lessee  of  the  hotel,  and  that  the  interests 
of  appellant  were  adverse  to  those  of  appellee  woodruff. 
It  appears  from  the  testimony  of  appellant  that  he 
heard  a  report  in  Chicago,  that  the  hotel  la  question  was 
for  sals,  and  pursuant  to  such  information,  he  made  a  trip 
to  Joliet  with  a  prospective  client.  His  attempt  to  see  any 
of  the  parties  interested,  on  this  trip,  was  unsuccessful. 
The  clerk  at  the  hotel  advised,  him  he  would  be  unable  to  see 
F.ra.   Schoene,  but  that  he  might  see  Hr.  Woodruff .  He  there- 
upon called  I6v,   Woodruff  by  phone,  acquainted  him  with  his 
mission,  but  was  unsuccessful  in  seeing  him.  later,  he  did 
talk  to  Lr.  .oodruff  about  the  hotel  situation.   It  appears 
that  V-oodruff  was  interested  in  the  hotel  building,  and  that 
the  furnishings  and  equipment  were  owned  by  Mrs*  Hchoene. 

hen  appellant  had  his  first  interview  with  Kr.  A'oodruff , 
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he  had  in  his  company  a  Mr.  Basich,  whom  he  presented  to 

i .  Moodruff  as  representing  a  client  for  the  property 
involved,  and  that  he,  appellant,  represented  Mr.  ,<asich. 
It  appears  from  the  appellant's  testimony  that  he  and 
Basich  were  representing  a  Mr.  Vanllorman  as  a  prospective 
purchaser  of  the  property. 

It  is  the  position  of  appellee  Woodruff  that  he  ad- 
vised appellant  and  Basich  that  he  was  employing  no  brokers 
and  paying  no  brokerage  fees;  that  the  hotel  equipment  and 
furnishings  belonged  to  Mrs.  Sohoene;  that  the  purchase 
price  therefor  would  have  to  be  net  to  her;  and  that  he, 
Woodruff,  would  need  no  broker  or  agent  with  respect  to  the 
lease  of  the  hotel  building.   Appellant  admits  that  Mr. 
;oodruff  advised  him  and  Basich  that  Mrs.  Schoene  would 
employ  no  broker  and  pay  no  broker's  commission. 

Subsequently,  the  furnishings  and  equipment  were  sold 
by  Mrs.  Schoene  to  a  Mr.  .icHamara  with  a  Mr.  Clark  represent- 
ing the  purchaser  as  Ms  broker  and  agent.   I rior  to  the 
time  of  the  sale  to  McNamara,  appellant  and  Clark  were  in 
Joliet  with  Mr.  and  Mrs.  McNamara,  and  in  Mr.  -oodruff 's 
office  on  several  occasions,  where  the  proposed  sale  of 
the  hotel  equipment  was  discussed,  prior  to  the  sale  thereof. 
Clark  says  that  at  such  times,  when  he  and  appellant  were 
present  with  Mr.  .oodruff,  there  was  conversation  as  to 
Clark's  fees  that  he  expected  to  receive  from  Mr.  and  Mrs. 
icxamara,  but  that  no  conversation  regarding  airy  other 
broker's  fees  or  compensation  to  be  paid  any  one  was  had 
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in  Ms  presence.  He  also  states  that  Mr.  Woodruff  said 
that  any  price  for  the  personal  property  would  have  to 
be  net  to  Mrs.  Schoene,  and  that  this  meant  there  would 
be  no  commission  on  the  sale  so  far  as  she  was  concerned. 
He  further  states  that  after  the  closing  of  the  deal  with 
Mr.  and  Mrs.  McNamara  for  the  purchase  of  the  personal 
property  involved,  and  after  they  had  taken  possession 
of  the  hotel  as  lessee,  he  and  appellant  went  over  to 
Joliet  and  to  the  hotel  to  see  Mr.  and  Mrs.  McNamara  about 
the  fees  they  had  promised  to  pay  him  as  their  broker.  He 
says  that  in  their  conversation  with  Mr.  and  Mrs.  McNamara 
about  his  fees,  that  Mr.  McNamara  suggested  he  go  to  see  ?>;r. 
Moodruff.   Clark  denies  any  knowledge  as  to  why  appellant 
was  with  him  or  his  purpose  in  being  with  him  at  the  time. 
He  states  they  drove  down  to  Joliet  together.   He  says  that 
pursuant  to  the  suggestion  of  Mr.  McNamara,  he  went  to  see 
Mr.  Woodruff  about  his  fees  but  "did  not  get  very  far."   He 
says  that  Mr.  Woodruff  told  him  he  didn't  have  anything  to 
do  with  the  deal.   Clark  admits  he  had  no  claim  against 
Woodruff i   and  that  if  appellant  had  a  claim,  that  he,  Clark, 
did  not  hear  it  made.   Appellant  was  with  Clark  at  the  time. 
It  appears  that  Clark  claims  he  was  to  receive  a  commission 
of  ;||>5000,  from  Mr.  McNamara,  and  that  he  expected  to  share  a 
portion  of  it  with  appellant.  He  states  he  has  a  suit  pend- 
ing against  McNamara  to  recover  such  sum  as  his  commission. 

Appellant  says  that  he  was  in  the  office  of  Mr.  Woodruff 
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In  company  with  Clark,  and  Mr,  and  Frs .  !  'cLauiara,  when 
the  proposed  purchase  of  the  hotel  equipment  was  discussed. 
He  states  that  Clark's  connection  with  the  meeting  was  to 
get  a  fee  for  services  from  the  Mcllamaras,  and  that  Clark 
learned  about  the  property  being  for  sale  from  him* 

Mr.  !:eHamara  states  that  at  the  meeting  in  r.  Wood- 
ruff's  office,  in  which  he  and  I  rs  •  Mcilamara,  appellant, 
Clark,  and  lir>  Woodruff,  were  present,  that  Voociruff  stated, 
"he  was  not  paying  any  broker  any  commission  either  for  Mrs. 
ochoene  or  for  himself."  He  says  that  appellant  was  the 
first  one  to  bring  up  the  question  of  commissions,  and  that 
he  stated  the  amount  of  commission  he  desired,  whereupon  ?.;r« 
Woodruff  made  the  foregoing  statement.  Mr.  Mcliaraara  says 
that  Clark  and  appellant  did  not  seem  to  be  interested  in 
the  proposed  purchase  of  the  hotel  property  by  him  after  the 
above  statement  by  Woodruff  respecting  payment  of  commission, 
and  that  appellant  and  Clark  soon  left.   This  witness  says 
that  he  was  not  represented  by  anyone  as  his  agent  at  the 
meeting;  that  when  appellant  proposed  payment  of  a  broker's 
fee  and  Vv ,     "oodruff  made  his  statement  regarding  same,  that 
Clark  and  appellant  left,  after  which  he  and  Irs.  ;  c'amara 
talked  with  Mr.  v 'oodruff.  :'irs.  McNamara's  testimony  is  sub- 
stantially the  same  as  that  of  her  husband. 

:r.  Woodruff  testifies  that  for  some  time  prior  to  the 
transaction  Involved  herein,  the  hotel  was  being  operated 
under  a  month  to  month  lease  to  the  operating  company;  that 
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Mrs.  Schoene  wanted  to  3Gll  the  personal  property  connect- 
ed therewith j  that  from  eight  to  ten  real  estate  brokers 
came  down  from  Chicago,  all  trying  to  secure  representation 
as  agent  for  Ivrs.  Schoene  in  selling  the  hotel  proi:erty; 
that  he,  ;.'oodruff ,  was  interested  because  he  7/anted  to  see 
a  good  manager  to  take  charge.  H«  says  that  appellant  and 
a  Mr.  Basich  came  to  Ms  office  in  the  early  part  of  July, 
1942,  stating  that  they  represented  a  Mr.  VaaNorartaj  that 
wieir  client  was  interested  in  the  purchase  of  the  hotel 
property;  that  the  discussion  was  general;  and  that  nothing 
resulted  from  the  visit.  Appellee  denies  that  he  employed 
appellant  as  an  agent  or  broker,  or  that  he  agreed  to  pay 
him  any  fee  or  commission  in  connection  with  the  sale  of 
the  property  or  execution  of  the  lease.  lie  further  states 
that  he  was  advised  by  VanKorman  that  he  had  looked  at  the 
hotel,  and  that  he  had  never  heard  of  appellant.   Tie  says 
that  at  a  later  date,  appellant,  Clark,  and  the  c i.amaras 
came  to  see  him.  He  says  at  that  time,  he  advised  them  he 
was  employing  no  agent  to  act  in  the  matter,  nor  paying  any 
commission,  lie  states  that  during  the  period  of  negotiations 
with  the  McXamaras,  appellant  brought  a  r.  Bakt*  to  look 
over  the  property,  but  that  he  did  not  desire  ;>aker  as  a 
tenant  of  the  building,  and  nothing  more  came  of  this  prospect. 

In  connection  with  the  Baker  matter,  appellant  wrote 
Mr.  ..'oodruff  that  Baker  was  interested  in  the  pur  chase  of 
the  hotel  equipment  and  was  in  position  to  pay  cash  for  same, 
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and  would  take  care  of  the  broker's  commission,  Mr.  Wood- 
ruff wrote  a  letter  to  appellant  under  date  of  July  30, 
1942,  ixi  -si/hi ch  he  mentioned  that  Mr,  and  Iv'rs.  McM'amara 
impressed  him  as  being  sui table  people  to  operate  a  hotel 
business  but  that  they  did  not  appear  to  have  available 
funds  to  complete  -the  transaction.   In  this  letter,  appellee 
stated  that  the  furnishings  had  originally  cost  in  the 
neighborhood  of  $140,000,  and  that  the  personal  property 
involved  would  include  about  ;^14,000,  worth  of  liquor.   In 
this  letter,  appellee  states,  "I  am  giving  you  this  Informa- 
tion in  confidence  and  will  ask  that  you  do  not  construe  It 
to  mean  'that  I  wish  to  employ  a  broker,  as  I  have  made  it 
plain  to  everyone  that  as  far  as  I  am  concerned,  I  have  no 
need  for  a  broker,  t****'"   In  the  letter  from  v  lark  to  Mr. 
L'clmmara,  regarding  the  deal,  written  in  August,  1942,  he 
states  to  Mr,  McNamara  that  the  owner  of  the  property  was 
looking  to  Mr.  Woodruff  to  effect  a  sale  of  her  interests 
without  payment  of  any  brokerage  commission;  that  Kr.   ood- 
ruff  had  stated  In  their  presence  that  he  was  not  employing 
any  broker,  and  did  not  expect  to  pay  any  commission  in 
regard  to  the  making  of  a  lease,  Mr,  Clark  calls  Mr,  MUNiHMUP&'i 
attention  to  the  fact,  "we  discussed  the  matter  of  brokerage 
with  you  and  you  agreed  with  us  that  we  coula  work  out  the 
deal  and  get  the  property  financed,  that  you  would  pay  v5000, 
to  us  as  brokerage  commission,  #*»*»■   Appellee  denies  appell- 
ant solicited  or  claimed  any  brokerage  fee  from  him,  but  that 
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he  did  solicit  his  assistance  in  aiding  him  to  collect  a 
commission  either  from  Mrs.  Sehoene,  or  the  Samaras. 

It  was  Indeed  a  sleeveless  errant  appellant  embarked 
upon,  when  he  went  to  Joliet  to  investigate  the  report  he 
had  heard  concerning  a  proposed  sale  of  the  hotel.   But  we 
must  remember  that  Woodruff  did  not  send  for  him.   ^hey  did 
not  then  know  each  other.   Appellant  states  he  made  the  trip 
in  an  effort  to  see  the  owner.  The  clerk  at  the  hotel  ad- 
vised him  the  owner  was  not  available,  and  mgg**%9&   that 
he  might  talk  to  Mr.  Woodruff.  H«  called  h'r.  woodruff  by 
Phone,  acquainted  him  with  his  mission,  but  was  unsuccessful 
in  seeing  him  that  day.  According  to  appellant's  testimony, 
the  first  tlM  he  saw  Woodruff,  lie  had  Baslefe  with  him  and 
says  that  he  advised  Mr.  Woodruff  that  Baaioh  had  a  client 
who  wanted  to  buy,  and  that  he,  appellant,  represented  BulA. 
This  certainly  was  not  a  representation  of  oodruff  by  appell- 
ant.  Subsequent  events  do  not  tend  to  prove  the  creation  of 
agency  between  them,  as  claimed  by  appellant. 

Appellant  argues  four  points  for  reversal.   The  first 
and  third  have  to  do  with  alleged  improper  remarks  made  by 
appellee's  counsel  to  the  jury.  The  remarks  are  not  pre- 
served in  the  record  and  therefore  cannot  be  considered. 
Furthermore,  appellant  in  his  argument  with  reference  to 
the  remarks,  admits  that  no  objection  was  made  thereto. 

The  second  point  argued  has  to  do  with  cross-examina- 
tion of  appellant's  witness,  Clark.   This  witness  was  asked 
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if  he  did  not  then  have  pending  a  suit  against  the  KcNamaras 
for  commission  arising  out  of  the  same  transaction  as  involv- 
ed in  this  suit.  The  undisputed  evidence  in  this  case  shows 
that  Clark  and  Appellant  were  together  at  the  times  involved 
in  the  negotiations  of  the  ilcHamara  transaction.  The  evi- 
dence fairly  discloses  upon  their  part  a  joint  effort  to 
effect  a  consummation  of  this  deal.  One  of  the  defenses  set 
up  by  Vt-oodruff  was  that  Clark  and  appellant  were  to  divide 
brokerage  fees  received,  under  the  circumstances,  we  do 
not  consider  the  admission  of  tbis  evidence  error.   It  went 
to  the  credibility  of  the  witness,  and  if  e  division  of  fees 
was  anticipated  by  Clark  and  appellant,  the  interest  of  the 
witness  in  this  suit  was  proper  for  the  consideration  of  the 
jury  in  judging  the  weight  and  credibility  of  ids  testimony. 

It  is  next  argued  the  court  erred  in  permitting  introduc- 
tion of  a  portion  of  a  written  statement  made  by  usasich.  It 
was  submitted  to  him  upon  his  examination  in  chief,  as  a 
witness  for  appellant,  for  his  identification  as  to  the 
instrument  and  Ms  signature  thereto.   He  readily  admitted 
the  instrument  as  being  one  signed  by  him.  «b#»  appellee 
presented  his  case  for  the  consideration  of  the  jury,  a 
certain  portion  of  tnis  instrument  was  introduced.   It 
stated  that  Basich  and  appellant  were  co-brokers  representing 
Vanliorman  at  the  time  they  visited  appellee.  This  in  a  way 
v/as  impeachment  to  the  witness's  testimony,  as  on  the  trial 
he  took  the  position  that  he  represented  Vanliorman,  and 
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appellant  represented  h'oodruff  at  such,  meeting.  Appellant 
testified  that  Basich  represented  Vanhorman,  and  that  he 
stated  to  hoodruff  that  he  represented  Basich.  Before  the 
co-art  admitted  the  portion  of  the  statement,  he  stated  that 
it  was  done  so  with  the  express  understanding  that  appellant 

at  recall  the  witness  to  further  examine  him  with  refer- 
ence to  such  statement  and  afford  him  full  opportunity  of 
explaining  same.  This  appellant  did  not  do.   ihe  defendant- 
appsilee  could  not  have  well  offered  the  exhibit  in  evidence 
until  the  time  came  for  the  presentation  of  his  side  of  the 
case,  however,  appellant  in  his  brief  and  argument  and  on 
page  five  thereof  states  that  for  the  purpose  of  this  appeal, 
he  wuives  nls  objection  to  the  procedure  in  connection  with 
said  exhibit. 

The  above  points  constitute  those  argued  by  appellant. 
The  court  perceives  no  error  in  connection  with  any  of  them. 

Appellant  by  his  third  assignment  of  error,  complains 

of  instructions  given  on  behalf  of  appellee  and  the  form  of 

verdict.   There  are  no  Instructions  given  on  behalf  of  appellee 

in  the  abstract,  and  none  in  the  brief.   ho  argument  is  made 

regarding  instructions  given  on  behalf  of  appellee,  however, 

the  verdict  does  appear  In  the  abstract.   It  i3  as  follows: 

"We |  the  jury,  find  the  defendant, 
.Frederick  w.  hoodruff,  not  guilty." 

.Although  appellant  makes  no  argument  against  the  form 

of  verdict,  yet  in  that  portion  of  his  brief  entitled, 

"Propositions  of  Law  and  Authorities,"  and  under  the  third 

point  thereof,  he  states  that  the  use  of  "not  guilty"  verdicts 
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in  civil  actions,  not  founded  on  tort,  are     Ly  prejudicial 
against  the  other  party  litigant.   In  connection  with  this 
statement,  appellee  says  he  lias  not  been  able  to  find  any 
law  on  the  point  Involved. 

A  verdict  is  the  expressed  decision  of  a  jury,  report- 
ed in  court,  on  the  natter  submitted  to  them  upon  the  trial 
of  the  case.   It  Is  but  a  step  in  the  cause,  'go  be  construed 
and  applied  reasonably  in  the  light  of  all  the  proceedings. 
The  verdict  in  this  case  is  what  is  termed  a  general  verdict, 
which  Is  one  whereby  the  jury  pronounces  generally  upon  all 
of  the  issues.  In  favor  of  either  the  plaintiff  or  defendant. 
iuch  a  verdict  Is  considered  to  determine  all  the  material 
questions  of  the  controversy,  In  favor  of  the  party  for  whom 
it  is  rendered.  The  presumption  is,  that  the  verdict  of  a 
jury,  is  based  upon  a  consideration  of  the  matters  In  contro- 
versy presented  upon  the  trial,  and  its  verdict  is  generally 
considered  to  be  as  broad  as  the  issues  upon  which  they  are 
required  to  find. 

Verdicts  are  not  to  be  taken  strictly  like  pleadings. 
"■here  a  verdict  is  responsive  to  the  Issue3,  it  is  considered 
sufficient  to  support  a  judgment,  if  under  the  circumstances, 
uLe  court  can  "without  effort  or  doubt  collect  the  meaning  of 
the  jury.  And  the  form  of  a  verdict  is,  in  general,  held 
sufficient  if  it  expresses  the  intent  of  the  jury  so  that 
the  court  can  understand  it.  Western  Springs  Park  District 
v.  Lawrence,  343  111.  302,  310;  Bacon  v.  Schepflln,  85  111. 
App.  553;  iv.cGill  v.  Rothgeb,  45  111.  App.  511;  Atlantic  ;.ns. 
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Co.  v.  bright,  22  111.  462,  473;  Hartford.  Fire  Ins.  Co.  v. 
Vandusor,  49  111.  489,  492;  Radi'ield  v.  People,  146  111. 
660;  Chittenden  v.  Evans,  48  111.  52. 

Formal  defects  in  a  verdict  should  be  objected  to  at 
the  time  the  same  is  returned.   They  cannot  be  urged  for 
the  first  time  on  appeal.   Schlencker  v.  Rlsley,  3  Scam.  483, 
488;  38  Am.  Pec.  100;  State  Bank  v.  Batty,  4  Scam.  200,  202; 
Davis  v.  People,  50  111.  199;  Rund  v.  Bostrom,  227  111.  App. 
186,  192. 

In  the  construction  of  a  verdict,  the  first  object  is 
to  learn  the  Intent  of  the  jury.  Here  we  have  but  one  count, 
with  one  plaintiff,  and  one  defendant.   When  the  verdict  of 
the  jury  is  considered  in  the  light  of  the  pleadings,  and 
the  point  in  controversy  between  the  parties,  it  can  only  be 
construed  to  mean  that  they  had  found  the  defendant  was  not 
obligated  to  the  plaintiff,  as  by  the  plaintiff  charged.  Such 
Is  the  clear  and  manifest  intention  of  the  jury  as  expressed 
by  its  verdict,  and  the  court  properly  entered  judgment  thereon. 

The  judgment  Is  therefore  affirmed. 

Since  the  judgment  is  affirmed,  appellee's  motion  to 
dismiss  the  appeal  has  not  been  considered. 

Judgment  afiirmed. 
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GEN.  NO.  9989 


AGENDA  NO.  15 


IN  THE  APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  A.  D.  1944 


HENRY  J.  HOYT, 

APPELLEE, 
vs . 
GRUNDY  SERVICE  COMPANY, 
AM  ILLINOIS  CORPORATION, 
and  EARLYN  HILL, 

APPELLANTS . 


APPEAL  PROM  THE  CIRCUIT 
COURT  OP  GRUNDY  COUKTY. 


HUFFMAN,  J. 

This  Is  an  action  by  appellee  against  appellants 
to  recover  for  damages  to  his  person  and  property 
occasioned  by  collision  between  an  automobile  driven 
by  him,  with  an  oil  truck  driven  by  appellant  Hill. 
The  defendants  jointly  denied  negligence  on  the  part 
of  the  driver  of  the  oil  truck,  denied  that  said  truck 
was  the  property  of  the  defendant,  Grundy  Service  Com- 
pany, and  that  the  said  defendant  Hill  was  then  engag- 
ed in  or  about  the  business  of  said  Service  Company. 
They  further  denied  that  defendant  Hill  was  an  employee, 
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agent  or  servant  of  the  Service  Company.   Trial  resulted 
in  verdict  for  appellee,  and  against  appellants,  in  the 
sum  of  Forty-four  Hundred  Dollars.   The  defendants  bring 
appeal  from  judgment  rendered  thereon. 

It  is  the  position  of  appellant  Service  Company 
that  the  court  erred  in  not  granting  Its  motion  for 
directed  verdict,  submitted  at  the  close  of  plaintiff's 
evidence  and  again  at  the  close  of  all  the  evidence. 
This  position  is  predicated  upon  its  contract  between  it 
and  its  salesman  which  instrument  is  entitled,  "Uniform 
Truck  Salesman's  Agreement."   The  Service  Company  urges 
that  under  and  by  virtue  of  the  terms  of  this  contract, 
the  defendant  Hill  was  an  independent  contractor,  and  not 
an  agent  thereby  of  the  Grundy  Service  Company,  which  was 
a  company  engaged  in  the  sale  and  distribution  of  gasoline, 
motor  oil,  and  associated  products.   The  salesman's  agree- 
ment between  the  Service  Company  and  Hill  Is  in  evidence. 
Appellant  Service  Company  lays  much  stress  upon  the  similar- 
ity in  context  between  its  contract  and  that  involved  in 
the  case  of  Jones  v.  Standerfer,  296  111.  App.  145.   In 
this  connection,  pertinent  reference  might  be  had  to  the 
case  of  Darner  v.  Colby,  305  111.  App.  163,  also  reported 
in  375  111.  558.   A  comparison  of  the  agent's  or  salesman's 
contracts  involved  in  the  two  above  cases  and  the  one  at 
bar  will  disclose  a  striking  similarity.   The  fundamental 
purpose  and  design  of  such  contracts  are  the  same.   This 
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necessarily  requires  inclusion  of  similar  terms,  condi- 
tions and  subject  matter,  with  a  resulting  similarity 
of  language  vised. 

Appellants  also  assign  as  error,  the  giving  of 
plaintiff's  instructions  two  and  nine.  Each  of  these 
instructions  directed  a  verdict  and  authorized  a  re- 
covery generally,  without  limiting  the  negligence  to 
that  charged.   We  find  no  given  instruction  by  plaintiff 
advising  the  jury  as  to  the  negligence  or  wrongful  con- 
duct charged.  Under  such  circumstances,  the  giving  of 
such  instructions  is  error  as  it  permits  the  jury  to  go 
outside  proper  limits.   Seybold  v.  Zimmerman,  294  111. 
App.  138,  143;  Kasmussen  v.  Vifiley,  312  111.  App.  404; 
Garnhart  v.  Reeves,  288  111.  App.  159. 

As  a  third  ground  of  reversal,  appellants  urge  that 
the  verdict  is  excessive.  Due  to  the  fact  the  judgment 
is  to  be  reversed  and  the  cause  remanded  because  of  the 
giving  of  plaintiff's  instructions  two  and  nine,  we  do 
not  deem  it  necessary  to  consider  this  objection. 

For  the  reason  above  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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